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OF  THE 


STATE  OF  NEW  TOEK, 

COMMENCINQ  APRIL  14,  1888. 


Mabia  J.  Mybbs,  as  Executrix,  etc.,  Appellant,  v.  The  Mu- 
tual Life  Insurance  Company  of  New  York,  Respond- 
ent. 

In  a  power  of  attomej  tlie  party  execating  it  described  heraelf  as  execu- 
trix and  sole  legatee  under  the  will  of  M.  ;  she  signed  it  simply  in  her 
own  name.  Held,  that  the  description  was  sufficient  to  show  that  it  was 
executed  by  her  as  executrix,  and  the  failure  to  add  her  official  character 
to  the  signature  did  not  impair  its  effect. 

Plaintiff,  who  was  executrix  and  sole  legatee  under  the  will  of  M.,  exe- 
cuted certain  powers  of  attorney  to  F. ,  authorizing  him  in  her  name  as 
executrix  and  legatee  as  well  as  individually,  "  to  sign,  indorse  and 
make  and  deliver  checks  and  drafts,  promissory  notes,  receipts  and  drafts, 
and  all  other  vouchers  and  papers  necessary  and  proper  in  and  about 
settling  the  affairs  pertaining  to  the  estate,  *  *  *  and  to  settle 
*  *  *  and  receive  payment  of  all  claims,  debts,  demands  due  or  to 
become  due  to  said  estate."  Also,  to  satisfy  and  discharge  all  mortgages 
made  to  the  testator,  '*  and  to  demand,  receive  and^  receipt  for  any  and 
all  moneys  payable  **  on  any  such  mortgages.  At  the  time  of  the 
death  of  M.  defendant  held  a  bond  and  mortgage  assigned  to  it  by  him 
as  collateral  for  a  loan.  In  pursuance  of  a  written  request,  signed  In 
plaintiffs  name  by  F.,  as  her  attorney,  defendant,  on  payment  of  the 
amount  due  it,  assigned  the  bond  and  mortgage  to  F.  &  £. ,  a  firm  in 
which  F.  wafl  a  partner.    F.  subsequently  received  payment  of  the  bond 
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and  his  firm  satisfied  the  mortgage.  In  an  action  to  compel  a  reassign- 
ment of  the  bond  and  mortgage,  or  damages,  in  case  a  reassignment  ooald 
not  be  had,  Tield,  that  F.,  as  far  as  plaintiff  was  concerned,  had  fall  au- 
thoritj  under  the  power  of  attorney  to  receive  payments  on  the  bond, 
and  conceding  the  assignment  to  the  firm  was  anauthorized,  he  continued 
to  have  such  right  with  power  to  cancel  the  bond  and  to  satisfy  the  mort-  ^ 
g^^  when  paid  in  full,  and  as  he  did  thus  receive  payment,  no  in- 
jury was  done  the  plaintiff,  and  defendant  was  not  liable  ;  but  hddf  that 
F.,  under  the  powers  of  attorney,  had  power  to  direct  the  assignment  to 
be  made  to  his  firm,  and  defendant  was  justified  in  otwying  his  instruc- 
tions. • 

(Argued  March  13, 1885  ;  decided  April  14, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  5,  1884, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
the  report  of  a  referee  and  ordered  a  now  trial.  (Reported 
below,  32  Hun,  321..) 

This  action  was  brought  by  plaintiff  as  executrix  of  the 
estate  of  Austin  Myers  to  compel  defendant  to  reassign  a  bond 
and  mortgage  alleged  to  have  been  assigned  by  plaintiff's  tes- 
tator to  it  as  security  for  a  loan,  or  in  case  of  its  inability  to 
reassign,  to  pay  the  balance  due  over  and  above  the  loan. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Wiliiam  O.  Trcbcy  for  appellant.  The  power  of  attorney 
of  October  30,  1870,  was  executed  by  Maria  J.  Myers  individ- 
ually, and  in  her  individual  name,  and  not  by  her  as  executrix 
of  the  last  will  and  testament  of  Austin  Myers,  deceased,  and 
delegates  power  only  as  to  her  individual  matters.  {Stone  v. 
Woody  7  Oow.  453 ;  Ouyon  v.  Lewis^  7  Wend.  26 ;  Spencer  v. 
Field,  10  id.  87 ;  Towmend  v.  Hubbard,  4  Hill,  351 ;  Va/n 
AUti/ne  v.  Van  Slycke,  10  Barb.  383.)  By  the  assignment  of 
the  bond  and  mortgage  either  Fitch  or  Ellis  could  satisfy  the 
same  and  discharge  the  security ;  it  could  not  be  discharged 
by  Mrs.  Myers  or  in  her  name.  {People,  ex  rel.  Eagle,  v. 
Eeyser,  28  JS*.  T.  226 ;  Bowes  v.  Suger,  8  Watts  &  Serg.  223.)  , 
In  constniing  instruments  of  this  kind  nothing  is  to  be  taken 
by  implication.    The  agent  or  attorney  can  do  exactly  what  he 
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is  in  terms  authorized  to  do,  and  nothing  beyond.  {NioGon  v. 
IlyseroU^  5  Johns.  67 ;  HossUer  v.  Hossiter,  8  Wend.  494 ; 
Wicks  V.  Hatch,  62  K  Y.  541 ;  FiUey  v.  OiUman,  34  Sup. 
Ct.  339  ;  Rvbhard  v.  Elm&r,  7  Wend.  446 ;  NoHh  River  Bk. 
V.  Aymer,  3  Hill,  262 ;  Bloomer  v.  Waldron,  id.  361 ;  Ives  v. 
Davenport^  id.  373;  Lawrerice  v.  Oebhard,  41  Barb.  575; 
Greenwood  v.  Spring^  54  id.  375 ;  FiUyer  v.  Oillman^  34  N. 
Y.  Sup.  Ct.  339  ;  Cwyler  v.  Merrifiad,  5  Hun,  559 ;  SiiJtlwdl 
V.  J/w^.  Z//*^  7n«.  Oi?.,  72  N.  Y.  391 ;  Render  v.  j?<gd^  Sugar 
Co.,  13  Eep.  616 ;  i?<?  J/^fe  v.  Dagron,  53  N.  Y.  635 ;  (?^r. 
riy?/^  V.  Loescher,  2  Bosw.  678 ;  Hollsmeyer  v.  Ci?m.  .iEicA. 
Bk.,  37  How.  203 ;  affirmed,  Ct.  App.,  6  Alb.  L.  J.  171 ; 
Baine  v.  Matteso^i,  54  N.  Y.  663  ;  Craighead  v.  Peterson,  72 
id.  279.)  In  all  cases  the  liability  of  the  principal  depends, 
First,  Whether  the  act  was  done  in  the  exercise  of  the  power 
delegated ;  Second,  Whether  it  was  done  within  the  precise 
limits  of  sucli  delegated  authority.  [Mecham/ic^  Bk,  v.  Bk.  of 
Cdumhia,  5  Wheat.  327 ;  Smith  v.  Kidd,  68  I^.  Y.  130.) 
The  relation  which  the  defendant  occupied,  holding  the  bond 
and  mortgage  as  collateral  to  the  loan,  was  that  of  trustee  of 
the  plftintiflE  in  regard  to  the  fund.  (Story  on  Bailments,  §§  339, 
341 ;  BrowneU  v.  Hawkins,  4  Barb.  491 ;  Lawrence  v.  Max- 
well, 53  N".  Y.  19;  Cory  v.  Leonard,  56  id.  501 ;  Wilson  v. 
Little,  2  Comst.  443.)  The  defendant  held  the  bond  and 
mortgage  as  a  pledge,  and  the  same  was  inseparable  from  the 
debt ;  when  the  debt  was  paid  the  pledgor  was  entitled  to  have 
the  property  restored  to  him,  and  plaintiff,  as  executrix  of  the 
estate,  stood  in  the  same  relation  as  pledgor  that  the  testator 
occupied  in  his  life-time.  {Bennett  v.  Atistin,  81  N.  Y.  322  ; 
CasUeton  v.  Lansan,  2  Caino's  Cas.  200  ;  WiZson  v.  Little,  2 
Comst  443,  448;  Kaskens  v.  Kelly,  1  Robt.  160;  Marh^ 
ham  V.  Jaudon,  41  N.  Y.  241 ;  People,  ex  rel.  Eagle,  v.  Key- 
ser,  2S  id.  226.)  The  defendant  cannot  in  this  case  invoke  the 
principle  that  the  authority  of  the  agent  may  be,  not  only  that 
conferred  upon  him  by  his  commission,  but  as  to  third  persons, 
that  which  he  is  held  out  as  possessing.     (  Walsh  v.  Hartford 
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F.  Ins.  Co.,  73  JST.  Y.  10 ;  People  v.  Bk.  of  N<ytih  America, 

75  id.  547.) 

Jvlien  T.  Daviea  for  respondent  The  powers  conferred 
upon  Thomas  B.  Fitch  by  the  powers  of  attorney,  dated  re- 
spectively December  30,  1870,  and  June  5,  1873,  were  con- 
ferred by  the  plaintiff  in  her  representative  capacity  as  well  as 
individually.  {Hood  v.  Mallenbech,  7  Hun,  14 ;  Bank  of  Gei\* 
esee  v.  Patchin,  19  N.  Y.  313.)  The  power  of  attorney,  of 
December  30,  1870,  is  to  be  construed  in  accordance  with  the 
ascertained  intention  of  the  maker.  {Posned  v.  Baylesa,  59 
Ind.  60  ;  Howard  v.  BaUlie,  2  II.  Bl.  618 ;  WUson  v.  Troup, 
2  Cow.  193 ;  Sudgen  v.  Powers,  id.  233,  234 ;  Feldman  v. 
Beier,  78  N.  Y.  293 ;  Newland  v.  Oakley,  6  Yerg.  489 ;  Tag- 
gert  v.  Stanberg,  2  McLean,  550 ;  Sta^  v.  Banks,  48  Md.  520 ; 
Maynard  v.  Mercer,  10  Nev.  35  ;  IjC  Bay  v.  Baird,  8  How. 
[IT.  S.]  451;  Very  v.  Very,  13  id.  358;  Witherlngton  v. 
Herring,  5  Bing.  456;  Halladay  v.  Daily,  19  Wall.  610; 
BronsonY.  Coffin,  118  Mass.  160;  Hudson  v.  Whiting,  17 
Conn.  487 ;  Merrick  v.  Wagner,  44  111.  266 ;  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  9 ;  Lamy  v.  Burr,  36  Mo.  85 ;  Tay* 
lor  y.  La  Beaume,  17  id.  338.)  The  words  employed  in  the 
power  of  attorney  gave  Fitch  general  power  to  settle  the  af- 
fairs of  the  estate  of  Austin  Myers,  deceased.  {Baxter  t. 
State,  9  Wis.  44 ;  Sharp  v.  Knox,  4  La.  460 ;  Hepburn  v. 
GriswoU,  8  Wall.  615 ;  Simonds  v.  CUpp,  22  K  H.  231 ; 
Poucher  V.  Blanchard,  86  N.  Y.  256 ;  Borcherling  v.  Ka;tz, 
37KJ.  Eq.  153;  Wicks  v.  Hatch,  62  N.  Y.  536.)  Fitch 
was  a  general  agent  to  settle  the  affairs  of  Austin  Myers,  de- 
ceased. {Butler  V.  Maples,  9  Wall.  766.)  The  intention  of 
the  power  of  attorney  was  to  place  the  power  of  action  without 
consultation  with  plaintiff  in  the  hands  of  Thomas  B.  Fitch, 
in  settling  this  and  to  commit  to  him  the  substantial  control  of 
the  entire  matter  as  far  as  it  was  possible  to  constitate  him 
executor  in  the  name  of  Mrs.  Myers.  {Howard  v.  Baillie,  2 
H.  Bl.  618.)  The  plaintiff  has  practically  construed  the  power 
of  attorney  of  December  30,  1870,  and  manifested  her  inten- 
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tion  in  its  execution  to  confer  upon  Thomas  B.  Fitch  full 
power  to  do  all  things  deemed  by  him  necessary  to  settle  the 
estate  by  permitting  him  to  exercise  that  power  for  a  number 
of  years  prior  to  his  death.  {Dunning  v.  lioherts^  35  Barb. 
467.)  The  direction  in  writing  given  by  Fitch  as  the  attorney 
of  plaiutiff  to  the  defendant,  to  assign  to  Fitch  and  Ellis  the 
Farley  bond  and  mortgage,  was  a  paper  "  necessary  and  proper 
in  and  aboat  settling  the  affairs  pertaining  to  the  estate  of 
said  Austin  .Myers,  deceased."  {Buller  v.  Maples,  9  Wall. 
766.)  Delivery  to  the  true  owner  is  always  a  good  defense  to 
an  action  against  a  pledgee  by  a  pledgor.  {The  Idaho,  93  U. 
S.  575 ;  CromweU  v.  Bk.  F.  L  Go,,  44  N.  Y.  12.)  Even  an 
agent,  to  collect,  must  pay  to  a  third  party  against  his  principal 
on  demand  of  third  party,  if  rightful,  and  is  liable  if  he  pays 
to  his  principal  after  notice  of  rights  of  the  third  party.  {P^- 
aer  v.  Wilcox,  64  How.  527 ;  Sims  v.  Brown,  6  T.  &  0.  5  ; 
3  Pomeroy's  Eq.,  §  1325,  340 ;  Conherton  Co.  v.  R,  li.  Co.^  3 
Hun,  527 ;  Grier  v.  Sampson,  27Penn.  St.  192 ;  Go7n.  v.  Gor- 
Toan,  16  Gray,  601.)  The  defendant  was  under  no  necessity 
of  inquiring  whether  the  written  direction  of  Fitch  to  assign 
the  bond  and  mortgage  was,  in  fact,  a  paper  necessary  and 
proper  for  settling  affairs,  etc.  {Dabney  v.  Stevens,  10  Abb. 
Pr.  [N.  S.]  51 ;  CUrk  Bk.  v.  Albion-,  43  Barb.  598  ;  Marsh 
V.  GilheH,  2  Hun,  58  ;  Weeks  v.  Fox,  3  T.  &  C.  354  ;  Spqf- 
ford  V.  Sbbis,  29  Me.  148 ;  Flynii  v.  Galeshury,  12  Bardw. 
200 ;  Mechanics'  Bk.  v.  Griswold,  72  N.  Y.  472 ;  Western 
Md.  Co.  V.  Franklin  Bk.,  60  Md.  46  ;  McCuUough  v.  Mary- 
land, 4  Wheat.  413 ;  Hepburn  v.  Griswold,  8  Wall.  615.)  If 
there  was  any  ambiguity  in  the  power  of  attorney,  the  princi- 
pal must  bear  any  loss  that  results  from  the  adoption  of  a  pos- 
sible construction  by  his  agent  or  the  person  dealing  with  the 
agent.  (  Union  Mut.  L.  Ins.  Co.  v.  Marten,  3  Fed.  Eep.  881 ; 
North  River  Bk.  v.  Aymar,  3  Hill,  ?62 ;  Ireland  v.  Living- 
ston,  It.  K.,  6  H.  L.  391 ;  Whart.  on  Ag.,  §§  223,  224 ;  Story 
on  Ag.,  §  74  ;  jVorth  River  Bk.  v.  Rogers,  22  Wend.  651 ; 
Vborhis  v.  Olmstead,  66  N.  Y.  117.)  Under  the  facts  in  this 
case  plaintiff  is  chargeable  with  notice  of  the  dealings  of  Fitch 
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as  her  agent  with  defendant,  and  must  be  held  to  the  conse- 
quence of  having  ratified  those  dealings.  (Stettwdl  v.  M\it 
L.  Ins.  Co.,  72  K  T.  392 ;  Caines  v.  BleecJcer,  12  Johns.  305 ; 
Banks  V,  Drake,  49  Barb.  202 ;  Adams  v.  Mills,  60  N.  T. 
639 ;  Union  Gold  Co,  v.  Rocky  Bk,,  2  Col.  565  ;  affirmed,  96 
U.  S.  640  ;  WhiUhead  v.  Wells,  29  Ark.  99 ;  Bank  v.  Davis, 
2  Hill,  461 ;  Ingalls  v.  Morgan,  10  N.  Y.  165  ;  FhUton  Bk. 
V.  Canal  Co.,  4  Paige,  137 ;  Dnnlap's  Paley  on  Ag.,  chap.  3, 
part  2,  §  2 ;  Whart.  on  Ag.,  §  177 ;  Griswold  v.  Haven,  25  N". 
Y.  595  ;  Schxiyler  Case,  34  JN".  Y.  30 ;  Bank  v.  Aymar,  3 
Hill,  262 ;  Harrod  v.  McDa/niels,  126  Mass.  415 ;  Martin  v. 
Wdh,  110  U.  S.  15.)  A  principal  has  been  held  to  be  bound 
even  if  the  agent  had  professed  to  act  entirely  in  his  own  naine. 
{Briggs  v.  Partridge,  64  N.  Y.  351 ;  NicoU  v.  Burke,  8  Abb. 
K  C.  213 ;  PeopU  v.  Keys^,  28  N.  Y.  226;  Liich  v.  Wells, 
48  id.  601.) 

Miller,  J.  The  defendant  held  the  bond  and  mortgage 
which  is  the  subject  of  this  controversy,  as  security  for  a  loan 
made  by  it  to  the  plaintifiTs  testator.  It  assigned  the  same  to 
Thomas  B.  Fitch  and  James  M.  Ellis  on  the  29th  day  of  April, 
1874,  npon  payment  of  the  loan,  in  pursuance  of  written  di- 
rections which  were  signed,  "  Maria  J.  Myers,  Executrix,  by 
T.  B.  Fitch,  Attorney." 

The  question  to  be  determined  is  whether  Titch  had  any 
authority  as  attorney  and  agent  of  the  plaintiflE  to  direct  and 
receive,  in  connection  with  Ellis,  the  assignment  of  the  bond 
and  mortgage  in  controversy,  or  in  case  he  had  no  such  author- 
ity,  whether  he  was  vested  with  power  to  receive  the  money 
which  was  paid  on  account  of  said  bond  and  mortgage  after 
the  assignment,  a  portion  of  which  was  paid  or  passed  to  the 
credit  of  Myers'  estate. 

It  was  found  by  the  referee  upon  the  trial  that  Fitch  and 
Ellis  were  copartners  in  various  kinds  of  business  from  the  1st 
of  January,  1874,  until  September,  1879,  when  Fitch  died  ; 
that  during  that  time  they  used,  in  their  own  business,  large 
funds,  and  among  others  those  that  came  from  the  estate  of 
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Mjers  without  tlie  kn6wledge  of  the  plaintiff,  and  without 
her  having  giving  any  assent  thereto,  and  entirely  without 
benefit  to  the  said  estate.  It  also  appears  that  Ellis  was  presi- 
dent and  Fitch  cashier  of  the  Mechanics'  Bank  of  Syracuse, 
and  that  Fitch  paid  the  defendant  the  amount  of  the  loan  by 
his  check  on  said  bank,  and  on  his  return  to  Syracuse  from 
New  York  he  reimbursed  the  bank  by  executing  the  plaintiffs 
note  and  having  it  discounted  and  held  by  the  bank  until  it 
was  subsequently  paid  up  in  full  out  of  the  moneys  derived 
from  collections  made  on  the  bond  and  mortgage.  The  note 
was  paid  with  interest  on  the  8th  of  July,  1875,  by  Fitch,  who 
was  then  in  charge  of  Myers'  estate,  and  the  estate  was  charged, 
on  its  pass-book  with  the  bank,  with  $33,488.04:,  that  being 
the  amount  of  the  note  and  interest,  and  credited  with 
$36,621.31,  the  latter  sum  being  the  balance  received  on  the 
Farley  mortgage  and  which  was  paid  to  Fitch.  It  was  also 
found  by  the  referee  that  the  estate  of  Fitch,  at  the  time  of  his 
death,  was  and  has  continued  to  be  insolvent,  and  that  the 
estate  of  Ellis  is  admitted  to  be  wholly  insolvent. 

The  authority  of  Fitch  to  act  in  the  premises  depends  upon 
two  several  powers  of  attorney  executed  by  the  plaintiff  to 
him.  The  first  of  these  bears  date  December  30, 1870,  and 
describes  the  plaintiff  as  executrix  and  sole  legatee  of  the  last 
will  and  testament  of  Austin  Myers,  deceased,  and  is  signed 
by  her  without  adding  any  thing  to  her  name,  or  stating  other- 
wise than  in  the  body  of  the  instrument  that  she  was  such  exec- 
utrix. The  description  of  the  official  character  of  the  plaintiff 
in  the  instrument  itself  sufficiently  shows  that  it  was  executed 
by  her  as  executrix,  and  nothing  further  was  required  for  that 
purpose.  It  purports  on  its  face  to  be  a  power  of  attorney 
from  the  plaintiff  as  executrix,  and  a  failure  to  add  her  official 
character  to  the  end  of  her  name  does  not  impair  its  effect. 
The  second  power  of  attorney  bears  date  June  6,  1873,  and  in 
the  body  of  the  instrument  describes  the  plaintiff  as  individu- 
ally and  as  sole  executrix  of  the  last  will  and  testament  of 
Austm  Myers,  deceased,  and  is  signed  individually  and  also  as 
executrix,  thus  obviating  any  objection  that  might  be  urged 
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for  a  failure  to  add  her  official  character  at  the  end  of  her  sig- 
nature. 

The  first  power  of  attorney  authorized  Fitch,  in  the  name 
of  the  plaintiff,  as  executrix  and  legatee  as  well  as  individually, 
to  sign,  indorse,  make  and  deliver  checks,  drafts,  promissory 
notes,  receipts,  and  all  other  vouchers  and  papers  necessary 
and  proper  in  and  about  settling  the  affairs  pertaining  to  the 
estate  of  said  Austin  Myers,  deceased,  and  to  settle,  compound, 
compromise,  extend  payment  of  and  receive  payment  for  all 
claims,  debts,  demands,  due  or  to  become  due  to  the  said  estate, 
or  to  her  as  such  executrix  and  legatee.  The  second  power  of 
attorney  authorized  him  to  satisfy  and  discharge  any  and  all 
mortgages  made  to  Austin  Myers,  deceased,  and  to  satisfy  any 
and  all  mortgages  made  to  her  individually,  *  *  *  and  to 
demand,  receive  and  receipt  for  any  and  all  moneys  payable  or 
to  become  due  and  payable  on  any  or  all  such  above-described 
mortgages  as  they  shall  become  due. 

Under  the  provisions  of  these  powers  of  attorney.  Fitch  had 
ample  power  to  satisfy  the  mortgage  in  question  at  any  time 
when  the  whole  amount  was  paid  to  him.  This  authority 
would  have  been  in  full  force,  if  the  mortgage  had  been 
directly  assigned  to  the  executrix  of  the*  estate.  Fitch  would 
then  have  been  justified  upon  its  payment  in  giving  a  satis- 
faction of  the  mortgage.  Upon  its  being  assigned  to  Fitch 
and  Ellis,  he  continued  to  have  the  right  to  receive  the  money, 
as  he  evidently  did,  and  to  give  receipts  for  the  same,  and 
thus,  so  far  as  the  plaintiff  was  concerned,  to  satisfy  the  mort- 
gage. His  right  to  receive  the  money  was  clearly  within  the 
language  as  well  as  the  meaning  of  the  powers  of  attorney, 
and  whether  he  received  it  before  or  after  the  assignment  made 
to  himself  and  Ellis  can  make  no  difference.  Even  if  Fitch 
had  no  authority  to  direct  thd  assignment  to  himself  and  Ellis, 
as  he  had  authority  to  receive  the  money  after  it  was  assigned, 
and  as  he  did  receive  it  within  the  letter  and  scope  of  his  au- 
thority, there  is  no  ground  for  the  contention  that  the  defend- 
ant should  be  made  liable  to  pay  the  amount  of  the  mortgage 
after  deducting  the  amount  of  the  loan. 
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It  cannot  be  said,  we  think,  that  Fitch  did  not  receive  this 
money  for  the  estate  and  under  the  powers  of  attorney.  A 
portion  of  it  was  applied  in  payment  of  the  note  given  to  raise 
the  money  paid  to  the  defendant,  and  it  is  evident  that  the 
whole  of  it  was  received  by  Fitch  by  virtue  of  the  powers  of 
attorney.  The  right  to  receive  was  the  ^me  whether  the  mort- 
gage was  assigned  to  the  execntrix  or  to  Fitch  and  Ellis,  and 
even  if  a  third  person  had  received  the  assignment  and  had 
paid  the  money  to  Fitch  for  the  same,  he  would  still  have 
received  it  by  virtue  of  the  powers  of  attorney.  It  could  not 
be  said  that  he  received  it  individually  and  on  his  own  account, 
for  it  is  manifest  that  ho  was  only  acting  on  behalf  of  the  exec- 
utrix, whose  attorney  he  was.  He  was  vested  with  authority 
to  receive  the  amount  of  this  bond  and  mortgage  for  the  benefit 
of  the  estate,  and  there  is  no  valid  ground  upon  which  it  can 
be  held  that  he  received  it  in  any  other  capacity  than  as  attor- 
ney for  the  executrix  alone,  and  on  no  other  account. 

Such  being  the  case,  and  the  defendant  liaving  acted  in  en- 
tire good  faith,  there  is  no  reason  for  claiming  that  it  was 
chargeable  with  any  want  of  vigilance  or  care,  or  any  disregard 
of  the  rights  of  the  plaintiff,  even  if  any  question  might  arise 
as  to  the  authority  of  Fitch  to  direct  the  assignment  to  be 
made  to  himself  and  Ellis,  or  of  the  defendant  to  assign  the 
mortgage  to  them.  The  fact  that  no  injury  was  done  to  the 
plaintiff  by  the  receipt  of  the  money  by  Fitch  after  the  assign- 
ment, is  a  perfect  answer  to  the  claim  that  the  defendant  should 
be  held  responsible  for  any  portion  of  the  amount  paid  to 
Fitch  on  the  mortgage.  It  was  actually  and  absolutely  paid 
to,  and  settled  and  canceled  and  satisfied  by  him  or  by  his  au- 
thority and  direction.  It  may  be  assumed  he  had  the  money 
in  his  hands,  and  could  have  paid  it  over  to  the  executrix  if  he 
had  chosen  to  do  so ;  and  if  he  violated  his  trust,  does  not 
detract  from,  impair  or  discharge  the  power  he  possessed  to 
receive  the  same.  The  fraud  of  Fitch  was  not  in  directing 
and  taking  the  assignment  to  himself  and  Ellis,  but  the  mis- 
appropriation of  the  money  after  it  had  been  received  upon 
tlie  mortgage.  This  could  have  been  done  by  him  if  the  mort- 
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for  a  failure  to  add  her  official  character  at  the  end  of  her  sig- 
nature. 

The  first  power  of  attorney  authorized  Fitch,  in  the  name 
of  the  plaintiflF,  as  executrix  and  legatee  as  well  as  individually, 
to  sign,  indorse,  make  and  deliver  checks,  drafts,  promissory 
notes,  receipts,  and  all  other  vouchers  and  papers  necessary 
and  proper  in  and  about  settling  the  afEairs  pertaining  to  the 
estate  of  said  Austin  Myers,  deceased,  and  to  settle,  compound, 
compromise,  extend  payment  of  and  receive  payment  for  all 
claims,  debts,  demands,  due  or  to  become  due  to  the  said  estate, 
or  to  her  as  such  executrix  and  legatee.  The  second  power  of 
attorney  authorized  him  to  satisfy  and  discharge  any  and  all 
mortgages  made  to  Austin  Myers,  deceased,  and  to  satisfy  any 
and  all  mortgagee  made  to  her  individually,  *  *  *  and  to 
demand,  receive  and  receipt  for  any  and  all  moneys  payable  or 
to  become  due  and  payable  on  any  or  all  such  above-described 
mortgages  as  they  shall  become  due. 

Under  the  provisions  of  these  powers  of  attorney,  Fitch  had 
ample  power  to  satisfy  the  mortgage  in  question  at  any  time 
when  the  whole  amount  was  paid  to  him.  This  authority 
would  have  been  in  full  force,  if  the  mortgage  had  been 
directly  assigned  to  the  executrix  of  the*  estate.  Fitch  would 
then  have  been  justified  upon  its  payment  in  giving  a  satis- 
faction of  the  mortgage.  Upon  its  being  assigned  to  Fitch 
and  Ellis,  he  continued  to  have  the  right  to  receive  the  money, 
as  he  evidently  did,  and  to  give  receipts  for  the  same,  and 
thus,  so  far  as  the  plaintiff  was  concerned,  to  satisfy  the  mort- 
gage. His  right  to  receive  the  money  was  clearly  within  the 
language  as  well  as  the  meaning  of  the  powers  of  attorney, 
and  whether  he  received  it  before  or  after  the  assignment  made 
to  himself  and  Ellis  can  make  no  difference.  Even  if  Fitch 
had  no  authority  to  direct  the  assignment  to  himself  and  Ellis, 
as  he  had  authority  to  receive  the  money  after  it  was  assigned, 
and  as  he  did  receive  it  within  the  letter  and  scope  of  his  au- 
thority, there  is  no  ground  for  the  contention  that  the  defend- 
ant should  be  made  liable  to  pay  the  amount  of  the  mortgage 
after  deducting  the  amount  of  the  loan. 
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It  cannot  be  said,  we  think,  that  Fitch  did  not  receive  this 
money  for  the  estate  and  under  the  powers  of  attorney.  A 
portion  of  it  was  applied  in  payment  of  the  note  given  to  raise 
the  money  paid  to  the  defendant,  and  it  is  evident  that  the 
whole  of  it  was  received  by  Fitch  by  virtue  of  the  powers  of 
attorney.  The  right  to  receive  was  the  ^ame  whether  the  mort- 
gage was  assigned  to  the  execntrix  or  to  Fitch  and  Ellis,  and 
even  if  a  third  person  had  received  the  assignment  and  had 
paid  the  money  to  Fitch  for  the  same,  he  would  still  have 
received  it  by  virtue  of  the  powers  of  attorney.  It  could  not 
be  said  that  he  received  it  individually  and  on  his  own  account, 
for  it  is  manifest  that  ho  was  only  acting  on  behalf  of  the  exec- 
utrix, whose  attorney  he  was.  He  was  vested  with  authority 
to  receive  the  amount  of  this  bond  and  mortgage  for  the  benefit 
of  the  estate,  and  there  is  no  valid  ground  upon  which  it  can 
be  held  that  he  received  it  in  any  other  capacity  than  as  attor- 
ney for  the  executrix  alone,  and  on  no  other  account. 

Such  being  the  case,  and  the  defendant  having  acted  in  en- 
tire good  faith,  there  is  no  reason  for  claiming  that  it  was 
chargeable  with  any  want  of  vigilance  or  care,  or  any  disregard 
of  the  rights  of  the  plaintiff,  even  if  any  question  might  arise 
as  to  the  authority  of  Fitch  to  direct  the  assignment  to  be 
made  to  himself  and  Ellis,  or  of  the  defendant  to  assign  the 
mortgage  to  them.  The  fact  that  no  injury  was  done  to  the 
plaintiff  by  the  receipt  of  the  money  by  Fitch  after  the  assign- 
ment, is  a  perfect  answer  to  the  claim  that  the  defendant  should 
be  held  responsible  for  any  portion  of  the  amount  paid  to 
Fitch  on  the  mortgage.  It  was  actually  and  absolutely  paid 
to,  and  settled  and  canceled  and  satisfied  by  him  or  by  his  au- 
thority and  direction.  It  may  be  assumed  he  had  the  money 
in  his  hands,  and  could  have  paid  it  over  to  the  executrix  if  he 
had  chosen  to  do  so ;  and  if  he  violated  his  trust,  does  not 
detract  from,  impair  or  discharge  the  power  he  possessed  to 
receive  the  same.  The  fraud  of  Fitch  was  not  in  directing 
and  taking  the  assignment  to  himself  and  Ellis,  but  the  mis- 
appropriation of  the  money  after  it  had  been  received  upon 
tlie  mortgage.  This  could  have  been  done  by  him  if  the  mort- 
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gage  had  been  assigned  direct  to  the  plaintiff  as  executrix  of 
the  estate,  and  it  is  not  apparent  why  the  defendant  should  be 
held  liable  for  the  default  of  Fitch,  as  he  was  acting  within 
the  scope  of  his  authority  in  receiving  the  money  no  more  in 
the  one  case  than  in  the  other. 

Independent  of  the  power  to  satisfy  the  bond  and  mortgage 
contained  in  the  second  power  of  attorney,  Fitch  had  authority 
to  sign  and  deliver  all  receipts,  vouchers  and  papers  necessary 
and  proper  in  the  settlement  of  the  estate,  and  to  settle  and 
receive  payment  for  all  claims  which  were  due  and  to  become 
due  to  the  estate.  These  terms  were  broad  and  comprehen- 
sive, and,  it  may  fairly  be  inferred,  conferred  upon  Fitch  the 
absolute  right  to  control  and  direct  the  maimer  in  which  money 
should  be  received  or  settlements  made.  He  undoubtedly  was 
authorized  to  direct  that  the  mortgage  should  be  assigned  to 
the  executrix,  or  to  himself  and  Ellis,  as  might  suit  his  own 
convenience,  'and  the  defendant  was  justified  in  obeying  his 
directions  in  this  respect.  The  duty  did  not  devolve  upon 
defendant  to  inquire  why  the  assignment  was  directed  to  be 
made  to  Fitch  and  Ellis,  or  any  other  person  who  might  have 
been  named.  For  any  thing  that  appeared,  Fitch  and  Ellis 
may  have  been  ready  to  advance  the  money  due  on  the  mort- 
gage to  the  estate,  but  whether  this  was  so  or  otherwise  is  not 
material,  and  it  was  sufficient  for  defendant's  justification  that 
Fitch,  with  whom  it  was  dealing,  was  acting  within  the  scope 
and  purpose  of  the  powers  of  attorney  which  the  plaintiff  had 
executed  to  him.  Upon  no  principle  can  it  be  held  that  de- 
fendant was  put  upon  inquiry,  and,  under  the  circumstances, 
required  to  investigate  and  determine  whether  Fitch  might  not 
divert  the  money  from  the  estate  to  which  it  belonged,  or  ap- 
propriate it  to  his  own  use.  The  law  requires  no  such  degree 
of  vigilance  from  a  party  who  is  transacting  business  with  the 
attorney  and  agent  of  a  principal  when  such  attorney  is  acting 
under  authority  as  comprehensive  as  that  conferred  by  the 
powers  of  attorney  in  question  upon  Fitch. 

Some  cases  are  cited  by  the  appellant's  counsel  for  the  pur- 
pose of  establishing  that  Fitch  had  no  authority,  under  the 
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powers  of  attorney,  to  direct  the  assignment  of  the  bond  and 
mortgage  to  himself  and  £Uis,  bnt  none  of  them  hold  that 
under  the  facts  presented  in  this  case,  no  such  authority  was 
conferred.  It  is  very  manifest  that  Fitch  was  acting  as  the 
agent  of  the  plaintiff  under  the  powers  of  attorney  from  the 
time  of  their  execution,  in  the  transaction  of  business  relating 
to  the  estate.  He  procured  the  money,  upon  the  note  which 
was  discounted,  and  paid  the  same  to  the  defendant  upon  the 
assignment  of  the  mortgage  to  himself  and  Ellis.  Under  this 
assignment  he  collected  the  money  from  Farley  on  the  mort- 
gage and  repaid  the  amount  of  the  note  to  the  bank  and  gave 
credit  to  the  estate  for  the  money  ho  had  received  beyond  the 
amount  of  the  note.  All  these  acts  were  done  by  the  express 
authority  conferred  upon  him  as  agent  and  attorney.  Subse-* 
quently,  and  on  the  8th  of  January,  1877,  in  accordance  with 
his  duty  as  plaintiff's  agent  and  attorney,  l^e  made  a  statement 
of  the  plaintiff's  affairs  and  presented  the  same  to  her,  which 
statement  contained  an  entry  of  the  bond  and  mortgage  in 
question  as  follows :  "  Farley  bond  and  mortgage,  $62,066.47." 
This  was  done  after  the  credit  had  been  given  to  her  on  the 
bond  and  mortgage,  July,  1875,  of  $36,621.31.  Fitch  thus 
represented  himself  as  the  agent  and  attorney  and  the  plaintiff 
accepted  him  as  such  and  had  full  opportunity  to  inquire  and 
ascertain  as  to  the  real  situation  of  the  property  in  his  bands. 
If  she  had  availed  herself  of  the  information  she  had,  she  would 
have  learned  no  doubt  the  actual  condition  of  affairs. 

Under  the  circumstances  we  think  she  was  chargeable,  as 
principal,  with  all  the  knowledge  the  agent  possessed  in  the 
transaction  of  the  business  he  had  in  charge.  {Adams  v. 
MiUsy  60  K  Y.  539.) 

Having  slept  upon  her  rights  for  a  mimber  of  years  without 
inquiry  or  investigation,  it  is  questionable  whether  she  is  in  a 
position  to  repudiate  the  acts  of  her  agent,  and  whether  her 
acquiescence  may  not  be  considered  a  ratification  of  the  same. 
As,  however,  it  appears  that  the  powers  of  attorney  fully  au- 
thorized the  act  of  Fitch  in  directing  the  assignment  and  of 
the  defendant  in  making  it,  it  is  not  necessary  to  determine  in 
this  case  whether  it  was  ratified  by  the  conduct  of  the  plaintiff. 
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The  question  whether  Randall  had  any  interest  in  the  bond 
and  mortgage  is  immaterial  in  the  disposition  of  the  case  con- 
sidered, and,  therefore,  it  is  not  important  to  consider  the  other 
questions  raised. 

The  order  of  the  General  Term  was  right  and  should  be 
affirmed. 

All  concur,  except  Andrews,  J.,  taking  no  part. 

Order  affirmed  and  judgment  accordingly. 


In  the  Matter  of  the  Petition  of  the  New  York,  Lackawanna 
AND  Western  Railwaf  Company  to  acquire  Title  to  Lands. 

When  the  material  anegations  in  the  moving  affidavit  or  verified  petition 
in  a  special  proceeding  are  not  denied  by  some  counter  affidavit,  they 
stand  sufficiently  proved  for  the  purposes  of  the  ultimate  order. 

In  proceedings  by  a  railroad  corporation  to  acquire  title  to  lands,  the 
petition  averred  the  due  incorporation  of  the  petitioner.  A  counter  affi- 
davit denied  any  knowledge,  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  said  averment.  Heldt  that  considering  this  simply  as 
an  affidavit,  it  was  not  a  denial  of  the  averment ;  that  treating  it  as  an 
answer  there  was  no  such  denial  as  put  the  petitioner  to  proof  of  its  in- 
corporation, as  under  the  Code  of  Civil  Procedure  (§  1776)  a  corporation 
plaintiff  is  not  required  to  prove  its  corporate  existence  unless  the  answer 
contains  an  affirmative  allegation  that  plaintiff  is  not  a  corporation  ;  that 
therefore,  conceding  the  land-owner  might,  without  a  formal  denial, 
disprove  the  fact,  the  burden  was  upon  it  of  proving  the  petitioner  was 
not  a  corporation. 

The  land-owner  put  in  evidence  the  articles  of  association  filed  by  the  peti- 
tioner; they  purported  to  be  executed  by  twenty-five  different  persons; 
the  execution  by  four  of  them  was  by  an  agent.  Held,  that  the  execu- 
tion by  a  duly  authorized  agent  was  proper,  and  as  the  burden  of  proof 
was  upon  the  land-owner,  it  was  for  it  to  disprove  the  authority  of  the 
agent,  not  for  the  petitioner  to  establish  it. 

II  aeems^  that  the  provision  of  the  Qeneral  Railroad  Act  (§  3,  chap.  140, 
Laws  of  1850),  making  the  copy  of  articles  of  association  filed  "  presump- 
tive evidence  of  the  incorporation  of  such  company,"  dispenses  with  the 
necessity  in  the  first  instance  of  proof  of  the  genuineness  of  the  signa^ 
tures  to  the  articles  or  of  the  authority  of  agents  who  have  signed  for 
their  principals,  even  when  the  incorporation  is  expressly  denied. 
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The  fact  that  a  railroad  corporation  has  leased  its  road  to  another  corpora- 
tion for  the  fall  period  of  its  corporate  life  does  not  deprire  it  of  the 
right  to  acquire  title  to  land  for  its  corporate  uses  b7  proceedings  in  in- 
vUum;  nor  is  it  material  in  this  respect  that  the  lessee  is  a  foreign  corpo- 
ration. 

Where  a  railroad  corporation  seeks  to.  acq  aire,  ander  sach  proceedings, 
land  owned  by  another  corporation,  the  fact  that  it  is  held  bj  the  owner 
for  the  public  convenience  and  for  purposes  of  a  quaH  public  character 
does  not  alone  protect  it  from  condemnation.  It  is  only  where  the  land 
has  already  been  impressed  under  and  by  authority  of  the  State  with  a 
public  use  that  it  may  not  be  taken  for  another  public  use  under  a  gen- 
eral authority  like  that  contained  in  the  General  Railroad  Act.  The  test 
is  not  what  the  corporation  owning  the  land  does,  nor  what  it  may  choose 
to  do,  but  what  under  the  law  it  must  do,  and  whether  a  public  trust  is 
already  impressed  upon  the  land. 

Where,  therefore,  the  land  sought  to  be  condemned  was  owned  by  a  steam- 
boat company,  organized  under  the  act  providing  for  the  incorporation 
of  navigation  companies  (Chap.  233,  Laws  of  1854),  and  was  used  by  it 
as  a  dock  or  wharf  for  the  landing  of  freight,  held^  that  as  the  charter 
of  the  company  did  not  make  it  a  common  carrier,  or  impress  upon  its 
lands  any  public  trust,  it  was  and  might  remain  a  private  corporation, 
and  could  sell  its  lands,  conveying  an  absolute  title  without  responsibility 
to  the  sovereign,  and  if  it  assumed  any  public  obligations,  it  was  by  its 
own  volition  ;  and  that  the  land  in  question  was  not  exempt  from  ccm- 
demnation  under  thd  General  Railroad  Act. 

(Argued  March  17, 1885  ;  decided  April  14,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  January  28, 1885, 
which  affirmed  an  order  of  Special  Term  appointing  commis- 
sioners to  appraise  the  vahie  of  certain  lands  of  the  Union 
Steamboat  Company  and  others,  is  sought  to  be  acquired  by  the 
petitioner  under  the  General  Railroad  Act.  (Reported  below, 
35  Hun,  220.) 

The  petition  upon  which  the  proceedings  were  based,  stated 
that  the  lands  were  required  by  the  petitioner  for  the  purpose 
"of  erecting  or  maintaining  warehouses  for  the  reception  of 
freight  and  merchandise,  to  be  transported  by  it  and  for  de- 
livery and  transfer  to  others  of  freight  transported  by  it,  and 
for  the  purpose  of  operating  its  said  railroad,  and  for  the  pur- 
pose of  its  incorporation." 

After  the  road  of  the  petitioner  was  completed  and  ready 
for  use,  it  executed  a  lease  thereof  for  the  term  of  its  corporate 
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existence  to  the  Delaware  and  Lackawanna  Railroad  Company, 
and  the  lessee  is  in  possession  operating  the  road. 
The  farther  material  facts  are  stated  in  the  opinion. 

George  JSihbard  for  appellant.  If  the  petitioner  can 
maintain  this  proceeding  after  the  making  of  the  lease, 
it  can  onlj  be  maintained  under  the  general  railroad  law  as 
amended.  (Laws  of  1860,  chap.  140,  §  21 ;  Laws  of  1869, 
chap.  237,  §  1 ;  Laws  of  1877,  chap.  224,  §  1 ;  Laws  of  1881, 
chap.  649,  §  1 ;  Colby's  N.  Y.  R.  Laws,  178.)  The  petitioner, 
in  seeking  to  maintain  this  proceeding,  attempts  the  exercise 
of  a  franchise  and  power  which  it  has  at  least  attempted 
(and  in  that  attempt  has  used  very  broad  language)  to  trans- 
fer. {Poaty  Point  First,  14,  15, 16,  17 ;  Green's  Brice's  Ultra 
Vires,  71,  note  (a),  402,  note  (b);  People^  ete,^  v.  AUbamy^ 
etc,^  24  N.  T.  261.)  A  foreign  corporation  cannot  exercise  the 
right  of  eminent  domain  in  this  State,  unless  the  power  to  do  so 
is  expressly  and  specifically  given.  No  such  power  will  be  in- 
ferred. (Mills  on  Eminent  Domain,  §  352  ;  In  re  Townsend^ 
39  N.  Y.  171.)  This  proceeding  cannot  be  sustained,  if  the 
so-called  lease  is  void.  {Ogdensburghy  etc.j  v.  Vermont^  etc,^  4 
Hun,  712  ;  McClure  v.  Manchester^  13  Gray,  124 ;  Morawetz 
on  Private  Corporations,  §  153 ;  Matter  of  City  of  Buffalo^ 
78  N.  T.  362;  Matter  of  Water  Com'rs,  96  id.  351;  In  re 
N.  y.  i&  ff.y  etc.,  49  id.  547.)  This  proceeding  cannot  be 
maintained,  the  petitioner  being  a  foreign  corporation.  {Peo- 
ple V.  Boston,  etc.,  R.  Co.,  12  Abb.  N.  C.  230 ;  Laws  of  1869, 
chap.  917 ;  Laws  of  1873,  chap.  352 ;  Laws  of  1880,  chap.  95  ; 
Laws  of  1881,  chap.  685;  Laws  of  1875,  chap.  108,  256; 
Colby's  N.  Y.  Laws,  423-429;  Morawetz  on  Private  Corps., 
§§  508,  514.)  Even  if  jurisdiction  of  the  foreign  corporation 
could  be  obtained,  no  remedy  seeking  to  compel  it  to  operate 
a  leased  road  could  be  made  available.  {People  v.  Albany,  etc., 
24  N.  Y.  261.)  The  petitioner  was  not  legally  organized,  its 
articles  of  association  not  having  been  properly  signed.  {Mat- 
ter of  N.  Y.  Eleoated  B.  B.  Co.,  70  N.  Y.  327 ;  Laws  of 
1880,  chap.  140,  §  1 ;  Story  on  Agency,  §§  12, 13  ;  Stoughton 
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V.  Baker ^  4  Mass.  521*;  QiUi%  v.  Bailey^  1  Foster,  149  ;  Mat- 
ter  of  N.  Y.  a  Ji.  B.  Co.,  66  N.  T.  407;  MaUer  of  L.  i&B. 
R.  B.  Co.,  77  id.  657 ;  Matter  of  Marsh,  71  id.  315  ;  In  re 
City  of  Buffalo^  78  id.  362 ;  1  Parsons  on  Contracts,  454.)  If 
the  conditions  necessary  to  corporate  existence  and  organization 
have  not  been  complied  with,  the  company  cannot  proceed  to 
take  lands  under  statntes  authorizing  corporations  to  exercise 
the  right  of  eminent  domain,  (Pierce  on  Railroads,  6 ;  Mora- 
wetz  on  Private  Corps.  17 ;  Matter  of  B.  W.  <&  N.,  etc.,  72 
N.  T.  245 ;  Matter  of  Brooklyn,  etc.,  75  id.  835 ;  Brooklyn, 
Winjield,  etc.,  81  id.  69 ;  People  v.  Nelson,  46  id.  447 ;  Burt 
V.  Farrar,  24  Barb.  518 ;  (JHey  v.  Union,  etc.,  11  Gray,  139 ; 
Indianapolis,  etc.,  v.  HerTcimer,  46  Ind.  142;  Harris  v. 
McGregor,  29  Cai.  124 ;  Mokdumms,  etc.,  v.  Woodbury,  14  id. 
424 ;  Abhott  v.  Omaha,  etc.,  4  Neb.  416  ;  Spring  Valley,  etc., 
V.  San  Francisco,  22  Cal.  434 ;  B.  S.  T.  Co.  v.  City  of  B.,  78 
N.  T.  524 ;  Ogdensburgh,  etc.,  v.  Frost,  21  Barb.  542 ;  Wilson 
V.  li.  E.  Co.,  9  Ind.  510;  McCarthy  v.  B.  B.  Co.,  32 
Penn.  St.  35.)  No  exercise  of  the  powers  of  a  corporation 
by  the  petitioner  can  give  it  the  right  to  maintain  these  pro- 
ceedings. Here  the  doctrine  of  estoppel  does  not  apply. 
{Matter  of  W.  B.  v.  M.,  etc.,  72  N.  T.  245 ;  UHey  v.  Union 
Tod  Co.,  11  Gray,  139 ;  Bewitt  v.  Eastings,  40  N.  Y.  Super. 
Ct.  [8  J.  &  S.]  463.)  It  cannot  be  successfully  contended  in 
this  State,  that  what  is  called  a  corporation  de  facto  can  main- 
tain such  a  proceeding  as  this.  (Morawetz  on  Private  Corps., 
§  147.)  This  proceeding  cannot  be  maintained,  for  the 
reason  that  the  articles  of  association,  so  called,  and  the 
aflSdavit*  accompanying  the  same,  are  not  according  to  the 
statute.  (Laws  of  1850,  chap.  140,  §§  1,  2 ;  Colby's  N.  T. 
R.  L.  12.)  The  burden  is  on  the  party  seeking  to  maintain 
these  proceedings  to  prove  that  the  statute  was  complied  with. 
{Matter  of  N.  Y.  C.  B.  B.  Co.,  66  N.  J.  407;  Matter  of  C. 
dk  B.  B.  R.  Co.,  77  id.  557;  Matter  of  Marsh,  71  id.  315 ; 
Matt^  of  City  of  Buffalo,  78  id.  362.) 

John  G.  MUbum  for  respondent.    The.  respondent's  certifi- 
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cate  of  incorporation  complies  with  the  requirements  of  the 
General  Bailroad  Act.  A  personal  subscription  to  it  was  not 
necessary.  (2  R.  S.  [Yth  ed.]  1645,  §  1 ;  Story  on  Agency, 
§  2 ;  Whart.  on  Agency,  %9\  E.  R.  Co.  v.  Frosty  21  Barb. 
541;  WiUon  v.  R.  R.  Co.,  9  Ind.  610;  McCuUey  v.  R.  R. 
Co. J  32  Penn.  St.  25.)  Subscription  boing  an  act  which  may 
be  done  by  an  agent,  authority  will  be  presumed  as  to  third 
persons.  (2  R.  S.  [7th  ed.]  1546,  §  3.)  Enough  appears  by 
way  of  ratification.  (2  R.  S.  [7th  ed.]  1545,  §  1 ;  R.  R.  Co. 
V.  Batch,  20  JST.  T.  157 ;  Spring  VaUey  W.  W.  v.  Scm  Fran- 
cisco, 22  Cal.  442 ;  Mokdumne,  etc.,  Co.  v.  Woedhury,  14  id. 
424;  Judah  v.  Ins.  Co.,  4  Ind.  334 ;  Dwnning  v.  R.  R.  Co., 
2  id.  437 ;  Cross  v.  Company,  17  111.  54 ;  In  re  Nassau  Phos- 
phate Co.,  L.  R.,  2  Oh.  D.  610.)  The  lease  of  the  respond- 
ent's railroad  does  not  affect  its  right  to  maintain  this  proceed- 
ing. (2  R.  S.  [7th  ed.]  1553,  §  21 ;  Kip  v.  N.  T.  G.  R.  R. 
Co..,  6  Hun,  24.)  Although  the  lessee  is  a  foreign  corporation, 
it  may  come  into  this  State  and  condemn  lands  for  its  own 
purposes.  (Laws  of  1839,  chap.  218 ;  Laws  of  1855,  chap.  244 ; 
Foster  v.  R.  R.  Co.,  46  N.  Y.  644 ;  Woodruff  v.  R.  R.  Co., 
93  id.  609 ;  HoUis  v.  Seminary,  95  id.  175 ;  Matter  of  Towns- 
end,  39  id.  175 ;  MaUer  of  U.  S.,  96  id.  227 ;  Pierce  on  Rail- 
roads, 145;  AhhoU  V.  R.R.  Co.,  80  N.  T.  27.) 

FiNOH,  J.  Among  the  numerous  questions  raised  by  the 
appellant,  there  are  three  which  force  themselves  upon  our 
attention.  The  proceeding  is  by  the  New  York,  Lackawanna 
and  Western  Railroad  Company  to  condemn  the  lands  of  the 
Union  Steamboat  Company,  and  so  results  in  a  collision  of  cor- 
porations. 

1.  It  is  claimed,  on  behalf  of  the  resisting  land-owner,  that 
the  railroad  company  has  not  legally  established  its  corporate 
existence.  In  its  petition,  by  which  the  proceeding  was 
initiated,  and  which  was  verified,  a  due  incorporation  of  the 
company  was  affirmatively  alleged.  In  a  special  proceeding 
the  moving  affidavit,  or  verified  petition  if  full  and  complete, 
is  ordinarily  a  sufficient  basis  for  an  ordei*  founded  upon  it.    If 
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its  material  allegations  are  not  denied  by  some  counter  affi- 
davit tliey  stand 'sufficiently  proved  for  the  purposes  of  the 
ultimate  order.  But  if  these  are  denied  by  a  counter  affidavit, 
and  so  an  issue  of  fact  is  distinctly  raised,  it  is  common  and  in 
many  cases  necessary,  that  such  issue  should  be  solved  upon  a 
reference,  or  by  the  court  itself  upon  the  examination  of  wit- 
nesses, and  the  production  of  appropriate  proofs.  {Matter  of 
Lockpori  <&  Buffalo  R.  R.  Co.,  77  N.  Y.  563.)  In  the  present 
case  there  was  no  such  issue  raised  over  the  question  of  cor- 
porate existence,  since  the  counter  affidavit  of  the  land-owner 
did  not  deny  the  positive  allegation  of  the  petition  in  that  re- 
spect, but  contented  itself  with  saying  that  such  owner  had  no 
knowledge  or  information  sufficient  to  form  a  belief  upon  the 
subject.  The  language  used  is  "  the  said  the  Union  Steamboat 
Company,  respondent,  denies  that  it  has  any  knowledge  or  in- 
formation of  or  as  to  all  or  any  part  of  the  allegation  of  or  in 
the  said  petition  that  the  said  petitioner,  at  the  time  in  tliat 
respect  in  said  petition  mentioned,  was  a  railroad  corporation 
duly  incorporated  and  organized  under  and  in  pursuance  of  the 
laws  of  the  State  of  New  York  sufficient  to  form  a  belief." 
Treating' the  answer  of  the  land-owner  simply  as  an  affidavit,  it 
fails  to  contradict  the  positive  averment  of  incorporation,  and 
results  only  in  saying  that  the  affiant  does  not  know  and  has 
not  learned  whether  the  sworn  assertion  of  the  petition  is  true 
or  not.  If  there  was  nothing  in  the  case  but  the  two  affidavits 
touching  the  question  of  corporate  existence,  the  court  would  bo 
justified  in  acting  upon  the  affirmative  averment  of  the  one, 
not  effectively  disputed  by  the  other.  But  it  maybe  suggested 
that  we  ought  to  treat  these  affidavits  as  pleadings  and  assimi- 
late the  proceeding  to  an  action.  That  has  been  done  in  this 
court  upon  a  question  of  costs.  {Rensselaer  cfe  Saratoga  R,  R, 
Go.  V.  Davis,  65  N.  Y.  145.)  Even  then  the  result  is  not  changed. 
Treated  as  an  answer  there  is  no  sufficient  contradiction  of  the 
petitioner's  pleading  viewed  as  a  complaint ;  for  the  Code  pro- 
vides, reproducing  the  amendatory  act  of  1875,  that  the  plaint- 
iff corporation  need  not  prove  its  corporate  existence,  unless  the 
answer  is  verified  and  contains  an  affirmative  allegation  that  the 
SiCKELS  — Vol.  LIV.  3 
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plaintiff  is  not  a  corporation.  (§  1776.)  So  that  in  either  as- 
pect of  the  proceeding  the  issue  of  corporate  existence  was  not 
effectively  raised,  and  the  court  wa3  entitled  to  proceed  upon  the 
uncontradicted  assertion  of  the  moving  petition.  The  question 
of  corporate  existence  was  first  raised  in  the  case  upon  exactly 
that  state  of  the  facts.  The  petitioner  gave  no  further  proof  of 
incorporation  beyond  the  statement  sworn  to  in  the  petition; 
and  rested.  The  steamboat  company  tliereupon  insisted  that 
an  issue  was  raised  as  to  that  subject  by  the  answering  affidavit 
and  the  burden  was  still  upon  the  petitioner.  The  referee  ruled 
otherwise,  and  correctly ;  for  stopping  at  that  point  there  was 
proof  in  the  papers  of  corporate  existence^  and  neither  contra- 
diction nor  effective  denial.  {Matter  of  Lodkport  c&  Buffalo 
R,  a.  Co.,  supra.)  The  land-owner  company  thereupon  under^ 
took  to  disprove  the  corporate  existence  under  the  provisions  of 
the  statute  (Laws  of  1850,  chap.  140,  §  15),  by  the  terms  of  which 
it  is  apparently  provided  that  the  land-owner,  even  without  filing 
a  counter  affidavit  or  answer,  may  still  ^'  disprove  "  any  of  the 
facts  alleged  in  the  petition.  But  that  leaves  hira  where  he  should 
be  left,  with  the  burden  upon  him  of  proving  that  the  plaintiff 
is  not  a  corporation,  or  contradicting  the  proof  to  that  effect. 
In  a  case  where  he  comes  before  the  court  not  denying  the  affir- 
mation of  the  petitioner,  leaving  that  uncontradicted  till  he 
reaches  his  proofs,  the  burden  must  be  upon  him  to  establish  the 
negative,  since  without  that  the  petitioner's  positive  affidavit  }fi 
sufficient  ground  and  foundation  for  the  order  of  the  court. 
But  the  land-owner  stands  here  disproving  nothing  upon  that 
issue  beyond  merely  producing  the  filed  and  recorded  articles 
of  association.  If  wo  should  grant  that  the  articles  of  associa- 
tion which  it  put  in  the  case  and  criticised  were  shown  to  be 
the  only  articles  which  were  ever  signed  or  filed,  and  that,  how- 
ever defective,  the  State  by  subsequent  legislation  has  never 
recognized  and  ratified  the  corporate  existence,  still  it  remains 
that  the  articles  filed  purport  to  be  executed  by  twenty-five 
different  persons,  the  execution  by  four  of  them  being  by  an 
agent.  Now,  with  the  burden  on  the  land-owner  company  of 
showing  no  corporate  existence,  it  must  do  one  of  two  things : 
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it  must  establish  that  some  of  those  whoso  names  appear  did 
not  in  fact  sign  tho  articles,  because  the  signatures  were  for- 
geries, or  the  agents  unauthorized,  or  it  must  convince  us  that 
such  articles  of  association  cannot  legally  be  executed  by  a  duly 
authorized  agent.  The  first  it  has  not  done,  nor  attempted  to 
do;  and  the  second  would  require  us  to  say  that  one  of  the 
intended  associates  who  had  agreed  with  his  fellows  upon  all 
the  terms  of  the  articles  as  expressed  in  the  writing  could  not 
authorize  one  of  them  to  do  the  mere  manual  act  of  signing 
his  name,  and,  if  disabled  in  his  hand  so  as  to  be  incapable  of 
writing,  could  not  become  a  corporator  at  all.  The  statute 
does  not  forbid  it ;  the  ordinary  rules  of  law  justify  rather 
than  condemn  it ;  and  we  can  discover  no  adequate  reason  for 
denying  the  right.  The  question  here  is  not  what  presump- 
tions should  be  drawn  in  a  case  where  the  burden  was  upon  the 
corporation  of  proving  affirmatively  its  corporate  existence  in 
the  face  of  a  direct  denial  sufficient  to  raise  an  issue  to  be  tried, 
though  even  then,  as  has  been  argued  here,  that  provision  of 
the  general  act  which  makes  the  articles  of  association  as  filed 
and  recorded  presumptive  evidence  of  the  incorporation  might 
very  well  have  the  effect  to  dispense  in  the  first  instance  with 
proof  of  the  genuineness  of  the  signatures,  or  tho  authority  of 
the  agents,  and  leave  both  prima  facie  established  until  some 
hostile  proof  was  given  ;  but  the  question  here  is  barely  whether 
the  positive  affidavit  of  due  incorporation,  sufficient  by  itself  if 
nnassailed,  as  the  foundation  of  an  order  in  the  proceeding, 
has  been  so  contradicted  aa  to  raise  an  issue,  and,  if  not,  whether 
its  truth  has  been  "  disproved  "  by  the  land-owner  having  the 
burden  of  proof  resting  upon  him.  Is  he  entitled  to  overthrow 
a  positive  affidavit  by  calling  to  his  aid  a  presumption  that  a 
signature  is  not  genuine  or  an  agency  exercised  was  without 
authority  in  fact?  Wo  think  not.  The  provision  of  the  rail- 
road act,  and  that  of  the  Code,  to  which  we  have  adverted  in- 
dicate a  general  policy  of  the  law.  The  charters  of  corporations 
are  made  matters  of  public  record ;  their  operations  are  carried 
on  openly  and  in  the  face  of  the  community ;  it  is  possible  and 
easy  for  every  citizen  to  ascertain  their  existence,  and  in  a  gen- 
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eral  way  the  scope  of  their  powers  ;  the  State  stands  on  guard 
to  challenge  and  defeat  any  unauthorized  usurpation  of  a  cor- 
porate franchise ;  and,  therefore,  it  has  been  deemed  just  and 
wise  not  to  permit  the  corporate  existence  to  be  drawn  in 
question  upon  every  assertion  of  a  right  or  resort  to  a  remedy, 
and  to  require  that  those  who  would  challenge  the  due  organi- 
zation should  deny  it  under  oath,  or  bear  the  burden  in  a  pro- 
ceeding like  this  of  disproving  the  incorporation  alleged.  Here 
there  is  an  uncontradicted  affidavit  of  corporate  existence  ;  con- 
firmed by  articles  of  association  duly  filed,  and  which  are  made 
presumptive  evidence;  articles  which  purport  to  have  been 
executed  and  subscribed  by  twenty-five  persons ;  which  were  so 
subscribed  by  twenty-five  unless  the  signatures  were  false  or 
agencies  unauthorized  ;  and  the  only  attempt  at  the  disproof 
permitted  to  the  land-owner  is  the  suggestion  that  the  signa- 
tures, if  genuine,  may  have  been  to  some  extent  unauthorized. 
We  can  indulge  in  no  such  presumption  for  the  purpose  of 
making  the  articles  invalid. 

In  Matter  of  N,  T.  Bridge  Co.  (67  Barb.  295)  it  was  held 
that  the  burden  of  disproving  the  allegations  of  the  petition  was 
wholly  on  the  land-owner,  whether  there  was  a  denial  by  affi- 
davit or  answer  or  not.  But  in  Matter  of  If.  Y.  Central  Ji. 
H.  Co.  (66  N.  Y.  407)  this  court  refused  to  go  so  far,  and  held 
in  substance,  that  as  to  specific  allegations  capable  of  being  dis- 
proved the  burden  was  upon  the  land-owner ;  but  as  to  those, 
of  which  the  need  of  the  property  for  the  purposes  of  the  rail- 
road was  the  example,  which  were  not  capable  of  being  dis- 
proved, it  was  enough  '^  if  he  showed  sufficient  cause  against 
the  petition  to  put  the  petitioner  to  proof  of  matters  lying 
specially  within  its  knowledge."  No  such  cause  was  here 
sUown  on  the  question  of  incorporation,  for  there  was  total 
absence  of  denial,  and  in  its  place  a  plea  of  ignorance ;  and 
holdit^  as  we  do  that  the  signing  of  the  articles  may  be  by  an 
agent,  their  production  proved  the  incorporation  instead  of  dis- 
proving it,  unless  the  agents  were  without  authority.  Whether 
they  were  or  not  was  as  open  to  the  land-owner's  inquiry  as  to 
that  of  the  petitioner  and  could  not  be  said  to  lie  specially 
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within  the  knowledge  of  the  company,  for  those  whose  names 
were  signed  and  the  allegexl  agents  could  as  well  be  inquired 
of,  or  examined  by  the  one  party  as  the  other.  For  tliese  rea- 
sons we  think  the  incorporation  was  sufficiently  established. 

2.  It  is  further  objected  that  the  petitioner  has  lost  its  right  to 
condemn  lands  by  reason  of  its  lease  for  the  full  period  of  its 
corporate  life  to  the  Delaware,  Lackawanna  and  Western  Rail- 
road Company,  a  corporation  organized  under  the  laws  of 
Pennsylvania.  We  do  not  understand  that  the  validity  of  this 
lease  as  between  the  contracting  parties  is  seriously  questioned.  / 

(Laws  of  1839,  chap.  213 ;  Woodruff  v.  Erie  Railway  Co,^ 
93  N.  T.  609.)  It  must  be  treated  as  valid  for  the  purposes 
of  the  objection,  since  if  invalid,  the  question  raised  practically 
disappears.  The  ground  insisted  upon. is  that  the  lessor  com- 
pany, having  parted  with  the  entire  control  of  its  road  for  the 
full  period  of  its  existence,  cannot  longer  be  said  to  require 
any  additional  lands  for  its  purposes,  but  such  land  could  only 
be  required  for  the  purposes  of  the  lessee.  We  are  to  observe 
precisely  what  the  question  is.  If  it  is  a  legal  possibility  that 
the  lessor  company  could  need  or  require  the  property  for  its 
corporate  uses,  the  question  of  fact  whether  in  truth  it  did  so 
need  it  was  litigated  and  decided  on  the  evidence  favorably  to 
the  petitioner  and  with  sufficient  reason.  But  the  contention 
hero  is,  as  matter  of  law,  that  such  necessity  could  not  by 
possibility  survive  the  lease.  Upon  that  point  we  think  the  case 
of  Kip  V.  N.  r.  cfe  UarUm  B.  H.  Co.  (67  N.  T.  227)  should 
control  our  conclusion.  There  the  lessor  company  had  insti- 
tuted proceedings  for  the  condemnation  of  land.  During  the 
pendency  of  such  proceedings  it  leased  its  road  to  another  com- 
pany and  all  its  rights,  franchises  and  privileges  for  the  term 
of  four  hundred  and  one  years.  Thereafter  the  land-owner 
brought  an  action  to  restrain  the  further  prosecution  of  the 
condemnation  proceedings  upon  the  precise  ground  taken  here, 
that  because  of  the  lease,  the  lessor  company  could  not  possibly 
need  or  require  under  the  law  the  property  sought.  The  de- 
cision was  adverse  to  that  contention.  The  court  said  that  the 
same  necessity  existed  after  as  before  the  lease,  ^^  and  it  is 
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legally  appropriate  to  affirm  that  it  exists  in  favor  of  the  defend- 
ant notwithstanding  the  lease. "  The  appellant's  criticism 
upon  that  case  is  that  both  parties  were  domestic  corporations 
and  here  one  is  not.  That  is  immaterial  to  the  inquiry.  If  the 
leasQ  here  is  valid,  the  debated  question  is  the  same,  and  whether 
the  lessee  company  is  a  foreign  corporation  or  not  is  of  no  con- 
sequence, for  such  lessee  is  not  here  seeking  to  condemn 
lands  for  itself.  If  the  lease  is  void,  then  the  lessor  company 
stands  like  any  other  domestic  railroad  company  seeking  to 
acquire  lands  for  its  own  purposes.  If  any  justification  of  the 
case  cited  is  needed  it  may  be  found  in  the  fact  that  section  21 
of  the  railroad  act,  as  amended  many  times,  evidently  contem- 
plates the  acquisition  of  lands  by  companies  which  have  leased 
their  roads,  and  in  the  further  consideration  that  by  its  lease 
the  lessor  company  in  no  respect  escapes  from  or  lessens  its  cor- 
porate duty  to  the  State,  but  is  continuing  the  performance  of 
that  duty  through  the  agency  of  its  lessee,  and  may  at  any 
time,  through  the  failure  of  the  latter  to  perform  its  covenant 
obligations  or  by  its  absolute  loss  of  corporate  life  and  existence, 
become  re-possessed  of  its  line  and  property  and  bound  to 
operate  it  for  itself,  and  that  to  the  proper  performance  of  its 
duty  by  itself  or  through  its  lessee  the  acquisition  of  lands  or 
terminal  facilities  may  be  necessary  and  essential. 

3.  It  is  further  contended  that  the  property  sought  to  be 
taken  is  already  so  devoted  to  the  public  use  as  to  protect  it 
from  condemnation  to  another  public  use.  The  proof  shows 
that  the  Union  ISteamboat  Company  is  a  corporation  created  by 
and  existing  under  the  laws  of  this  State,  and  engaged  in  the 
business  of  carrying  by  water  passengera  and  freight  on  the 
great  lakes  of  the  north  and  using  the  property  in  question  as 
a  dock  or  wharf  for  the  landing  and  delivery  of  a  portion  of  its 
freight.  In  one  sense,  therefore,  the  property  is  already  in  use 
for  public  purposes,  and  quite  as  much  so,  it  is  contended,  as  it 
will  or  can  be  when  devoted  to  the  uses  of  the  petitioner.  Un- 
doubtedly the  facts  bring  us  to  the  inquiry  whether  the  use  of 
corporate  property  for  the  public  convenience  and  for  purposes 
of  a  qtmsi  public  character  is  sufficient  to  protect  it  from  the 
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grasp,  under  the  right  of  eminent  douialn,  of  another  corpo- 
ration whose  property  is  held  for  similar  public  uses.  The  law 
did  not  confer  upon  the  steamboat  company  the  right  to  ac- 
quire land  in  invitum,  and  that  now  held  by  it  is  held  by  pur- 
chase and  by  the  same  tenure  as  that  of  a  private  individual. 
The  general  authority  conferred  upon  railroad  corporations  to 
acquire  lands  against  the  will  of  the  owner  is  broad  and  com- 
prehensive. In  terms  it  covers  all  and  excepts  none.  But 
because  it  could  not  be  intended  that  the  State,  having  author- 
ized one  taking,  whereby  the  lands  became  impressed  under 
authority  of  the  sovereign  with  a  public  use,  meant  to  nullify 
its  own  grant  by  authority  to  another  corporation  to  take  them 
again  for  another  public  use  unless  it  so  specifically  decreed, 
it  has  been  ruled  that  lands  so  held  and  impressed  with  a  public 
trust  were  not  embraced  in  words  of  general  authority.  Were 
the  rule  otherwise  this  evil  would  result :  a  corporation,  num- 
ber one,  having  the  right  of  eminent  domain,  takes  land  from 
a  similar  corporation,  number  two,  having  the  same  right ; 
number  two  thereupon  proceeds  again  to  condemn  it  for  its 
own  use  and  number  one  retaliates,  and  so  the  absurd  process 
goes  on.  It  is  clear  that  the  legislature  never  meant  any  such 
result,  and  hence,  from  any  general  gi*ant  containing  in  its 
terms  no  word  of  exception,  there  is  necessarily  excepted  prop- 
erty already  held  upon  a  public  trust  by  the  authority  and 
under  the  ward  and  control  of  the  State.  An  examination  of 
the  cases  in  this  court  will  show  that  the  exception  has  gone  no 
further.  (MaUer  of  B,  d&  A.  R.  R.  Co. ,  53  N.  Y.  574 ;  Matter 
of  N.  r.  G.  i&  H.  R.  R.  R.  Co.,  63  id.  326  ;  MatUr  of  Roches^ 
ter  Water  Com'rs,  66  id.  413 ;  Matter  of  the  City  of  Buffalo^ 
68  id.  167  \  P.P.iSk  C.  L  R.  R.  Co.  v.  WiUiamsony  91  id.  552.) 
Is  the  property  here  sought  to  be  condemned  so  held  ?  The 
steamboat  company  was  organized  under  a  general  law.  (Laws 
of  1864,  chap.  232.)  Under  that  law  it  was  and  might  re- 
main a  private  corporation.  Its  charter  did  not  make  it  a  com- 
mon carrier  or  impose  upon  it  public  obligations.  If  it  became 
a  common  carrier,  or  assumed  public  obligations,  that  sprang 
from  its  own  voluntary  action  and  not  from  the  will  of  the  sov^ 
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ereign.  It  might  carry  passengers  or  not  as  it  pleased.  It 
might  transport  freight  for  one  firm  or.corporation,  or  a  single 
individual,  oxchiding  all  othei*s,  and  confine  its  operations 
within  that  narrow  boundary,  and  practically  and  mainly  such 
was  the  scope  of  its  business.  It  might  use  the  lands  here  in 
question  wholly  for  the  purpose  of  building  and  equipping  the 
vessels  of  its  line  and  then  apply  them  solely  to  private  uses. 
The  test  appears  to  be,  not  what  it  does  or  may  choose  to  do, 
but  what  uuder  the  law  it  must  do,  and  whether  a  public  trust 
is  impressed  upon  it.  It  does  not  so  hold  its  property  im- 
pressed with  a  trust  for  the  public  use  unless  its  charter  puts 
that  character  upon  it  and  so  that  it  cannot  be  shaken  off.  IF 
the  law  of  its  existence  does  not  prevent  it  from  being  a  mere 
private  corporation,  from  disregarding  if  it  pleases  all  public 
uses ;  if  it  may  abandon  its  business  at  any  moment^and  refuse 
to  run  its  propellers  and  sell  its  lands  by  an  absolute  title  with- 
out responsibility  to  the  sovereign,  which  is  permitted  by  its 
charter  (§  2) ;  in  short,  if  under  that  charter  it  may  be  a  purely 
private  corporation,  its  property  is  not  so  held  as  to  be  exempt 
from  a  taking  under  the  law  of  eminent  domain.  Any  other 
rule  would  bo  surrounded  with  difficulties.  If  the  test  should 
be  made  that  of  the  actual  use,  of  the  character  of  the  business 
done  and  the  benefit  to  the  public  realized,  we  shall  never 
know  where  to  draw  the  line,  and  must  equally  exempt  indi- 
viduals whose  property  is  thus  used ;  and  in  every  case  an  un- 
certain and  shifting  question  of  fact  would  dominate  the  de- 
cision to  be  rendered.  There  is  no  special  hardship  in  sustaining 
this  proceeding.  The  steamboat  company  does  the  bulk  of 
its  business  at  the  Erie  railroad  docks  and  in  connection  with 
that  company,  and  bought  the  land  in  question  recently  and 
subject  to  a  five  years'  lease  in  the  hands  of  an  individual.  A 
just  appraisal  we  must  assume  will  bo  made  and  adequate  com- 
pensation be  given. 

The  order  should  be  afSrmcd,  with  costs. 

All  concur. 

Order  affirmed. 
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Heney  D.  Knight,  Respondent,  v.  The  New  York,  Lake     lao  btp 
Erie  and  Western  Kailboad  Company,  Appellant. 

Under  the  provision  of  the  General  Railroad  Act  (§  44,  chap.  140,  Laws  of  1850, 
as  amended  by  §  8,  chap.  282,  Liaws  of  1854),  requiring  railroad  corpora- 
tions to  erect  and  maintain  fences  on  the  sides  of  their  roads,  and  making 
a  corporation  which  neglects  to  comply  with  said  requirement  "  liable  for 
damages  which  shall  be  done  by  the  agents  or  engines  of  any  such  cor- 
poration to  any  cattle,  horses  *  *  *  thereon,"  to  create  a  liability 
there  mast  be  some  action  on  the  part  of  the  corporation, by  its  mechanical 
or  other  agents,  producing  the  injury  ;  no  liability  is  imposed  for  injuries 
to  cattle  or  horses  caased  by  themselves,  when  straying  upon  the  rail, 
road. 

A  colt  belonging  to  plaintiff  ran  from  the  highway  upon  lands  adjoining 
defendant's  road,  which  did  not  belong  to  plaintiff,  and  from  thence 
through  a  gap  where  a  length  in  the  fence  on  the  side  of  the  road  was 
down  on  to  the  track,  and  upon  a  bridge  designed  for  the  passage  of 
railroad  trains  only,  with  the  spaces  between  the  ties  open.  The  colt's 
legs  were  caught  in  these  open  spaces  and  broken.  In  an  action  to  re- 
cover damages,  Jidd,  that  defendant  was  not  liable. 

Knight  v.  N,  Y.,  L,  E.  <fe  TT.  B.  E,  Co.  (30  Hun,  415),  reversed. 

(Argued  March  5,  1885 ;  decided  April  14,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  11, 
1883,  which  reversed  an  order  of  Special  Term,  setting  aside  a 
verdict  and  granting  a  new  trial,  and  which  directed  judgment 
upon  the  verdict.    (Reported  below  30  Hun,  415.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Samuel  Hand  for  appellant.  The  obligation  to  fence  is  of 
purely  statutory  creation.  {Holladay  v.  Marshy  3  Wend.  142 ; 
Stafford  v.  Ingersollj  3  Hill,  38 ;  Ryan  v,  li.  R,  Co,^  9  How. 
Pr.  453;  Tonawanda  R.  R,  Co.  v.  Munger^  5  Den.  2.>5  ;  4 
N.  Y.  396;  Gorwin  v.  R,  R.  Co,,  13  N.  Y.  42  ;  Bush  v. 
Brainard,  1  Cow.  78  ;  Smith  v.  Waldorf ,  13  Hun,  127 ;  Vic- 
iory  V.  Baker,  67  N.  Y.  366 ;  Beck  v.  Carter,  23  Am.  Eep. 
175  ;  Converse  v.  Walker,  30  Hun,  596.)  The  case  made  by 
the  plaintiflE  does  not  come  within  the  provisions  of  the  statute 
SiOKKifl  —  Vol.  LIV.  4 
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with  reference  to  fencing  railroads,  because  the  injury  alleged 
and  proven  was  not  received  in  the  manner  and  by  the  means 
that  the  provisions  of  that  statute  require  to  render  the  de- 
fendant liable  therefor.  (Laws  of  1850,  chap.  140,  §  44 ;  Laws 
of  1854,  chap.  282,  §  8 ;  Waldron  v.  li.  Ji.  Co.,  8  Barb.  390 ; 
StaoiU  V.  R.  li.  Co,,  4  Abb.  Ct.  App.  Dec.  18T ;  3  Keyes,  196 ; 
Bradley  v.  R.  R.  Co.,  34  N.  T.  427 ;  Shepard  v.  R.  R.  Co., 
35  id.  641 ;  Landoia  v.  R,  R.  Co.,  19  Barb.  364.)  The  term 
*'  engines  "  in  all  matters  pertaining  to  railroads  and  their  ope- 
ration lias  a  clear  and  definite  meaning,  and  is  always  under- 
stood to  refer  to  the  motive  power  by  which  trains  are  moved 
over  the  road.  (Johnson  v.  R.  R.  Co.,  49  N.  T.  455 ;  Ben- 
ton V.  Wickwire,  54  id.  266 ;  McClaskey  v.  Cromwell,  11  id. 
693;  Ilohnea  v.  Curley,  31  id.  289.)  The  statute  contemplates 
something  active,  and  not  a  mere  passive  instrumentality. 
(Potter's  Dwarris  on  Stat.  144,  145  ;  People  v.  Gaul,  ^4c  Barb. 
97 ;  People  v.  Hyde,  89  N.  Y.  11 ;  Wakefield  v.  Fargo,  90 
id.  213.)  The  damages  must  bo  done  by  an  "engine"  or 
"  agent."  Either  the  "  engine  "  or  "  agent "  must  be  the 
proximate  cause  of  the  injury.  The  statute  does  not  go  to  a 
possible  remote  cause,  but  deals  simply  with  the  active  instru- 
mentality that  does  the  harm.  {R.  R.  Co.  v.  Kellogg,  4  Otto, 
467 ;  Ryan  v.  R.  R.  Co.,  35  K  Y.  210 ;  Hoag  v.  R.  R.  Co., 
27  Am.  Rep.  653 ;  Reitser  v.  Nichols,  31  Hun,  491 ;  Wharton 
on  Neg.,  §§  134,  150;  2  Thompson  on  Neg.,  1083, 1085.)  The 
defendant  is  not  liable  for  the  damages  sought  to  be  recovered 
here  for  a  failure  to  perform  the  duty  enjoined  by  the  statute, 
because  they  do  not  fall  within  the  statutory  penalty.  {Ratli- 
bun  V.  Acker,  18  Barb.  393  ;  McManus  v.  Yavin,  77  N.  Y.  36 ; 
Van  VaZkenberg  v.  Torrey,  7  Cow.  252 ;  Seward  v.  Beach, 
29  Barb.  239 ;  Chase  v.  R.  R.  Co.,  26  JN".  Y.  623 ;  Bonnell  v. 
Oriswold,  80  id.  123;  People  v.  Thornton,  25  Hun,  456; 
Bridgewater  Plankroad  Co.  v.  Robbins,  22  Barb,  662 ;  Jes- 
sup  V.  Carnigie,  80  N.  Y.  441 ;  Smith  v.  Lockwood,  13  Barb. 
209 ;  Aldrich  t.  R.  R.  Co.,  60  Am.  Dec.  212 ;  Bassett  v. 
Carleton,  54  id.  605 ;  Troy  v.  C.  R.  R.  Co.,  55  id.  177 ;  Cal- 
kins V.  Baldwin,  4  Wend.  667 ;  Dudley  v.  Mayhew,  3  N.  Y. 
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9 ;  McKeon  v.  Caherty,  3  Wend.  494  ;  Renwick  v.  Morris^  7 
Hill,  575  ;  Stafford  v.  LigeraoU^  3  id.  38  ;  Alirty  v.  Harris^  5 
Johns.  175.)  PldintiflE  failed  to  make  out  a  cause  of  action. 
{Dietchett  v.  R.  R.  Co.,  67  N.  Y.  425 ;  Langloia  v.  R,  R. 
Co.^  19  Barb.  364 ;  Coy  v.  R.  R.  Co.,  23  id.  643 ;  Ryan  v. 
R.  R.  Co.j  9  How.  453  ;  Piitsiurg  R,  R.  Co.  v.  Stewart,  71 
Ind.  500 ;  Lafferty  v.  R.  R.  Co.,  44  Mo.  292 ;  Thompson  on 
Neg.  531 ;  Indiana  R.  R.  Co.  v.  Schutz,  12  111.  App.  304; 
Nelson  v.  Chicago  R.  R.  Co.y  30  Minn.  70.) 

John  W.  Lyon  for  respondent.  A  railroad  company  in  this 
State  is  required  by  statute  to  properly  fence  its  road  and  main- 
tain such  fences  so  as  to  keep  animals  from  escaping  thereon 
in  order  to  avoid  payment  of  damages  for  the  killing  of  such 
animals.  {Shepard  v.  B.  &  N.  Y.  &  E.  Co.,  35  N.  Y.  641 ; 
Spinner  v.  N.  Y.  C.  c6  //.  R.  R.  R,  Co.,  6  Hun,  600 ;  Stitnpson 
V.  N.  Y,  Z.  K  i&  W.  R.  R.  Co.,  13  Week.  Dig.  132.)  The 
proof  in  regard  to  Thomas  brings  him  strictly  within  the  term 
"agents"  as  used  in  the  statute.  (Bouv.  Law  Diet.,  title 
"  Agent  ;'^  Suydfim  v.  More,  8  Barb.  358.)  The  cause  of  the 
injury  was  direct  and  known,  and  not  remote  and  unknowfi. 
(Hart  V.  Hudson  R.  B.  Co.,  SO  N.  Y.  623.)  The  direct  and 
not  remote  injury  was  caused  and  is  directly  cliargeable  to  a 
violation  of  the  statute  by  tlie  defendant.  {Hayes  v.  R.  R. 
Co.,  30  Alb.  L.  J.  33 ;  Powell  v.  Salisbury,  2  Younge  &  J. 
391  ;  Leimers  v.  Ei^em,  54  Cal.  418 ;  Salisbury  v.  Herchen- 
roder,  106  Mass.  99 ;  Lee  v.  Riley,  18  0.  B.  [N.  S.]  722  ; 
Lawrence  v.  Jenkins,  L.  R.,  8  Q.  B.  274 ;  Jetter  v.  N.  Y.  cfe 
E.  R.  R.  Co.,  2  Abb.  Dec.  464.) 

Bapallo,  J.  The  plaintiff  turned  his  two  horses,  one  an  old 
horse  and  the  other  a  three-year  old  colt,  into  the  highway 
upon  which  his  barn  was  situated,  in  order  that  they  might  go 
to  a  trt)ugh  in  a  neighboring  iield  to  drink.  After  drinking 
they  returned  to  the  barn-yard,  but,  the  bam-yard  gate  being 
still  open,  tlie  colt  wheeled  and  ran  out  again  and  the  old  horse 
followed,  and  both  ran  down  the  highway  toward  the  canal. 
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The  plaintiflE  pursued  them  and  they  turned  to  the  left  into  the 
path  along  the  canal  and  ran  on  the  railroad  track  through  a 
gap  in  the  railroad  fence.  They  then  ran  along  the  railroad 
track,  the  plaintiff  still  pursuing  them,  till  they  came  to  the 
railroad  bridge  across  the  canal.  This  bridge  was  designed 
only  for  the  passage  of  railroad  trains,  and  was  composed  of 
timbers  and  ties,  the  spaces  between  the  ties  being  open  and 
there  being  no  planking.  The  old  hoi'se  stopped  and  the 
plaintiff  re-captured  him,  but  the  colt  ran  on  the  bridge.  After 
putting  a  halter  on  the  old  liorse  and  tying  him  to  tlie  fence, 
the  plaintiff  went  after  the  colt  and  found  that  he  had  broken 
his  legs  by  getting  them  into  the  open  spaces  between  the  ties 
on  tlie  bridge,  and  this  action  was  brought  against  the  railroad 
company  to  recover  his  value,  on  the  ground  that  his  injury 
resulted  from  the  failure  of  the  railroad  company  to  maintain 
its  fence.  The  judge  at  Circuit  directed  a  verdict  for  the  plaint- 
iff for  the  value  of  the  colt  with  interest,  but  afterward,  on 
motion  of  the  defendant,  set  aside  the  verdict  on  the  minutes 
on  the  ground  that  the  proof  failed  to  establish  a  cause  of  ac- 
tion, and  ordered  a  new  trial.  On  appeal  to  the  General  Term 
this  order  was  reversed,  and  judgment  ordered  for  the  plaintiff 
on  tlie  verdict. 

We  are  of  opinion  that  the  order  of  the  trial  judge  setting 
aside  the  verdict  was  correct.  The  fence,  through  the  open- 
ing in  which  the  plaintiff's  colt  escaped  upon  the  railroad  ti*ack, 
was  not  a  division  fence  between  the  premises  of  the  plaintiff 
and  the  railroad  company,  which  were  not  adjacent  to  each  other, 
and  the  company  incurred  no  liability  to  the  plaintiff  by  reason 
of  the  omission  to  maintain  the  fence,  except  such  as  is  imposed 
by  the  statute.  (Laws  of  1850,  chap.  140,  §44  ;  Laws  of  1854, 
chap.  282,  §  8.)  But  for  that  statute  there  could  be  no  pre- 
tense of  any  liability  on  the  part  of  the  company  for  the  injury 
to  the  plaintiff's  colt  under  the  circumstances  of  the  case.  It 
was  the  duty  of  the  plaintiff,  by  the  common  law,  to  keep  his 
colt  confined  by  fences,  and  the  colt  was  a  trespasser,  if  not  the 
plaintiff  in  driving  him  on  the  defendant's  bridge. 

The  statute  referred  to  requires  railroad  companies  to  erect 
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and  maintain  fences  on  the  sides  of  their  roads,  but  it  does  not 
impose  upon  them  a  general  liability  for  any  consequences  which 
may  result  from  an  omission  to  do  so,  nor  does  it  leave  the  ques- 
tion open  what  liability  to  third  parties  they  shall  be  subjected  to 
for  such  omission,  for  it  defines  in  express  terms  the  conse- 
quences for  which  they  shall  be  liable  to  owners  of  cattle  and 
horses  getting  on  the  track.  The  terms  of  the  statute  are  that 
"  so  long  as  sucli  fences  shall  not  be  made,  such  railroad  cor- 
poration and  its  agents  sliall  be  liable  for  damages  which  shall 
be  done  by  the  engines  or  agents  of  any  such  corporation  to 
any  cattle,  horees,  etc.,  thereon." 

This  language  clearly  requires  some  action  on  the  part  of  the 
company  to  produce  the  injury,  either  by  mechanical  or  other 
agents  of  its  own,  and,  in  our  judgment,  excludes  the  idea  of 
liability  for  injuries  which  the  cattle  may  do  to  themselves  by 
straying  on  the  track.  The  word  "  agent  '*  of  itself  implies  an 
actor.  In  the  present  case  whatever  action  produced  the  injury 
was  that  of  the  colt  in  running  on  the  bridge,  or  of  the  plaint- 
ifiE  himself  in  driving  him  there  in  the  effort  to  ro-capturehim. 
It  is  entirely  too  strained  an  argument  to  contend  that  the  track 
or  the  bridge  was  an  agent  of  the  company  which  did  the 
dam^e. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed. 

All  concur. 

Ordered  accordingly. 


Mart  L.  Peck,  Respondent,  t?.  William  Vandemark,  Execu-    ue  aw 

tor,  etc.,  Appellant. 

The  provisions  of  the  Btatate  of  frauds,  making  certain  agreements  invaUd 
unless  in  writiDg,  do  not  require  the  whole  agreement  to  be  embodied  in 
one  writing.  When  there  has  l>een  a  protracted  correspondence  between 
the  parties  in  relation  to  the  subject-matter  all  of  the  letters  may  ba 
considered,  and  if,  taken  together,  they  show  what  the  agreement  was, 
and  meet  the  requirements  of  the  statute,  it  is  sufficient. 
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An  ante-nuptial  contract  may  be  established  by  letters  between  the  parties 
written  before  marriage. 

Plaintiff,  a  widow  drawing  a  pension  from  tlie  United  States  government, 
entered  into  an  ante-naptial  contract  with  defendant's  testator,  by  which, 
in  consideration  of  her  promise  to  marry  him,  he  agreed  to  give  her,  by 
will,  one-half  of  his  entire  property,  absolutely,  and  the  use  of  the  other 
half  daring  life.  The  marriage  was  consummated,  and  the  parties  lived 
together  as  husband  and  wife  until  his  death.  He  left  a  will  by  which 
he  gave  to  her  but  a  small  portion  of  his  estate  aside  from  her  dower 
right.  This  action  was  brought,  before  the  estate  was  settled  and  debts 
paid,  to  recover  damages  for  breach  of  the  contract.  Plaintiff  was  non- 
suited  on  the  ground  that  the  action  had  been  prematurely  brought. 
Held  error;  that  the  value  of  the  promise  was  to  be  ascertained  by  taking 
aa  a  basis  the  amount  of  the  estate  after  payment  of  debts  and  expenses 
of  administration,  which  could  be  ascertained  with  sufficient  accuracy; 
that,  if  it  could  not  have  been  so  ascertained  at  the  time  of  the  trial,  the 
rights  of  plaintiff  could  have  been  settled  and  determined  by  an  interlocu- 
tory j  udgment,  and  a  reference  ordered  to  take  an  accounting;  the  hearing 
upon  which  could,  if  necessary,  have  been  postponed  until  a  final  settle- 
ment of  the  executor's  accounts  by  the  surrogate,  and  that  it  was  no  ob- 
jection to  this  mode  of  relief  that  the  form  of  the  action  was  one  of  law. 

(Argued  March  18,  1885  ;  decided  April  14,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  May  30,  18S4:, 
which  set  aside  a  nonsuit  and  directed  a  new  trial.  (Reported 
below,  33  Hun,  214.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  an  ante -nuptial  contract. 

In  September,  1879,  the  plaintiff  was  a  widow,  whose  hus- 
band had  been  killed  in  the  civil  war,  and  she  was  receiving 
an  annual  pension  of  $06.  She  became  acquainted  with 
the  defendant's  testator,  Sealey  Peck,  and  he  made  her  a 
proposition  of  marriage  which  led  to  a  correspondence  be- 
tween them.  Several  letters  were  written  by  each  to  the 
other  for  the  purpose  of  settling  and  agreeing  upon  the 
pecuniary  provision  which  he  would  make  for  her  in  case  she 
would  marry  him.  He  represented  that  he  was  worth  $10,000, 
and  the  correspondence  resulted  in  a  proposition  by  him  to 
give  her,  by  will,  one-half  his  entire  property,  absolutely,  and 
the  use  of  the  other  half  during  her  life.     She  accepted  the 
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proposition  and  married  him  on  the  9th  day  of  March,  1880, 
and  they  thereafter  cohabited  togetlier  as  husband  and  wife. 
On  the  20th  day  of  April,  1881,  he  made  a  will  in  which  ho 
bequeathed  to  her  only  the  sum  of  $200,  in  addition  to  her  dower 
interest  in  his  estate ;  and  he  died  on  the  6th  of  June  there- 
after, leaving  the  will  in  force,  which  was  proved,  and  lettera 
tliereon  were  issued  to  the  defendant  on  the  19th  day  of  Sep- 
tember, 1881.  The  testator  left  real  estate  worth  $5,000,  and 
personal  property  worth  about  $2,300,  and  he  owed  a  small 
amount  of  debts.  Thereafter,  in  April,  1 882,  this  action  was 
commenced  by  the  plaintiif  to  recover  damages  for  the  breach 
of  the  ante-nuptial  contract  on  the  part  of  the  testator.  The 
answer  put  in  issue  the  material  allegations  of  the  complaint. 
The  cause  came  on  for  trial  at  a  Circuit  Court,  and  at  the  close 
of  the  evidence  the  trial  judge  nonsuited  the  plaintiff  on  the 
ground  that  the  claim  was  one  that,  in  the  nature  of  the  case, 
could  not  be  estimated  until  the  estate  was  settled  and  the 
debts  shown  to  have  been  paid,  and  that,  therefore,  the  action 
was  prematurely  brought. 

Further  facts  appear  in  the  opinion. 

W.  77.  Adams  for  appellant.  The  agreement  set  forth  in 
the  complaint  is  one  made  in  consideration  of  marriage  and, 
therefore,  is  not  a  valid  agreement  unless  it  was  reduced  to 
writing  and  signed  by  the  party  to  bo  charged.  (3  R.  S.  [7th 
ed.]  2327.)  The  "  memorandum "  spoken  of  in  the  statute 
must  be  such  an  one  as  will  contain  and  show  upon  its  face  the 
entire  agreement,  the  parties,  consideration,  subject-matter  and 
promise,  so  that  a  person,  in  reading  it,  would  be  able  to  under- 
stand precisely  what  the  agreement  was  ;  this  result  cannot  be 
attained  by  construing  two  or  three  papers  together,  unless 
they  are  physically  joined  or  the  intention  to  unite  them  ap- 
pears upon  the  face. of  the  papers.  {Nam  v.  Warlters^  5  East, 
10  ;  Abed  v.  Radclif^  13  Johns.  297  ;  Dodge  v.  Lean^  id.  508  ; 
Baptist  Church  v.  Bigdoio^  16  Wend.  30  ;  Wright  v.  Weeks^ 
25  N.  T.  153;  Dickinson  v.  Rawson^  MSS.  op.  Talcott,  J. ; 
Drake  v.  Seamauj  31  A.  L.  J.  174.)     The  agreement,  if  any  is 
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established  by  the  letters,  is  one  by  which  defendant's  testator 
obligated  himself  to  perforin  some  act  for  the  benefit  of  the 
plaintiff  after  tlieir  marriage,  and  is  void  for  want  of  con- 
sideration. (Tliroop  on  Verb.  Agree.,  §§  723,  761;  Fry  on 
Spec.  Perf.  263 ;  Brown  v.  Conger^  8  Ilnn,  625 ;  Curry  v. 
Curry^  10  id.  36t).)  The  will  which  was  offered  for  the  express 
purpose  of  establishing  the  ante-nnptial  agreement  was  not  ad- 
missible for  that  or  any  other  purpose.  (Throop  on  Verb. 
Agree.,  §§  740,  741.) 

F.  L,  Manning  for  respondent.  A  proposition  made  by 
one  party  by  letter  to  another  party  at  a  distance,  containing  a 
specific  offer,  which  is  unconditionally  accepted  by  the  latter, 
will  constitute  a  valid  contract  between  them.  (^Meyers  v. 
Smithy  43  Barb.  614.)  Cotemporaneous  writings  between  the 
same  parties  upon  the  same  subject-matter  may  be  read  and 
construed  together  as  one  contract.  {Rogers  v.  /Sfnith,  47 
N.  Y.  324 ;  Jackson  v.  Dinshaug/i^  1  Johns.  Cas.  91  ;  iitow  v. 
Tifl,  15  Johns.  458;  Hatter  of  Freeman,  54  Barb.  274; 
Jackson  v.  McKenney^  3  Wend.  233 ;  Van  Horn  v.  Crain^  1 
Paige,  455;  Hills  v.  Miller^  3  id.  254;  Wilson  v.  Troup^  2 
Cow.  195  ;  Cornell  v.  Todd^  2  Denio,  103  ;  How  v.  Wotxlraff^ 
21  Wend.  640 ;  Rawson  v.  Lapman^  5  N.  Y.  456.)  Letters 
of  a  correspondence  before  marriage  miy  establish  an  ante- 
nuptial settlement  when  they  sufficiently  furnish  the  terms  of 
the  a«:reement.  The  American  rule  is  favorable  to  marriasre 
articles  when  the  party  marrying  on  their  faith  had  good  rea- 
son to  rely  upon  them  as  such.  (Schouler's  Dom.  Rel.,  §  177.) 
The  letters  in  evidence  formed  a  valid  contract  in  writing, 
made  in  view  of  and  in  consideration  of  marriage  as  well  as  the 
other  valuable  consideration,  viz. :  the  loss  of  pension,  which 
is  not  void  by  the  statute  of  frauds.  (3  R.  S.  [7th  ed.]  2337.) 
All  contracts  made  between  parties  in  contemplation  of  mar- 
riage shall  remain  in  full  force  after  such  marriage  takes  place. 
(2  R.  S.  [7th  ed.]  2336.)  The  plaintiff  might  have  maintained 
an  action  at  law  against  defendant's  testator,  had  the  liability 
accrued  or  the  breach  of  the  contract  been  made  by  him  during 


1885.  ]  Peck  v.  Vandemark.  33 


Statement  of  case. 


his  life,  and  a  legal  action  wonid  have  been  maintainable. 
{Howland  v.  Howland^  20  Hun,  472 ;  Wright  v.  Wright^  54 
N.  Y.  437 ;  Adams  v.  Curtis^  4  Lans.  164 ;  BerdM  y.  Pa^Jc- 
hurst^  19  Hun,  356  ;  Mlnier  v.  Minier^  4  Lang.  421 ;  Whitney 
V.  Whitney,  49  Barb.  319  ;  Power  v.  Lester,  23  N.  Y.  527 ; 
Foster  v.  Foster,  5  Hun,  557;  7^%A  v.  Eathhurn,  61  N.  Y. 
599 ;  EeUy  v.  KeUy,  18  Hun,  472 ;  Code,  §  450.)  Under  the 
statutes  of  New  York  marriage  neither  pays,  transfers  or  ex- 
tinguishes a  debt  owing  from  a  husband  to  a  wife,  and  the  wife 
may  sue  him  in  a  common4aw  action  to  recover  back  the  loan. 
{Keyser  v.  Keyser,  1  City  Court,  435 ;  Abb.  An.  Dig.  1882- 
83,  p.  224.)  If  this  contract  had  been  by  parol  for  services  to 
be  paid  by  the  beqnest  of  specific  property  and  therefore  void, 
the  court  would  not  order  specific  performance,  but  would  take 
the  value  of  the  property  to  be  given  as  the  rule  of  damages 
in  an  action  at  law  brought  to  recover  for  the  services  against 
an  executor.  {Lisk  v.  Sherman^  25  Barb.  433 ;  Fort  v.  Good- 
ing,^ \^.  371;  Boutwell  v.  O'Keefe,  32  id.  434;  AhhottY. 
Draper,  4  Denio,  61 ;  Thomas  v.  Dickinson,  2  Kern.  364 ; 
King  V.  Brown,  2  Hill,  485.)  An  action  of  equity  will  not 
be  entertained  where  the  legal  remedy  is  adequate  to  do  full 
justice  to  the  parties.  {Seymour  v.  Ddancey,  6  Johns.  Ch. 
222;  3  Cow.  445  ;  1  How.  App.  Cas.  705,  751.)  It  is  imma- 
terial, under  our  present  judicial  system,  whether  you  name  a 
case  equity  or  law.  ( Wright  v.  Wright,  54  N.  Y.  437  ;  Com- 
ing V.  T.  N.  F,  40  id.  207 ;  Emery  v.  Pease,  20  id.  62 ;  Com 
Ex.  Bk.  V.  Babcock,  41  id.  647.)  This  complaint  contains  all 
the  facts  necessary  in  an  equity  action,  and  all  the  parties  are 
before  the  court.  An  equity  action  can  be  noticed  at  the  Cir- 
cuit and  the  issues  tried  on  the  pleadings.  {Uowlett  v.  Wood, 
62  N.  Y.  75.)  The  trial  court  erred  in  holding  that  the  claim 
was  one  which,  in  the  nature  of  the  case,  cannot  be  estimated 
until  the  estate  is  settled  and  the  debts  are  shown  to  be  paid, 
and  that  the  action  should  have  been  in  equity.  (Code, 
§§  1824,  1371,  1825,  1826.)  The  will  of  March''22,  1880, 
showed  another  step  by  Peck,  in  the  fulfillment  and  ratification 
of  his  contract,  and  put  a  construction  on  same  by  which  he 
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was  bonnd.    (Stokes  v.  Richnagdj  38  N.  Y.  Sup.  369 ;  ^«a<:2- 
tnjr  V.  Oray^  37  id.  79.) 

Earl,  J.  The  eleven  letters  put  in  evidence  which  passed 
between  the  plaintiff  and  the  testator,  commencing  on  the  4th 
day  of  October,  1879,  and  ending  on  the  3d  day  of  December 
thereafter,  all  related  to  the  same  subject,  to-wit :  the  marriage 
of  the  parties  and  the  terms  upon  which  it  should  be  consum- 
mated. The  whole  correspondence  was  to  settle  the  pecuniary 
compensation  which  the  pUuntiff  was  to  have  in  consideration 
of  her  marriage  to  the  testator.  He  distinctly  proposed  to 
give  her  by  will  one-half  of  the  entire  property  which  he  should 
leave  at  his  death,  and  the  use  of  the  other  half  thereof  for  her 
life.  She  finally  accepted  thsto  proposition,  and-  relying  upon 
the  agreement  thus  made,  married  him,  and  subsequently  lived 
with  him.  These  letters  furnish  the  written  evidence  of  the 
agreement  required  by  the  statute  of  frauds ;  and  it  matters 
not  that  the  whole  agreement  may  not  be  contained  in  one  let- 
ter. The  entire  proposition,  however,  on  the  part  of  the  tes- 
tator was  in  one  letter,  and  her  acceptance  thereof  in  another. 
All  the  letters  taken  together  show  clearly  what  the  agreement 
was,  and  they  are  all  connected  and  related  to  each  other,  and 
thus  all  of  them  may  be  considered  for  the  purpose  of  ascer- 
taining what  the  agreement  was.  In  1  Greenleaf  on  Evidence 
(Redfield's  ed.,  §  268),  the  learned  author  says:  "It  is 
sufficient  if  the  contract  can  be  plainly  made  out  in  all  its  terms 
from  any  writings  of  the  party,  or  even  from  his  correspondence, 
but  it  must  all  be  collected  from  the  writings."  In  Wharton 
on  Evidence  (§  872),  it  is  said:  "It  is  enough  in  order  to 
meet  the  requirements  of  the  statute,  if  the  substance  of  the 
contract  is  to  be  inferred  from  writings,  either  by  the  parties  or 
by  their  agent,  though  the  writings  are  made  up  of  disjointed 
memoranda  or  protracted  correspondence."  In  Reed  on  the 
Statute  of  Frauds  (§  341),  it  is  said  :  "  The  memorandum  re- 
quired by  the  statute  of  frauds  may  bo  on  different  papers,  one 
of  which  must  contain  a  reference  to  the  other ;"  and  in 
Schoulor's  Domestic  Relations  (§  177),  it  is  said  :  "  Letters  or 
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correspondence  before  marriage  may  establish  an  ante-nuptial 
settlement  where  they  sufficiently  furnish  the  terms  of  the 
agreement." 

This  contract  was  founded  upon  a  sufficient  consideration. 
The  plaintiff,  in  order  to  marry  the  testator,  was  obliged  to 
surrender  the  pension  which  she  was  receiving  from  the  gov- 
ernment, and  this  the  testator  knew.  Both  the  surrender  of 
the  pension  and  the  marriage  itself  furnished  ample  considera- 
tion for  the  promise  of  the  testator.  (Schouler's  Domestic  Ge- 
lations, §  173  ;  Magniac  v.  Thompson^  7  Peters,  348  ;  Wright 
V.  Wright,  54  N.  Y.  437.)  The  ante-nuptial  agreement  was, 
therefore,  good  in  form  and  founded  upon  a  sufficient  considera- 
tion and  bound  the  testator. 

As  the  testator  did  not  perform  his  agreement,  the  plaintiff 
was  entitled  to  recover  against  his  executor  damages  for  the 
breach  thereof.  Although  in  the  correspondence  between  them 
he  represented  that  his  property  was  worth  $10,000,  that  value 
did  not  enter  into  the  contract.  All  he  agreed  to  give  her  was 
one-half  of  all  the  property  he  should  leave  at  his  death  and  the 
use  of  the  other  half  for  her  life.  He  did  not  agree  to  appoint 
her  executrix  of  his  will,  and  as  she  could  receive  her  interest 
in  the  personal  property  in  case  he  had  kept  his  promise  only 
through  regular  administration  of  his  estate,  the  value  of  his 
promise  is  to  be  measured  by  taking  as  a  basis  the  amount  of  the 
estate  after  the  payment  of  debts  and  the  expenses  of  adminis- 
tration, as  the  balance  thus  ascertaindd  would  be  his  entire 
property  left  at  his  death.  It  is  not  impossible  to  ascertain 
with  sufficient  accuracy  the  amount  which  the  plaintiff  is  en- 
titled to  recover.  The  debts  of  the  testator  can  be  easily  ascer- 
tiiined,  and  were  ascertained  substantially  at  the  trial ;  and  the 
expenses  of  administration  could  then  also  have  been  with  suf- 
ficient accuracy  determined.  But  if  the  exact  amount  of  the  tes- 
tator's property  could  hot  at  the  time  of  the  trial  have  been  ascer- 
tained, the  rights  of  the  plaintiff  could  have  been  settled  and  deter- 
mined by  an  interlocutory  judgment  and  a  reference  ordered  to 
take  the  accounting  of  the  executor.  The  hearing  upon  such  a  ref- 
erence could,  if  necessary,  have  been  postponed  until  a  final  settle- 
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ment  of  the  executor's  accounts  before  the  surrogate.  The  form 
of  this  action  furnishes  no  obstacle  to  such  a  method  of  disposing 
of  the  case.  The  facts  are  stated  in  the  complaint  and  answer ; 
they  were  proved  upon  the  trial,  and  the  court  then  and  there 
had  all  the  powers  in  law  and  equity  needed  to  administer 
justice  between  the  parties.  If  in  consequence  of  our  decision 
it  becomes  necessary  to  assess  the  plaintiffs  damages,  such  as- 
sessment may  be  postponed  to  give  the  executor  sufficient  time, 
if  he  needs  it,  to  settle  his  accounts  before  the  surrogate. 

So,  in  any  aspect  of  the  case,  it  cannot  be  said  that  this  ac- 
tion was  prematurely  commenced,  or  that  there  is  any  impossi- 
bility or  even  any  great  difficulty  to  ascertain  the  amount  the 
plaintiflE  is  entitled  to  recover,  which,  as  before  stated,  is  one- 
half  of  the  estate  absolutely  after  paying  debts  and  expenses  of 
administration,  and  the  use  of  the  other  half  during  her  life. 
The  interest  in  the  latter  half  may  be  computed  by  the  annuity 
tables  provided  for  such  cases. 

We  are,  therefore,  of  opinion  that  the  decision  of  the  Gen- 
eral Term  was  right,  and  that  its  order  should  be  affirmed  and 
and  judgment  absolute  ordered  against  the  defendant,  with 
costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Isaac  S.  Cole,  as  Assignee,  etc..  Appellant,  v.  The  Geamania 
FiBE  Insubanob  Company,  Respondent. 

A  policy  of  fire  insurance  upon  a  baildinfi^  was  issued  bj  defendant,  loss  if 
any  payable  to  a  mortgagee  named.  The  policy  contained  a  condition 
avoiding  it  in  case  of  "  increase  of  hazard  "  by  the  erection  of  neiglibor- 
ing  buildings,  but  in  a  *'  mortgage  clause  "  it  was  declared  that  the  inter- 
est of  the  mortgagee  would  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor.  The  mortgagee,  however,  was  required  to  notify  the  com- 
pany of  .any  increase  of  hazard  which  shall  come  to  his  knowledge.  The 
policy  provided  for  a  renewal,  but  declared  that  "  in  case  there  shall 
have  been  any  increase  of  hazard  it  must  be  made  known  to  the  company 
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by  the  assared  at  the  time  of  renewal,  otherwise  this  policy  shall  be 
void."  Daring  the  life  of  the  original  policy,  the  insured  erected  a  build, 
ing  near  the  one  ansured  which  increased  the  hazard.  A  loss  occurred 
after  the  expiration  of  the  original  policy.  In  an  action  thereon  a  re- 
newal  was  claimed  by  plaintiff.  It  appeared  that  the  broker,  who  acted 
on  behalf  of  the  insured,  and  the  mortgagee  in  making  the  alleged  re- 
newal agreement  with  the  company,  had  knowledge  at  the  time  of  the 
erection  of  the  new  building,  but  did  not  disclose  the  same.  Held,  that 
the  knowledge  of  the  agent  was  imputable  to  his  principal,  the  mort- 
gagee, and  that  his  failure  to  disclose  it  avoided  the  policy,  conceding 
there  was  a  valid  renewal  agreement. 

(Argued  March  19,  1885  ;  decided  April  14,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  7,  1884,  which  affirmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  the  complaint  on 
trial.  • 

This  action  was  brought  upon  a  policy  of  fire  insurance.  The 
material  facts  are  stated  in  the  opinion. 

Edward  M.  SJtepard  for  appollanf.  Insurance  contracts 
may  lawfully  be  made  by  parol.  {Angell  v.  Hartford  F,  Ins. 
Co.^  59  N.  T.  171 ;  Trustees^  etc.^  v.  Brooklyn  Uo.^  19  id.  305 ; 
Fish  V.  Cottenet,  44  id.  538  ;  Winne  v.  Niagara  Ins.  Co,^  91 
id.  185 ;  O^ReiUy  v.  Corporation^  19  Weekly  Dis^.  147 ;  Ins. 
Co.  V.  Ins.  Co.^  19  How.  [U.  S.]  318  ;  Kellijv.  Commonwealth 
Co.^  19  Bosw.  82.)  A  preliminary  oral  agreement  for  a  policy, 
without  reference  to  the  length  of  time  it  is  to  run,  binds  the 
insurer ;  and  if  the  fire  occur  within  the  contemplated  time, 
the  insurer  is  liable,  although  the  written  policy  has  not  been 
issued.  {Ellis  v.  Albany  City  Ins.  Co.^  50  N".  Y.  406 ;  Ins. 
Co.  V.  Colt,  20  Wall.  560  ;  AngeU  v.  Hartford  Ins.  Co.,  59  X. 
Y.  71 ;  Kelly  v.  Corrunonwealth  Co.,  10  Bosw.  82 ;  Hotclikias 
V.  Germania  Co.,  5  Hun,  90.)  Both  parties  were  bound  by 
defendant's  declaration  to  the  plaintiff's  agent  that  the  policy 
"  was  renewed."  {Trustees  v.  B.  Ins.  Co.,  19  N.  Y.  305; 
Winne  v.  Ins.  Co.,  91  id.  185.)  The  fact  that  the  written  pol- 
icy, executed  pursuant  to  agreement  and  entered  on  the  book 
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of  the  company,  had  not  actually  been  handed  to  Mr.  Hamlin, 
is  of  no  importance.  {Bollock  v.  Ins.  Co.,  26  N.  J.  268 ; 
Kohne  v.  Ins.  Co.  of  N.  A.,1  Wash.  C.  C.  93  ;  Lighibody  v. 
N.  A.  Ins.  Co.,  23  Wend.  18  ;  Ins.  Co.  v.  Colt,  20  Wall.  6m  \ 
Whitaker  v.  Farmers^  Union  Ins.  Co.,  2^  Barb.  312.)  The 
condition  of  the  policy  that  the  premium  must  be  actually  paid 
before  defendant  was  liable,  it  could  waive.  {Bodine  v.  -Ep. 
Ins.  Co.,  51  N".  Y.  117;  Trustees  v.  BrooTdyn  las.  Co.,  19  id. 
305 ;  Hotohkiss  v.  Germania  Co.,  5  Hun,  90 ;  Kelly  v.  Com- 
vwnwealth  Co.,  10  Bosw.  82 ;  O^ReiUy  v.  Corp,  19  Weekly 
Dig.  1^7.)  No  tender  of  the  premium  was  necessary  to  en- 
able the  plaintiff  to  sue  on  the  policy.  (  Washoe  Co.  v.  Hi- 
h'jrnian  Co.,  7  Hun,  74.)  Tiie  insurance  ran  to  0.  F.  Diel- 
marm  &  Co.,  and  that  firm  had  an  insurable  interest  in  the 
premises,  and  the  death  of  one  partner  did  not  invalidate  the 
insurance.  {Hoffman  v.  Ins.  Co.,  32  N.  Y.  405;  Wilson  v. 
Ins.  Co.,  16  Barb.  511  ;  Lockwood  v.  M.  MuL  Assurance  Co., 
47  Corm.  553;  Rine  v.  Woolworth,  93  N.  Y.  75;  Burbank 
V.  R.  Ins.  Co.,  24  N.  II.  550 ;  Georgia  II.  Ins.  Co.  v.  Kin- 
iiear,  28  Gratt.  88.)  The  interest  of  Dielmann  &  Co.  in  the  * 
premises,  although  not  the  ownership  of  the  fee  or  of  the  lease- 
hold, being  a  valuable  right  to  occupation,  was  an  insurable 
interest.  {Rohrhach  v.  Ins.  Co.,  62  N.  Y.  47;  Wood  on  Ins., 
§  266.)  The  effect  of  the  mortgagee  clause  is  to  make  the  in- 
surance a  direct  contract  with  the  mortgagee,  who  is  free  from 
responsibility  for  the  owner's  acts.  {Hastings  v.  Westchester 
Ins.  Co.,  73  N.  Y.  141.)  If  this  provision  of  the  policy  be 
deemed  a  warranty,  it  ijerhaps  does  come  within  the  general 
rule  that  warranties  in  an  insurance  policy  constitute  conditions 
precedent.  (A^rnould's  Mar.  Ins.,  part  1,  chap.  3;  May  on  Ins., 
§  156  ;  Woo  1  on  Ins.,  §  176.)  The  plaintiff  in  such  a  case  is 
not  required,  before  he  rests,  to  prove  his  performance  of  the  war- 
ranty or  its  truth.  {Jones  v.  B.  Ins.  Co,,  61  N.  Y.  79  ;  Swick 
V.  II.  L.  Ins.  Co.,  2  Dill.  160;  Seele  v.  Gresham  Z.  Ins.  Soc., 
15  Jur.  11,  61 ;  Wood  on  Ins.,  §  245  ;  Newman  v.  S.,  etc., 
Ins.  Co.,  17  Minn.  123 ;  Ritter  v.  Sun,  etc.,  Ins.  Co.,  40  Mo. 
40 ;  Lattawus  v.  Farm^rs\  etc.,  Ins.  Co.,  3  Houst.  [Del.]  404. 
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Increase  of  risk  means  material  increase,  and  additional  risk  is 
not  necessarily  material  increase.  {Parker  v.  Arctic  Ins,  Co.^ 
59  N.  Y.  1.)  Whether  the  increase  of  risk  be  material  or  not 
is  always  a  question  for  the  jury.  {WiUiams  v.  Peoples 
Ins.  Co.y  57  N.  T.  274: ;  Robinson  v.  Mercer  Ins.  Co.^  27  id. 
134 ;  Curry  v.  Com.  Ins.  Co.^  10  Pick.  535.)  If  the  burden 
of  proving  a  disclosure  of  increase  of  risk,  if  it  existed,  were 
upon  the  plaintiff,  defendant's  omission  when  mentioning  other 
grounds  for  the  dismissal,  to  mention  this  defect  of  proof,  was 
a  waiver  of  it.      (JScott  v.  Morgan^  94  N.  Y.  508;  Cooler. 

Whipple,  55  id.  150 ;  Coates  v.  Nat  Bk.,  91  id.  20.)  The 
question  of  increase  of  hazard  waa  one  for  the  jury.   {Clemence 

V.  aty  of  Auburn,  ^Q  N.  Y.  338  ;  Carl  v.  Ayres,  53  id.  14 ; 
Putnam  v,  Broadway  li.  Co.,  65  id.  108.) 

0 shorn  E.  Bright  for  respondent.  As  by  the  terms  of  the 
policy,  a  "false  representation  or  concealment  by  the  assured 
or  his  agent  concerning  ownership  "  avoids  the  policy,  the  orig- 
inal policy  was  void  at  the  outset.  {Oraham  v.  F.  Ins.  Co., 
87  N.  Y.  69 ;  Savage  v.  //.  Itis.  Co.,  52  id.  502 ;  Sherwood  v. 
A.  Ins.  Co.,  73  id.  447  ;  Lappin  v.  Charter  Oak  Ins.  Co.,  58 
Barb.  364  ;  Phelps  v.  Gebhard  Ins.  Co.,  9  Bosw.  23  ;  Wyman 
V.  Wyman,  26  N.  Y.  253;  Story  on  Agency  [9th  cd.],  §§  129, 
140 ;  Proudfoot  v.  Montefiore^  L.  K.,  2  Q.  B.  511 ;  Ward  v. 

Warren,  82  N.  Y.  265 ;  Dupee  v.  Norwood,  10  Jur.  [N.  S.] 
851 ;  Las/ier  v.  St.  J.  F.  <&  M.  Ins.  Co.,  86  N.  Y.  423.)  The 
"mortgagee's  clause"  does  not  protect  the  mortgagee  in  thfs 
case,  because  here  he  is  the  party  committing  the  breach  of 
conditions  precedent  to  the  very  existence  of  the  renewal  con- 
tract.    {Graham  v.  F.  Ins.   Co.,  87  N.   Y.  69  ;  Hastings  v. 

W.  Ins.  Co.,  73  id.  141 ;  Titus  v.  G.  F.  Ins.  Co.,  81  id.  410.) 
Conceding  that  the  plaintiff  could  have  recovered  if  he  had 
sued  upon  the  alleged  contract  for  a  new  policy,  yet,  not  hav- 
ing done  so,  the  court  had  no  power  to  amend  the  complaint, 
even  if  the  plaintiff  had  so  requested,  and  therefore  no  error 
was  committed  in  dismissing  the  complaint.  (Code  of  Civil 
Pro.,  §  723 ;  Van  Syckles  v.  Perry,  3  Eobt.  621 ;  Storrs  v. 
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Minty  46  Sup.  Ct.  498 ;  JSeeder  et  al.  v.  Sar/ery  70  N.  Y. 
180  ;  Southwick  v.  First  Nat.  B%  84  id.  420.) 

Andrews,  J.  The  original  policy,  dated  January  14,  1881, 
insured  the  firm  of  C.  F.  Dielmann  &  Co.  against  loss  or 
damage  by  fire  "  on  their  brick  building  occupied  for  plan- 
ing and  wood-working  purposes,  situate  Nos.  547  to  655  West 
Twenty-first  street,"  in  the  city  of  New  York,  for  one  year 
from  January  19,  1881,  in  the  *siun  of  $1,000,  "loss,  if  any, 
payable  to  W.  C.  Herrick,  mortgagee,"  and  contained  a  special 
clause  known  as  the  "  mortgage  clause."  Among  the  con- 
ditions in  the  policy  was  one  making  it  void  in  case  of  "  in- 
crease of  hazard  "  by  the  erection  of  neighboring  buildings. 
During  the  life  of  the  original  policy  (as  was  assumed  on  the 
trial,  and  as  the  evidence  established)  Dielmann  &  Co.  erected 
on  the  premises,  at  a  distance  of  about  seven  feet  from  the 
main-building,  a  drying-house  constructed  of  wood,  one  story 
high,  intended  for  the  drying  of  lumber  and  in  which  they 
placed  a  large  amount  of  lumber,  using  therein  steam  intro- 
duced by  pipes  connecting  with  a  boiler  in  the  main  building. 
Mr.  Hamlin,  an  insurance  broker,  who  acted  as  agent  for 
Dielmann  &  Co.  and  also  for  Ilerrick,  the  mortgagee,  in 
procuring  the  original  policy  and  in  making  the  alleged  re- 
newal agreement,  testified  that "  a  frame  building  is  more  haz- 
ardous than  a  brick  building  ;  the  close  proximity  of  a  frame 
building  to  a  brick  building  ordinarily  increases  the  hazard  of 
a  brick  building."  Upon  tliis  testimony,  which  was  undisputed, 
and  the  uncontro verted  facts  as  to  tlie  construction,  location 
and  use  of  the  drying-house,  the  court  was  fully  justified  in 
assuming  that  there  had  been  an  increase  of  hazard.  It  is  self- 
evident,  and  a  contrary  finding  by  a  jury  could  not  stand.  It 
follows  that  if  the  fire  had  occurred  during  the  running  of  the 
original  policy,  Dielmann  &  Co.  could  not  have  maintained 
an  action.  The  increase  of  hazard  would  have  been  a 
conclusive  answer  to  their  suit  on  the  policy.  But  Herrick,  the 
mortgagee,  would  have  stood  in  a  diilerent  position.  By  the 
express  terms  of  the  mortgage  clause,  his  interest  in  the  policy 
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would  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property.  {Hastings  v.  Wesic/iester 
Fire  Ins.  Co.,  73  N.  Y.  141.) 

The  fire  occurred  February  11, 1882,  after  the  expiration  of 
the  original  policy,  and  the  plaintiff,  who  stands  in  the  right  of 
Herrick,  the  mortgagee,  rests  his  action  upon  the  claim  that  the 
policy  was  renewed  and  continued  for  the  period  of  a  year  from 
January  19,  1882,  by  a  valid,  oral  agreement  made  at  that  date 
between  Herrick's  agent,  Hamlin,  and  the  defendant.  It  was 
not  denied  on  the  trial  that  there  was  an  oral  negotiation  be- 
tween Hamlin  and  the  defendant,  to  continue  the  policy,  but 
the  latter  insisted  that  it  did  not  result  in  a  final  and  definite 
agreement,  and  also  that  the  premium  on  the  renewal  was  not 
paid;  payment  of  which  by  the  clause  providing  for  a  renewal 
is  made  a  condition  precedent  to  any  liability  for  an  extended 
term.  It  is  unnecessary  to  pass  upon  these  questions,  as  we 
have  reached  the  conclusion  that  the  complaint  was  properly 
dismissed  on  the  ground  that  Hamlin  did  not,  when  the  alleged 
agreement  was  made,  disclose  to  the  company  the  fact  that  the 
drying-house  had  been  erected  on  the  premises. 

The  renewal  clause  in  the  original  policy  contains  this  pro- 
vision :  '*  This  insurance  may  be  renewed  by  the  payment  of 
premium  for  extended  term,  duly  receipted  for,  but  in  case 
there  shall  have  been  any  increase  of  hazard,  it  must  be  made 
known  to  the  company  by  the  assured  at  the  time  of  renewal, 
otherwise  this  policy  shall  be  void."  The  mortgage  clause  also 
provides  that  the  mortgagee  shall  notify  the  company  of  any 
increase  of  hazard  whicii  shall  come  to  his  knowledge,  and  if 
not  permitted  by  the  policy,  shall  pay  therefor  according  ta  the 
established  rates.  The  increase  of  hazard  by  the  erection  of 
the  drying-house  was  known  to  the  broker  when  the  alleged 
renewal  agreement  was  made.  This  was  conclusively  estab- 
lished by  his  testimony.  Upon  the  well-settled  doctrine  of 
agency  his  knowledge  is  imputable  to  his  principal,  and  Ilerrick, 
the  mortgagee,  was  affected  with  notice  of  the  fact  known  to 
his  agent,  and  a  failure  by  the  agent  to  disclose  to  the  under- 
writer the  increase  of  hazard  put  the  principal  in  the  same 
Sick  ELS — Vol.  LIV.  6 
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position  as  if,  with  actual  knowledge  of  the  increase  of  hazard, 
he  liad  personally  applied  for  the  renewal  and  omitted  to  in- 
form the  defendant.  {Dresser  v.  Norwood^  10  Jur.  [N.  S.] 
851 ;  Story  on  Ag.  [9th  ed.],  §§  129, 14rO.)  The  increase  of 
hazard  by  an  erection  made  subseqnent  to  the  issuing  of  the 
original  policy,  and  prior  to  the  renewal,  was  a  fact  material  to 
tlie  risk,  and  its  disclosure  by  Herrick,  the  mortgagee,  who 
procured  the  renewal,  was  by  the  clear  language  of  the  policy 
a  condition  precedent  to  a  continuance  of  the  defendant's 
liability.  The  provision  in  the  mortgage  clause  that  the  inter- 
est of  a  mortgagee  shall  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  property  insured,  does  not 
protect  the  mortgagee's  interest  in  this  case  for  the  reason  that 
it  is  his  own  act  or  default,  and  not  that  of  the  mortgagor  or 
owner,  which  brings  the  case  within  the  clause  avoiding  the 
policy.     {Oraham  v.  FiremarCs  Ins,  Co.^  87  N.  Y.  69.) 

It  is,  however,  strenuously  insisted  by  the  learned  counsel 
for  the  plaintiff,  that  there  was  no  proof  to  justify  the  assump- 
tion made  by  the  trial  judge  in  assigning  his  reasons  for  dis- 
missing the  complaint,  that  Ilamlin  did  not  at  the  time  of  the 
alleged  renewal  disclose  to  the  company  the  fact  of  the  increase 
of  risk,  and  that  the  burden  of  proving  such  non-disclosure 
was  upon  the  defendant.  The  presumption  of  law  is  in  favor 
of  innocence  and  against  fraud,  and  iipon  this  ground  it  has 
been  held  that  in  an  action  upon  a  policy  of  insurance  the 
plaintiff  is  not  bound  in  the  first  instance  to  prove  the  truth 
of  representations  upon  which  the  policy  was  issued  and  which 
formed  the  basis  of  the  contract,  but  that  the  burden  of  proof 
is  upon  the  underwriter  to  establish  fraud  or  concealment,  al- 
though the  truth  of  the  representations,  or  the  disclosure  of 
material  facts,  may  have  been  a  condition  precedent  to  the  in- 
surer's liability.  {Fiske  v.  New  Englaixd  Marine  Ins,  Go,^  15 
Pick.  310  ;  Leete  v.  Oresham  Life  Ins.  Society ^  15  Jur.  1161 ;  2 
Greenl.  Ev.,  §  398.)  Assuming  that  the  present  case  is  within 
the  principle,  we  are  of  opinion  that  the  evidence  tended  to 
show  that  the  increase  of  hazard  was  not  disclosed,  and  that 
the  plaintiff  acquiesced  in  the  assumption  of  this  fact  made 
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by  the  court  oa  tlie  final  disposition  of  the  case,  and  ought  not 
now  to  be  permitted  to  denj  the  correctness  of  the  assumption. 
The  witness  Hamlin  represented  the  mortgagee  in  procuring 
the  renewal.  The  transaction  was  between  him  and  the  agent 
of  the  defendant,  no  other  person  being  present.  The  in- 
terview was  at  the  office  of  the  company,  and  was  very  brief, 
he  asking  for  a  renewal  and  the  agent  consenting  to  it.  He 
purports  in  his  testimony  to  narrate  the  whole  transaction, 
and  no  reference  is  made  to  any  notice  having  been  given  of  the 
increased  risk.  At  the  conclusion  of  the  testimony  the  de- 
fendant moved  to  dismiss  the  complaint  on  the  ground,  among 
others,  that  the  drying-house  increased  the  hazard,  and  that 
there  was  also  a  change  of  name  without  notice  to  the  company. 
The  trial  judge,  in  deciding  the  motion,  said,  among  other 
things,  "  not  only  was  there  no  premium  paid,  but  a  material 
increase  of  hazard  that  had  occurred  by  the  construction  of 
the  drying-house,  was  not  disclosed."  The  plaintiff's  counsel 
did  not  suggest  to  the  judge  that  he  had  misconceived  the  facts 
upon  which  his  ruling  was  based,  but  contented  himself  with 
merely  excepting  to  the  order  dismissing  the  complaint.  Un- 
der the  circumstances  we  think  it  is  not  open  to  the  plaintiff 
to  raise  for  the  first  time  on  appeal  the  point  that  a  non-dis- 
closure was  not  shown. 

The  conclusion  upon  the  point  considered  being  decisive  of 
the  appeal,  a  discussion  of  other  questions  is  unnecessary. 

The  judgment  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 


Thb  People,  ex  rel.  Edward  T.  Wood,  Appellant,  v.  E. 

Henry  Lacombb,  Hespondent. 

It  was  the  intention  of  the  legislature  in  passing  the  act  (Chap.  43,  Laws 
of  1884),  conferring  upon  the  major  of  the  city  of  New  York  the  power 
to  make,  without  confirmation  by  the  board  of  aldermen,  the  appoint- 
ments which  theretofore  required  the  confirmation  of  that  board,  as 
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appears  by  the  fact  that  tbe  act  was  not  to  take  effect  antil  January  1, 
1886,  after  an  election  at  which  a  mayor  would  be  elected,  to  withhold  the 
power  from  the  mayor  then  in  office  and  to  confer  it  upon  the  mayor  so 
to  be  elected. 

It  is  to  be  interpreted,  therefore.  In  connection  with  the  prpyision  of  the 
Consolidation  Act  of  1882  (§  81,  chap.  410,  Laws  of  1882),  which  provides 
that  the  mayor's  term  of  office  shall  commence  at  noon  on  the  first  day 
of  January  next  after  his  election;  and  in  providing  that  it  should  take 
effect  on  that  day,  it  was  intended  by  the  legislature  that  it  should,  and 
it  did  go  into  operation  at  12  o'clock,  noon,  the  time  when  the  new  mayor 
went  into  office. 

Where,  therefore,  on  the  1st  day  of  January,  1885,  before  12  o'clock,  noon, 
the  president  of  the  board  of  aldermen  appointed  the  relator  corporation 
counsel,  claiming  that  the  term  of  the  old  mayor,  by  the  city  charter  of 
1878,  expired  at  midnight  December  81,  1884,  and  so  there  was  a  vacancy 
in  the  office  from  that  time  until  12  o'clock,  noon  of  January  1st,  when 
the  term  of  the  new  mayor  commenced;  and  that 'during  the  interim  he 
was  authorized  by  the  Consolidation  Act  (§  82)  to  act  as  mayor,  and  could 
exercise  the  power  of  appointment  conferred  by  the  said  act  of  1884. 
JSeld^  that  the  claim  was  untenable  and  the  appointment  invalid;  and  that 
defendant  who  was  appointed  by  the  new  mayor  after  the  beginning  of 
his  term  was  entitled  to  the  office. 

(Argued  March  20,  1885  ;  decided  April  14, 188?.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28,  1885,  which  directed  judgment  in  favor  of 
defendant,  rendered  upon  a  case  submitted  under  section  1279 
of  the  Code  of  Civil  Procedure. 

The  material  facts  are- stated -in  the  opinion. 

David  Dudley  Fidd^  Robert  Sewell^  Aaron  J.  Vanderpod, 
Oeorge  Bliss  and  George  H.  Forster  for  appellant.  The  office 
of  Mr.  Edson  was  an  elective  office,  and  could  not  be  extended 
by  legislative  act.  {People^  ex  rd.  v.  Bully  46  N.  Y.  67 ; 
Lo7ig  V.  Mayor y  81  id.  485  ;  Cheen  v.  Whitlocky  92  id.  191.) 
Mayor  Grace's  term  could  possibly  be  extended  forward  or 
backward  so  as  to  be  held  to  commence  before  noon  of  January 
1,  1885.  (Long  v.  Mayor^  etc.,  81  N.  T.  425  ;  Olmstead  v. 
Denisy  77  id.  387;  Supervisors^  etc.y  v.  People^  7  Hill,  511 ; 
Sedg.  on  Stat.  &  Const.  Law,  382 ;    Wappds  Go.  v.  BighaiUy 
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10  Iowa,  39 ;  People  v.  BameU,  100  III.  333 ;  People  v.  Bren- 
nofiy  3  Cal.  477.)  It  is  only  in  cases  where  the  meaning  of 
statutes  is  doubtful  that  the  courts  are  authorized  to  indulge  in 
conjectures  as  to  the  intention  of  the  legislature,  or  to  look  to 
consequences  in  the  construction  of  the  law ;  when  the  mean- 
ing is  plain  and  unambiguous,  the  act  must  be  carried  into  effect 
according  to  its  language,  or  the  courts  would  b^  assuming  leg- 
islative authority.  ( Woodruff  v.  Meoh.  Bk.^  25  Wend.  673  ; 
Bowen  v.  Newell^  8  N.  Y.  190  ;  Higgina  v.  Moore^  34  id.  417 ; 
Eaaton  v.  Pickersgill^  65  id.  310 ;  Follows  v.  Mayor^  etc.y  17 
Hun,  249 ;  ScoU  v.  Beidj  10  Pet.  524 ;  D  warris  on  Statutes,  note 
3,  ed.  of  1875.)  It  is  contrary  to  the  doctrine  of  the  common 
law  for  a  public  officer  to  hold  over  beyond  his  specified  term. 
{People  V.  Tieman,  30  Barb.  193 ;  TuUy  v.  Slate,  1  Carter 
[Ind.],  500.)  The  case  of  the  mayor  of  New  York  is  in  the 
same  category  as  that  of  any  other  elective  officer.  Respect- 
ing other  officers,  the  Court  of  Appeals  has  held  that  their 
terms  cannot  be  extended,  either  by  implication  or  by  a  direct 
legidative  act.  {People,  ex  reL  HiU,  v.  Wood,  46  N.  Y.  57; 
People  v.  McHenryj  52  id.  574 ;  People  v.  Crooks,  53  id.  648 ; 
People  V.  Wood,  91  id.  C16  ;  Woodruff  v.  Brooks,  25  Wend. 
673 ;  Bowen  v.  NewhaU,  8  N.  Y.  190 ;  Biggins  v.  Moore,  34 
id.  417;  Fellows  v.  Mayor,  etc.,  17  Hun,  249.)  A  public  offi- 
cer cannot  be  deprived  by  mere  implication  of  the  powers  con- 
ferred upon  him  for  public  purposes  by  a  clear  provision  of 
laV.  {Andrews  v.  Van  Tassell,  53  N.  Y.  631  ;  Drake  v. 
OUmore,  52  id.  389.)  Mr.  Kirk,  when  he  acted  as  mayor,  and 
appointed  the  relator  to  the  office  of  corporation  counsel,  was  a 
de  facto  officer,  as  well  as  de  jure,  and  the  acts  of  a  de  facto 
officer  are  good  as  to  third  persons  and  strangers ;  and  the  ap- 
pointee of  a  ^  facto  mayor  is  a  third  person  within  the  rule. 
{People,  ex  rel.  Stiners,  v.  Anthony,  6  Hun,  142;  Mayor  v. 
Flagg,  6  Abb.  Pr.  296,  302.)  It  is  not  necessary  that  a  law 
amending  a  municipal  charter  should  specify  that  it  is  an 
amendment  to  a  charter,  or  to  a  particular  part  of  it ;  it  is  suf- 
ficient if  it  so  operates,  if  its  provisions  affect  the  corporation 
in  its  government.    {People,  ex  rd.  v.  Briggs,  50  N.  Y.  553.) 
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There  was  the  vacancy  in  the  office  of  mayor,  the  filling  of 
which,  by  the  president  of  the  board  of  aldermen,  was  provided 
for  by  law.  {State  v.  AUeriy  21  Ind.  516.)  No  vacancy  can 
be  said  to  exist  in  an  office  once  filled  till  the  term  of  service 
expires,  or  till  the  death,  removal  or  resignation  of  the  person 
appointed.  {Johnson  v.  Wilson^  9  Am.  Dec.  50.)  It  was  con- 
trary to  the  common  law  for  a  public  officer  to  hold  over  be- 
yond his  term.  {People^  ex  rd.  v.  Tiernan^  30  Barb.  193.) 
Mr.  Edson's  term  was  not,  neither  could  it  be,  extended  to  noon, 
January  1, 1S86.  {People^  ex  rd,  v.  Biill^  46  X.  Y.  57;  Long 
V.  Mayor,  81  id.  485  ;  Green  v.  WhiUock,  92  id.  191.)  After 
the  expiration  of  his  term  of  office,  to-wit,  after  the  beginning 
of  the  Ist  day  of  January,  1885,  Mr.  Edson  was  neither  de 
facto  nor  de  jure  an  incumbent  of  the  office.  {Long\,  Mayor^ 
etc.,  81  N.  Y.  435  ;  Olmstead  v.  Denio,  77  id.  378.)  A  pub- 
lic officer  cannot  be  deprived,  by  mere  implication,  of  the  powers 
conferred  upon  him  for  public  purposes  by  a  clear  provision  of 
the  law.  {Andrews  v.  Van  Tassell,  53  N.  Y.  631  ;  Drake  v. 
Gilmore,  52  id.  389 ;  People  v.  Metskice,  47  Cal.  524.)  Mr. 
Kirk  was  mayor  de  facto  and  dejure,  {People^  ex  reL  v.  An- 
tkony,  6  Hun,  142 ;  Mayor  v.  Flagg,  6  Abb.  Pr.  296 ;  State 
V.  Leary^  4  Cent.  L.  J.  15'5.)  An  office  may  l)e  vacated  by 
abandonment,  or  resigned  by  parol,  and  the  existence  of  a 
vacancy  in  eitlier  case  will  depend  upon  all  the  facts  and  cir- 
cumstances attending  the  same.     {State  v.  Allen,  21  Ind.  516.) 

• 

James  C  Garter^  CharUs  F,  Southmayd  and  Tlwmas  Alli- 
son for  respondent.  In  determining  the  various  questions 
arising  in  this  case,  the  court  is  not  tied  down  to  any  mere 
verbal  or  literal  interpretation  of  the  several  statutes  on  which 
such  questions  depend.  The  intention  of  the  legislature  must 
bo  sought  for,  and  these  statutes  must,  if  possible,  be  so  con- 
strued as  to  carry  out  such  intent.  {People,  ex  rel.  v.  Corners, 
etc.,  95  N.  Y.  554 ;  Barch  v.  Newbury^  10  id.  339  ;  Oswego 
S.  F.  V.  DoUoway,  21  id.  419 ;  PeopU  v.  N.  Y.  U.  R.  R.  Co., 
13  id.  78 ;  Donaldson  v.  Wood,  22  Wend.  395 ;  Edwards  v. 
Elbert,  12  Johns.  466;  Main  v.  Prosser,  1  Johns.  Cas.  131; 
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AUwary  v.  Gurrou%  Doug.^  3  Bing.  193.)  The  legislature 
intended  that  the  power  conferred  by  the  act  of  1884  (Chap. 
410)  shoald  not  be  exercised  by  the  officers  in  office  when  it 
was  passed,  but  should  be  exercised  only  by  the  officers  to  be 
elected  at  the  elections  in  November,  1384,  and  thereafter,  by 
the  whole  body  of  the  electors,  with  a  view  to  the  exercise  by 
them  of  the  powers  conferred  by  this  act.  {Burch  v.  New- 
bury, 10  N.  T.  389 ;  Elrnendorf  v.  Mayor,  etc.,  26  Wend. 
693.)  Mr.  Kirk  was  not  pi'esident  of  the  board  of  aldermen 
between  midnight  of  December  31, 1884,  and  noon  of  January 
1,  1885.  (1  K.  S.  [Edm.  ed.]  107,  §  3 ;  Laws  of  1884,  chap. 
74 ;  Laws  of  1880,  chap.  4.)  There  was  no  vacancy  in  the 
office  of  mayor  of  the  city  of  New  York  within  the  meaning 
of  section  32  of  said  Consolidation  Act.  (Chap.  410,  Laws  of 
1882 ;  Tappan  v.  Gray,  9  Paige,  507 ;  People  v.  Van  Horns, 
IS  Wend.  615 ;  Elrnendorf  v.  Mayor,  25  id.  693 ;  People  v. 
Ferris,  16  Hun,  219;  Const.  1777,  §23;  Const.  Amendments, 
1801,  §  5;  Const.  21,  art.  4,  §  10 ;  Laws  of  1824,  380  chap. 
328;  1  E.  S.,  chap.  6,  tit.  5,  %  12  [Edm.  ed.],  106;  1  R.  S. 
chap.  5,  tit.  6,  art.  1,  §  9  [Edm.  ed.],  107.)  As  the  existing 
statutes  provided  that  the  mayor  should  hold  over  until  his 
successor  entered  upon  the  duties  of  his  office,  there  was  no 
vacancy  to  be  filled  while  he  so  held  over.  {Tappan  v.  Gray, 
9  Paige,  507;  PeopU  v.  Van  Home,  18  Wend.  516 ;  PeU  v. 
UUmer,  21  Barb.  600 ;  People  v.  Woodrvff,  33  N.  T.  365  ; 
People  V.  Crissey,  91  id.  634;  Peoph,  ex  rel.  Furman,  v. 
Clute,  12  Abb.  Pr.  [N.  S.]  399 ;  Elrnendorf  \.  Mayor,  etc.,  25 
Wend.  693.)  The  legislature  had  power  to  provide  otherwise 
than  by  election  a  person  to  temporarily  perform  the  duties  of 
an  office  which  is  elective  by  the  Constitution,  in  cases  where 
the  machinery  of  election  failed  to  furnish  such  person.  No 
constitutional  authority  so  to  do  is  necessary.  {People  v.  Snede- 
leer,  14  N.  Y.  62;  People  v.  Fisher,  24 Vend.  215;  People 
V.  Ball,  46  N.  T.67;  People  v.  Batchellor,  22  id.  128;  Peo- 
ple v.  Woodruff,  32  id.  355.)  There  is  a  distinction  between 
a  "vacancy*'  and  an  ''expired  term."  {People  v,  Gardner, 
54  N.  Y.  316.)     The  rule  that  a  de  facto  officer's  acts  are  valid 
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as  to  strangers  and  third  persons  has  no  application  to  the  ques- 
tion of  the  right  or  title  of  his  appointee  to  the  office  to  which 
he  has  been  appointed.  The  appointee  is  not  a  stranger  or 
third  person  within  the  rule  mentioned.  {People^  ex  reli  v. 
Anthony^  6  Hun,  14:2 ;  Mayor  v.  Flagg^  6  Abb.  Pr.  296.) 

Miller,  J.  This  case  arises  upon  an  appeal  from  a  judg- 
ment rendered  in  favor  of  the  defendant,  upon  the  submission 
of  a  controversy,  which  involves  the  title  to  the  office  of  cor- 
poration counsel  of  the  city  of  New  York. 

The  defendant  held  the  office  by  virtue  of  an  appointment 
made  by  Mayor  Edson,  on  the  31st  of  May,  1884,  to  till  a 
vacancy,  which  was  confirmed  by  the  board  of  aldermen. 
Said  appointment  terminated  on  the  10th  of  December,  1884, 
and  defendant  held  over  in  accordance  with  the  statute,  which 
provided  that  he  should  continue  to  discharge  the  duties  of  his 
office  until  his  successor  was  appointed  and  had  qualified.  On 
the  1st  of  January,  1885,  the  relator  was  appointed  corporar 
tion  counsel,  by  one  William  P.  Kirk,  who  claimed  to  be  the 
president  of  the  board  of  aldermen,  and  as  such  assumed  to 
act  as  mayor  of  New  York,  between  the  hours  of  12  o'clock, 
midnight,  of  December  31, 1884,  and  12  o'clock,  noon,  of  Janu- 
ary 1,  1886..  On  the  14th  of  January,  1885,  William  K. 
Graxje,  the  then  mayor  of  said  city,  re-appointed  the  defendant 
to  the  office  he  then  claimed  to  fill. 

The  right  of  the  relator  to  the  office  in  question  is  based 
upon  tlie  ground  that  the  term  of  Mayor  Edson,  by  the  char- 
ter of  1873,  expired  on  the  Slst  of  December,  1884,  at  mid- 
night, and  that  by  the  Consolidation  Act,  so  called  (Cfiap.  410, 
Laws  of  1SS2),  the  term  of  Mayor  Grace  did  not  commence 
until  12  o'clock,  noon,  of  January  1,  1885,  and  therefore  there 
was  a  vacancy  in  the  office  of  mayor  for  twelve  hours  inter- 
vening, and  that  thereby  William  P.  Kirk  had  the  power,  as 
mayor,  to  appoint  the  relator  counsel  to  the  corporation  with- 
out the  consent  of  the  board  of  aldermen; 

Tlie  defendant,  on  the  contrary,  insists  that  no  such  vacancy 
existed ;  that  Kirk  had  no  authority,  as  mayor,  to  make  the 
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appointment,  and  that  it  legally  devolved  npon  the  incoming 
mayor,  Mr.  Grace,  who  was  vested  with  full  power  for  that 
purpose.  The  defendant  also  insists  that  if,  by  any  construc- 
tion of  the  statutes,  it  should  be  held  that  there  was  a  vacancy 
in  the  office  of  mayor,  and  any  appointment  should  have  been 
made  during  the  interval  stated,  it  devolved  upon  one  Adolph 
L.  Sanger,  who,  at  the  election  in  November,  had  been  chosen 
to  the  office  of  president  of  the  hoard  of  aldermen,  under 
chapter  74  of  the  Laws  of  1884,  and  had  qualified  by  taking  the 
oath  of  office,  etc.,  and  who  claimed  that  his  term  began  Janu- 
ary 1,  1885,  thus  superseding  the  rights  of  Kirk  as  president 
of  the  board  of  aldermen,  and  that  he  was  clothed  with  all 
the  powers  and  authority  of  mayor  during  the  twelve  hours 
named,  provided  any  vacancy  existed  in  that  office. 

The  questions  presented  involve  the  consideration  of  the 
statutes  already  referred  to,  as  well  as  various  others  which 
have  a  bearing  upon  the  effect  to  be  given  to  those  cited. 

In  the  interpretation  of  statutes,  the  great  principle  which 
is  to  control  is  the  intention  of  the  legislature  in  passing  the 
same,  which  intention  is  to  be  ascertained  from  the  cause  or 
necessity  of  making  the  statute  as  well  as  other  circumstances. 
A  strict  and  literal  interpretation  is  not  always  to  be  adhered 
to,  and  where  the  case  is  brought  within  the  intention  of  the 
makers  of  the  statute,  it  is  within  the  statute,  although  by  a 
technical  interpretation  it  is  not  within  its  letter.  It  is  the 
spirit  and  purpose  of  a  statute  which  are  to  be  regarded  in  its 
interpretation;  and  if  these  find  fair  expression  in  the  stat- 
ute, it  should  be  so  construed  as  to  carry  out  the  legislative 
intent,  even  although  such  construction  is  contrary  to  the 
literal  meaning  of  some  provisions  of  the  statute.  A  reason- 
able construction  should  be  adopted  in  all  cases  where  there  is 
a  doubt  or  uncertainty  in  regard  to  the  intention  of  the  law- 
makers. These  general  rules  are  upheld  by  numerous  authori- 
ties. {People ^ex  rd.  23rf  Street  li.  R.  Co.  v.  Oommiesiojie^'a  of 
Taxes,  95  N.  T.  558  ;  Buroh  v.  Newbury,  10  id.  889  ;  O^ego 
Stanrch  Factory  v.  DoUoway,  21  id.  461 ;  People  v.  N.  Y.  0. 
R.R.  Cb.,13  id.  78 ;  Donaldson  v.  Wood,22  Wend.  397;  Water- 
SiCKELs  —  Vol.  LIV.  7 
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vliet  T.  Co.  V.  McKean,  6  Hill,  619;  3  Bingham,  193; 
Com/monwealih  v.  KimhaU^  24  Pick.  370.)  While  the  rules 
stated  are  specially  applicable  in  considering  the  phraseology 
of  statutes,  they  may  also  be  properly  invoked  where  several 
statutes  are  passed  relating  to  the  same  general  subject.  In 
Commonwealth  v.  KirnhaU  (auprd)^  it  is  said  by  Shaw,  0.  J., 
that  "  where  any  particular  construction  would  lead  to  an  ab- 
surd consequence,  it  will  be  presumed  that  some  exception  or 
qualification  was  intended  by  the  legislature  to  avoid  such  con- 
clusion." Where  it  is  apparent  that  a  strict  construction  of  a 
statute  would  defeat  the  main  purpose  and  object,  not  only  of 
the  statute,  but  of  other  legislative  enactments  which  relate  to 
the  same  subject,  and  which  have  been  enacted  in  pursuance 
of  and  according  to  a  general  purpose  of  accompli3hing  a  par- 
ticular result,  such  interpretation  should  not  be  uplield,  as  it 
would  be  absurd  to  say  that  the  law-makers  designed  to  secure 
a  result  which  would  be  antagonistic,  to  their  plain  and  clear 
intention. 

The  general  rules  to  which  we  have  referred  must  be  borne 
in  mind  in  the  consideration  of  the  question  presented,  and 
having  these  in  view  we  are  brought  to  the  conclusion,  after  a 
careful  examination  of  the  statutes  relied  upon  to  sustain  the 
authority  of  William  P.  Kirk,  that  no  power  was  vested  in 
him  to  make  the  appointment  of  corporation  counsel  at  the 
time  named. 

By  the  Consolidation  Act  (Laws  of  1882,  chap.  410,  §  106), 
the  power  to  appoint  the  corporation  counsel  was  vested  in 
the  mayor  subject  to  the  consent  of  the  board  of  aldermen. 
This  provision  was  in  force  until  chapter  43  of  the  Laws  of 
1884,  passed  March  17  of  that  year,  went  into  eflEect.  The 
act  of  1884  is  entitled  "  An  act  to  centre  responsibility  in  the 
municipal  government  of  the  city  of  New  York,"  and  pro- 
vides as  follows:  "Section  1.  All  appointments  to  office  in 
the  city  of  New  York,  now  made  by  the  mayor  and  confirmed 
by  the  board  of  aldermen,  shall  hereafter  be  made  by  the 
mayor  without  such  confirmation.  §  2.  This  act  shall  take 
effect  January  1,  1885." 
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It  will  be  Been  that  this  act  was  to  take  effect  on  the  1st 
of  January,  1885,  some  ton  months  after  its  passage.  It  is, 
therefore,  a  fair  and  legitimate  presumption  that  the  mem- 
bers of  the  legislature  knew  that  an  election  would  be  held  in 
November  following  the  passage  of  the  act,  at  which  a  mayor 
would  be  elected,  who,  in  accordance  with  the  provisions  of 
section  31  of  the  Consolidation  Act  of  18S2,  would  take  office 
on  the  1st  day  of  January,  1885,  at  12  o'clock,  noon,  and  that, 
by  section  29  of  the  same  act,  the  board  of  aldermen  then  ex- 
isting would  continue  in  office  until  the  first  Monday,  the 
4th  of  January,  1885,  at  noon.  And  even  if  it  may  be 
assumed  that  Mr.  Kirk  remained  president  of  the  board  until 
the  firat  Monday  of  January,  1885,  at  noon,  and  that  Mr.  San- 
ger, who  was  elected  president  of  the  board  of  aldermen  in 
the 'fall  of  1884,  did  not  take  office  until  that  time,  it  is  fairly 
to  be  presumed  that  these  facts  must  have  been  known  to  the 
legislature.  So,  also,  if  it  be  assumed  as  a  fact  tliat  a  vacancy 
in  the  office  of  mayor  did  exist,  during  the  twelve  hours  re- 
ferred to,  within  the  meaning  of  section  32  of  the  Consolida- 
tion Act,  and  that  thereby  Mr.  Kirk  succeeded  to  the  rights 
and  authority  of  the  mayor  during  that  period  of  time,  the 
legislature  must  be  regarded  as  having  knowledge  that  these 
things  would  occur. 

It  must  also  be  considered  that  the  members  of  the  legisla- 
ture understood  that  the  act  of  1884  was  designed  and  passed, 
having  in  view  the  public  interest  and  with  the  intention  of 
depriving  the  board  of  aldermen  of  an^  authority  whatever  in 
the  appointing  of  heads  of  departments. 

Under  these  circumstances,  and  in  consideration  of  the  fact 
that  the  legislature  deferred  the  time  for  the  taking  effect  of 
chapter  43  of  the  Laws  of  1884,  which  conferred  upon  the 
mayor  the  absolute  power  of  appointment  without  the  consent 
of  the  board  of  aldermen,  until  the  1st  of  Januarv,  1885,  it 
is  a  fair  and  reasonable  conclusion  that  it  was  intended  by  the 
law-makers  that  the  power  conferred  by  the  act  in  question 
should  not  be  exercised  bv  those  in  office  at  the  time  when  it 
was  enacted,  but  should  be  vested  in  the  mayor  who  should 
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be  chosen  at  the  next  election.  The  object  of  the  legislature 
in  depriving  the  mayor  then  in  oflSce  of  the  power  alone  to 
make  appointments  without  the  consent  of  the  board  of  alder- 
men for  a  period  of  ten  months,  evidently  was  to  vest  such 
power  in  the  mayor  who  was  elected  to  succeed  him. 

It  is  very  manifest,  from  an  examination  of  the  various  stat- 
utes bearing  upon  the  question  considered,  that  it  was  never 
designed  by  the  legislature,  while  depriving  the  existing  mayor 
of  the  power  to  appoint  for  ten  months,  and  making  provis- 
ions which  conferred  upon  the  incoming  mayor  full  authority 
to  make  appointments  without  the  consent  of  the  board  of 
aldermen,  to  leave  a  period  of  time,  consisting  of  a  few  hours 
between  the  close  of  the  term  for  which  the  mavor  in  office 
was  elected  and  the  time  when  his  successor  should  commence 
to  serve,  during  which  the  president  of  the  board  of  aldermen 
should  be  vested  with  the  power  of  making  appointments  with- 
out the  consent  of  those  over  whom  he  presided,  and  that  he 
should  have  the  same  authority  as  the  incoming  mayor  to  make 
appointments  of  his  own  volition  and  without  regard  to  the 
restraint  previously  existing  against  any  such  right.  In  other 
words,  that  at  or  near  the  close  of  his  term  his  powers  should 
be  enlarged  and  his  jurisdiction  extended  so  as  to  enable  him 
to  make  appointments  without  any  restraint  whatever.  Such 
an  interpretation  can  only  be  maintained  by  an  entire  disregard 
of  the  intention  of  the  legislature,  and  by  a  narrow  and  re- 
stricted construction  of  the  laws  relating  to  the  subject.  The 
effect  of  it  would  be  to  enact  laws  which  would  establish  a 
particular  policy  for  the  local  government  of  the  city  of  New 
York,  for  a  period  of  twelve  hours,  in  entire  conflict  with  pre- 
vious laws  as  well  as  the  policy  inaugurated  by  the  act  of  1884. 
Another  consequence  would  follow  such  a  construction,  and 
that  is  that  the  intention  of  the  legislature  was  to  with- 
hold from  the  mayor  then  in  office,  elected  by  the  }^eople  at 
large,  the  power  of  appointment  expressly  conferred  by  reason 
of  the  provisions  in  the  act  of  1884,  deferring  its  operation  for  a 
period  of  ten  months,  and  then  it  would  allow  its  exercise  by 
tiie  president  of  the  hoard  of  aldermen,  who  was  not  elected 
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BQch  president  by  the  people  bnt  by  his  fellow  aldermen,  who, 
like  himself,  were  all  elected,  not  by  the  people  at  large,  but 
by  those  residing  in  their  respective  limited  districts.  Such 
imputations  upon  the  legislature  are  not  to  be  indulged  and 
do  not  rest  upon  any  reasonable  ground. 

In  the  consideration  of  the  question  discussed,  it  should  not 
be  overlooked  that  the  same  legislative  body,  on  the  29th  of 
March,  1884,  passed  an  act  entitled  ^'  An  act  relating  to  the 
board  of  aldermen  of  the  city  of  New  York,"  which  provided 
that  ^^  At  the  next  general  election  to  be  held  in  the  city  of 
New  York,  and  annually  thereafter,  there  shall  be  elected  an 
additional  aldei*man  for  said  city,  who  shall  be  known  as  the 
president  of  the  board  of  aldermen,  and  who  shall  possess  all 
the  rights,  privileges  and  powers  and  perform  the  duties  now 
conferred  or  imposed  upon  the  president  of  said  board."  This 
act  was  to  take  effect  immediately.  The  evident  object  and 
purpose  of  this  act  was  to  provide  that  an  officer  should  be 
elected  by  tlie  body  of  the  people  who  would  take  the  place 
of  the  president  who,  under  the  previous  provisions  of  law,  had 
been  elected  by  the  board  of  aldermen  itself.  This  act  iri  con- 
nection with  chapter  43  of  the  Laws  of  1884,  indicates  a  clear 
intention  on  the  part  of  the  legislature  that  the  power  and  re- 
sponsibility of  appointing  the  heads  of  departments  in  the 
city  of  New  York,  should  be  concentrated  in  a  public  officLil 
elected  by  the  people  at  large  and  not  by  those  who  held 
office  at  the  time  when  the  act  was  passed.  The  two  acts  last 
named  are  in  pari  materia^  and  should  be  construed  and  read 
together  as  constituting  a  part  of  an  entire  system  or  scheme 
intended  to  change  the  appointing  power  and  place  it  in  dif- 
ferent hands  and  to  impose  upon  a  single  individual,  the  first 
executive  officer  of  the  city,  the  duty  of  selecting  a  certain 
class  of  its  public  servants.  A  cliange  was  to  be  made,  a  new 
system  inaugurated  which  would  remedy  the  evils  supposed  to 
exist  and  the  embarrassments  which  attended  the  exercise  of 
the  power  of  appointment  under  the  law  as  it  had  previously 
been  in  force.  These  two  acts  must  also  be  interpreted  in  con- 
nection with  section  31  of  the  Consolidation  Act  of  1882,  which 
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provides  that  the  mayor's  term  of  office  shall  commence  at  noon 
on  the  first  of  January  next  after  his  election.  Taking  all 
these  acts  together  and  having  in  view  the  intention  of  the 
legislature  and  the  object  to  be  attained,  it  is  apparent  that 
they  were  intended  to  go  into  effect  at  one  and  the  same  time. 
Anv  other  construction  would  render  the  two  acts  of  1884 
cited,  fruitless  and  of  no  avail  for  the  time  being,  and  incor- 
porate into  the  new  system  which  was  adopted  an  anomalous 
and  most  extraordinary  power  which  never  was  intended  and 
which  could  answer  no  good  end  or  proper  purpose,  but  only 
tend  to  defeat  the  contemplated  object  in  view. 

•  Considering  the  language  employed  in  chapter  43  of  the 
Laws  of  1884,  and  the  circumstances  under  which  it  was  en- 
acted and  tlie  other  statutes  which  relate  to  the  subject,  the 
conclusion  seems  very  clear  that  the  legislative  intention  was 
that  the  provisions  contained  in  chapter  43,  supra^  in  i-eferenco 
to  the  power  to  make  appointments,  should  take  effect  the 
very  moment  the  new  mayor  commenced  his  term  of  office 
and  not  before.  The  legislature,  in  providing  that  it  should 
take  effect  on  that  day,  intended  to  say  that  it  should  go  into 
operation  at  twelve  o'clock  noon,  at  the  same  time  the  new 
mayor  went  into  office. 

In  the  case  of  People^  ex  rel.  McCann^  v.  Kilhoum  (68  N. 
Y.  479),  the  charter  of  the  city  of  Albany  provided  that  the 
mayor,  with  the  consent  and  approval  of  the  common  council, 
"  shall  biennially  appoint  "  certain  officers  named,  "  who  shall 
continue  in  office  until  their  successors  have  been  appointed  and 
duly  qualified,"  and  it  was  held  that  this  related  to  the  time 
when  the  appointment  should  bo  made,  and  was  not  intended 
to  fix  the  term  of  office  of  the  appointees  without  regard  to  the 
time  of  appointment ;  that  where  a  street  commissioner  was 
appointed  just  prior  to  the  expiration  of  the  term  of  office  of 
the  then  mayor,  and  a  new  appointment  was  made  by  his  suc- 
cessor, that  the  latter  appointee  was  entitled  to  the  office. 

The  case  was  disposed  of  upon  the  ground  that  the  inten- 
tion of  the  legislature  was,  as  indicated  by  the  charter,  that  the 
municipal  government   should  be  under  the  control  of  the 
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officers  who  are  required  to  bo  elected  for  a  period  of  two  years, 
and  under  said  provision  it  is  the  duty  of  each  newly  elected 
mayor,  immediately  upon  his  accession  to  the  office,  to  make 
the  appointments  designated,  without  regard  to  the  question 
whether  the  then  incumbents  have  served  for  more  or  less  than 
two  years.  This  conclusion  was  arrived  at  in  view  of  the 
general  policy  of  the  act  and  the  intention  of  the  legislature, 
and  the  case  has  a  direct  bearing  upon  the  question  under  con- 
sideration. It  is  said  in  the  opinion  that  "  the  intention  of  the 
legislature  and  the  general  purpose  of  an  act  cannot  be  set  aside 
by  a  single  amendment  of  the  law,  even  although  its  meaning 
is  not  entirely  clear,  and  in  the  interpretation  of  statutes  we 
must  consider  the  main  object  in  view,  as  well  as  the  general 
scope  of  their  leading  provisions.  It  would  not  bo  in  accor- 
dance with 'general  and  well-settled  principles  established  by 
law  to  hold  that  ev«n  if  by  inadvertence,  carelessness  or 
otherwise  an  amendment  has  been  made  to  a  statute  which  may 
in  a  single  instance,  interfere  with  the  enforcement  of  the  pur- 
pose indicated  in  other  provisions  of  an  act  of  the  legislature, 
the  whole  fabric,  for  that  reason,  must  fall  and  fail  to  answer 
the  ends  designed,  and  that  such  amendment  must  control." 
These  remarks  are  specially  applicable  to  the  facts  presented 
in  the  record  befoi'e  us  and  are  directly  in  point. 

Under  the  circumstances  presented  Kirk  had  no  power  to 
appoint  the  corporation  counsel,  and  the  attempted  appoint- 
ment made  by  him  was  of  no  avail.  This  interpretation  is  in 
harmony  with  the  object  to  be  attained,  while  a  diflferent  one 
would  lead  to  perplexity,  uncertainty  and  confusion.  It  follows 
that  the  defendant  was  lawfully  appointed  by  Mayor  Grace,  and 
is  entitled  to  hold  the  office. 

The  conclusion  at  which  wo  have  arrived  renders  it  unnec- 
essary to  determine  whether  there  was  any  vacancy  in  the  office 
of  mayor  between  the  hours  of  twelve  o'clock,  midnight  of 
the  Slst  of  December,  1884,  and  twelve  o'clock,  noon,  of  the 
Ist  of  January,  1885,  as  well  as  the  other  questions  which  were 
raised  and  presented  upon  the  argument  of  this  appeal. 
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The  judgment  of  the  General  Term,  affirming  the  judgment 
of  the  trial  ooart,  ghould  bo  affirmed. 
All  concur. 
Judgment  affirmed. 
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RoBEBT  R.  Westover,  as  Executor,  etc.,  Respondent,  v.  The 
-^TNA  Life  Insurance  Company,  Appellant. 

Under  the  provisionB  of  the  Code  of  Civil  Procedare  (§§  834,  830),  prohibit- 
■  ing  a  physician  or  sargeon  from  disclosing  information  acquired  by  him 
while  attending  a  patient,  and  declaring  that  the  prohibition  shall  apply 
to  every  examination  of  a  person  as  a  witness  unless  expressly  waived 
by  the  patient,  any  party  to  an  action  can  object  to  evidence  coming 
within  the  prohibition,  and  the  objection  can  only  be  waived  by  the 
patient  himself. 

Upon  his  death,  therefore,  the  privilege  of  waiver  ceases  ;  his  executor  or 
administrator  may  not  exercise  it. 

It  seems  that  the  same  rule  applies  to  the  other  classes  of  privileged  communi- 
cations;  i.  «.,as  to  confessions  made  to  a  minister, or  communications  made 
by  a  client  to  his  attorney. 

In  an  action  upon  a  policy  of  life  insurance,  which  contained  a  clause  avoid- 
ing it  in  case  the  insured  committed  suicide  or  died  by  his  own  hand,  it 
appeared  that  the  insured  hanged  himself.  The  plaiutiS  claimed  that  he 
was  insane  at  the  time.  A  physician  who  attended  the  deceased  a  short 
time  before  his  death  was  asked  by  plaintiff  as  a  witness,  **  How  did  you 
find  him  ?  "  This  was  objected  to  by  defendant  aa  within  the  prohibition 
of  the  Code.     The  court  overruled  the  objection.     JIM,  error, 

(Argued  March  20,  1885;  decided  April  14,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
der made  January  23,  1884,  which  denied  a  motion  for  a  new 
trial  and  affirmed  a  judgment  entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

lioUin  Tracy  for  appellant.  The  evidence  of  Dr.  Briggs, 
as  a  witness  for  the  plaintiff,  should  have  been  excluded  as 
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privileged  under  section  833  of  the  Code  of  Civil  Procedure 
under  tlie  objection  of  the  defendant.  {Piersan  v.  People,  79 
N.  Y.424;  Edington  v.  Met,  L.lns.  Co.^  67  id.  195  ;  Staunton 
V.  Parker,  19  Hun,  59 ;  Parish  WUl  Case,  25  N.  Y.  9  ; 
Orattan  v.  Met.  L.  Ins.  Co.,  80  id.  297.) 

S.  E.  Payne  for  respondent.  The  plaintiff  is  the  personal 
representative  of  the  assured,  and  as  such  had  a  right  to  waive 
the  privilege  of  the  statute,  which  he  did  by  calling  as  a  witness 
the  physician  who  attended  him.  (Code,  §  836 ;  Stanton  v. 
Parker,  19  Kun,  55 ;  Edington  v.  MiU.  Life  Ins.  Co.,  67  JS".  Y. 
196  ;  Greenleaf,  §  243.) 

Eakl,  J.  This  action  was  commenced  upon  a  life  insurance 
policy  issued  to  the  plaintiff's  testator.  It  was  provided  in 
the  policy  that  it  should  be  void  if  the  insured  should  commit 
suicide  or  die  by  his  own  hand.  He  hanged  himself,  and  upon 
that  ground  the  action  was  mainly  defended.  The  plaintiff 
gave  evidence  tending  to  show  that  the  testator  hanged  himself 
while  insane,  and  the  question  was  submitted  to  the  jury  for 
their  determination  whether  the  hanging  was  the  voluntary, 
conscious,  willing  act  of  the  testator,  or  whether  ho  was  at  the 
time  so  insane  that  he  was  either  unconscious  of  the  act  which 
he  performed,  or  was  unable  to  understand  what  the  physical 
consequences  of  it  would  be;  and  upon  that  question  the  jury 
found  for  the  plaintiff.  In  the  couree  of  the  trial  the  plaintiff 
called  a  physician  who  had  known  the  insured  for  a  long  time, 
and  who  attended  liim  professionally  a  short  time  before  his 
death.  He  testified  that  he  visited  him  first  in  June,  1881, 
and  he  was  asked  this  question  :  "  State  how  you  found  him  ? " 
The  counsel  for  the  defendant  objected  to  the  question  on  the 
ground  that  *'the  evidence  was  incompetent  and  privileged 
under  section  834  of  the  Code  of  Civil  Procedure,  viz. :  the 
witness  being  a  practicing  physician,  and  the  evidence  being  a 
disclosure  of  information  acquired  by  him  in  attending  Gove 
in  a  professional  capacity,  and  necessary  to  enable  him  to  act 
in  that  capacity,  and  the  witness  should  not  be  allowed  to  tes- 
SiCKELS  —  Vol.  LIV.  8 
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tify  and  disclose  the  information  so  acquired.'*  The  court 
oveiTuled  the  objection,  and  the  witness  answered  at  length, 
giving  important  evidence  as  to  the  mental  and  physical  condi- 
tion at  that  time,  and  subsequently  of  the  insured.  The  claim 
of  the  learned  counsel  for  the  respondent  on  the  argument 
before  us  was  that  the  plaintiff,  as  the  personal  representative 
of  the  deceased,  could  waive  the  seal  which  the  statute  puts 
upon  such  evidence,  and  upon  that  ground  the  ruling  of  the 
trial  judge  was  sustained  by  the  General  Term. 

Section  833  of  the  Code  provides  that  "a  clergyman,  or 
other  minister  of  any  religion,  shall  not  be  allowed  to  disclose 
a  confession  made  to  him,  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  the 
religious  body  to  whicli  he  belongs."  Section  834  provides 
that  "  a  person,  duly  authorized  to  practice  physic  or  surgery, 
shall  not  be  allowed  to  disclose  any  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity." 
Section  835  provides  that  "  an  attorney  or  counselor  at  law  shall 
not  be  allowed  to  disclose  a  communication  made  by  his  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  his  pro- 
fessional employment;"  and  section  83G  provides  that  "the  last 
three  sections  apply  to  every  examination  of  a  person  as  a  wit- 
ness, unless  the  provisions  thereof  are  expressly  waived  by  the 
person  confessing,  the  patient  or  client."  It  is  thus  seen  that 
clergymen,  physicians  and  attorneys  are  not  only  absolutely 
prohibited  from  making  the  disclosures  mentioned,  but  that  by 
an  entirely  new  section  it  is  provided  that  the  seal  of  the  law 
placed  upon  such  disclosures  can  be  removed  only  by  the  express 
waiver  of  the  persons  mentioned.  Thus  there  does  not  seem 
to  bo  lefk  any  room  for  construction.  The  sections  are  absolute 
and  unqualiiied.  These  provisions  of  law  are  founded  upon 
public  policy,  and  in  all  cases  where  they  apply  the  seal  of  the 
law  must  forever  remain  until  it  is  removed  by  the  person  con- 
fessing, or  the  patient  or  the  client.  {Edington  v.  Mutual 
Life  Ins.  Co.^  67  N.  Y.  185;  Edington  v.  JEtna  Life  Ins. 
Co.y  77  id.  56i ;  Pierson  v.  People^  79  id.  424 ;  Grattcm  v. 
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Metropolitan  Life  Ins.  Co.^  80  id.  281.)  In  Greenleaf  on 
Evidence,  section  243,  speaking  of  communications  made  to  an 
attorney,  the  learned  author  says :  "  The  protection  given  by 
the  law  to  such  communications  does  not  cease  with  the  termi- 
nation, of  the  suit,  or  other  litigation  or  business  in  which  they 
were  made ;  nor  is  it  affected  by  the  party  ceasing  to  employ 
the  attorney  and  retaining  another  ;  nor  by  any  other  change 
of  relations  between  them;  nor  by  the  death  of  the  client. 
The  seal  of  the  law  once  fixed  upon  them  remains  forever,  un- 
less removed  by  the  party  himself,  in  whose  favor  it  was  there 
placed.  It  is  not  removed  without  the  client's  consent,  even 
though  the  interests  of  criminal  justice  may  seem  to  require 
the  production  of  the  evidence."  In  Wharton  on  Evidence, 
section  684,  it  is  said  that  the  privilege  of  the  client  may  be 
waived  by  him,  but  that  "the  evidence  of  the  waiver  must  be 
distinct  and  unequivocal."  In  Pierson  v.  People  it  was  said  : 
"  The  plain  purpose  of  this  statute  was  to  enable  a  patient  to 
make  known  his  condition  to  his  physician  without  the  dan- 
ger of  any  disclosure  by  him  which  would  annoy  the  feelings, 
damage  the  character,  or  impair  the  standing  of  the  patient 
while  living,  or  disgrace  his  memory  when  dead."  In  Grattcm 
V.  Metropolitan  Life  Ins.  Co,^  Danfokth,  J.,  said :  "  The  case 
before  us  is  not  one  where  the  witness  was  called  in  for  the 
first  time  after  the  death  of  the  patient,  but  one  where  the  lips 
of  the  physician  were  sealed  during  the  life  of  the  patient,  and 
where,  although  by  death  ho  loses  the  patient,  his  lips  must 
remain  closed.  It  was  held  under  the  old  law  that  the  seal 
must  remain  until  removed  by  the  patient ;  and  it  is  now  so 
provided  by  statute." 

The  purpose  of  the  laws  would  be  thwarted,  and  the  policy 
intended  to  be  promoted  thereby  would  be  defeated,  if  death 
removed  the  seal  of  secrecy  from  the  communications  and  dis- 
closures which  a  patient  should  make  to  his  physician,  or  a 
client  to  his  attorney,  or  a  penitent  to  his  priest.  Whenever 
the  evidence  comes  within  the  purview  of  the  statutes,  it  is 
absolutely  prohibited,  and  may  be  objected  to  by  any  one  un- 
less it  be  waived  by  the  person  for  whose  benefit  and  protec- 
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tioii  the  statntea  were  enacted.  After  one  lias  gone  to  his 
grave  the  living  are  not  permitted  to  impair  his  fame  and  dis- 
grace his  memory  hy  dragging  to  the  light  communications 
and  disclosures  made  under  the  seal  of  the  statutes.  An  exec- 
utor or  administrator  does  not  represent  the  deceased  for  the 
purpose  of  making  such  a  waiver.  He  represents  him  simply 
in  reference  to  rights  of  property,  and  not  in  reference  to 
those  rights  which  pertain  to  the  person  and  character  of  the 
testator.  If  one  representing  the  property  of  a  patient  can 
waive  the  seal  of  the  statute  because  he  represents  the  property, 
then  the  right  to  make  the  waiver  would  exist  as  well  before 
death  as  after,  and  a  general  assignee  of  a  patient  for  the  pur- 
pose of  protecting  the  assigned  estate  could  make  the  waiver ; 
and  yet  it  has  been  held  that  an  assignee  in  bankruptcy  is  not 
empowered  to  consent  that  the  professional  communications  of 
his  assignor  shall  be  disclosed.  {Bowman  v.  Norton^  5  C.  <& 
P.  177.)  In  Mingtmi  v.  Mutual  Life  Ins.  Co.  (67  N.  Y. 
185),  it  was  not  decided  nor  stated  that  a  personal  representa- 
tive could  waive  the  protection  of  the  statutes,  but  it  was  held 
that  the  personal  representative  or  assignee  of  the  patient 
could  make  the  objection  to  evidence  forbidden  by  the  statute; 
and  the  opinion  might  have  gone  further  and  held  that  any 
party  to  an  action  could  make  the  objection,  as  the  evidence  in 
ilself  is  objectionable,  unless  the  objection  bo  waived  by  the 
person  for  whose  protection  the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we 
think  the  statute  admits  of  no  other  construction  than  that, 
where  the  evidence  comes  within  the  prohibition  of  the  statute, 
its  reception,  if  objected  to,  can  be  justified  only  when  the 
patient,  penitent  or  client,  as  the  case  may  be,  waives  the  pro- 
tection the  statutes  give  him. 

We  are,  therefore,  of  opinion  that  for  the  error  in  the  recep- 
tion of  the  evidence  objected  to,  the  judgment  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Mast  0.  Lanoley,  Respondent,  v.  Richard  Wadswobth,  Ex- 
ecutor, etc.,  Appellant. 

In  an  action  npon  a  promissorj  note  the  answer  was  a  general  denial. 
Plaintiff  gave  evidence  on  the  trial  sufficient  to  establish  prima  fade  the 
execution  of  the  note  by  the  alleged  maker.  Defendant  gave  in  evidence 
certain  letters  written  by  plaintiff  to  the  maker,  and  at  the  close  of  the 
case  asked  the  court  "to  direct  a  verdict  for  defendant  in  view  of  those 
letters."  The  request  was  denied.  Upon  appeal,  defendant  sought  to 
sustain  his  exception  to  the  ruling  on  the  ground  that  the  letters  "  showed 
the  note  to  be  without  consideration."  Beldy  that  defendant,  to  avail 
himself  of  this  point,  should  have  called  the  attention  of  the  trial  court 
to  it,  and,  havinj^  failed  to  do  so,  could  not  raise  it  on  appeal. 
So  far  as  the  cross-examination  of  a  witness  relates  to  facts  in  issue,  or 
leleyant  facts,  it  may  be  pursued  by  counsel  ae  matter  of  right,  but  when 
the  object  is  to  test  the  accuracy  or  credibility  of  the  witneee«  its 
method  and  duration  are  subject  to  the  discretion  of  the  court,  and  the 
I  exercise  of  this  discretion,  unless  it  is  abused,  is  not  the  subject  of 

review. 

(Argued  March  23, 1885  ;  decided  April  14,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  13, 1883,  which  denied  a  motion  for  a  new  trial, 
and  directed  judgment  on  a  verdict. 

The  natui*e  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Adelbert  Moot  for  appellant.  A  bill  or  note  as  between  imme- 
diate parties  would  not  be  enforced  if  given  for  past  cohabita- 
tion, because  not  founded  upon  a  consideration.  (1  Daniels  on 
Neg.  Inst.,  §  195.)  If  Wadsworth  had  made  and  given  this 
note  to  plaintiff,  as  a  gift,  she  could  not  recover  upon  it,  unless 
it  was  based  upon  a  valuable  consideration.  {Noble  v.  Smithy 
2  Johns.  52 ;  Fink  v.  6Vw,  18  id.  145 ;  Pearson  v.  Pearson^ 
7  id.  26  ;  Halliday  v.  Atkinson,  5  B.  &  Gess.  501 ;  Harris  v. 
Clark^  3  N.  Y.  93.)  Where  the  evidence  all  shows  want  of 
consideration  beyond  all  reasonable  doubt  a  mere  prima  fade 
presumption  alone  will  not  sustain  the  verdict  of  a  jury. 
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(Daniels,  §  164,  p.  17 ;  1  Daniels  on  Neg.    Inst.  [3d  L.  ed.], 

Henry  F.  AUen  for  respondent.  A  general  request  to  direct 
a  verdict  and  exception  does  not  bring  np  the  question  that  the 
note  was  without  consideration.  The  point  should  have  been 
distinctly  made.  {Thayer  v.  Marshy  75  N.  Y.  340.)  The 
ability  and  qualifications,  as  an  expert,  of  the  witness  Leland 
were  proper  subjects  of  inquiry  before  the  jury.  (Rogers  on 
Ex.  Test.  52.)  The  question  as  to  whether  the  handwriting 
indicated  that  the  note  was  written  by  a  .male  or  female  is 
within  the  range  of  the  questions  permitted  to  be  asked  of  an 
expert  in  handwriting.  (^Rogers  on  Ex.  Test.,  §  132.)  Sub- 
ject to  the  limitation  that  the  cross-examination  should  relate 
to  mattere  pertinent  to  the  issue,  or  which  tend  to  discredit  the 
witness,  its  range  and  extent  is  within  the  discretion  of  the  trial 
court.  {People^  ex  rel,  v.  Oyer  and  Terminer^  etc.,  83  N.  T.  438 ; 
Garfield  v.  Kirk,  65  Barb.  464 ;  Donity  v.  liiisseU,  7  Bosw. 
539 ;  Hock  v.  Meiner,  2  J.  &  S.  158.)  Ilypotlietical  questions 
must  be  based  on  facts  admitted  or  established  by  the  evidence, 
or  which,  if  controverted,  the  jury  might  legitimately  find. 
{People  V.  Augsbury,  20  "Week.  Dig.  307.)  The  allowance  ©f 
abstract  hypothetical  questions  upon  cross-examination  rests  in 
the  discretion  of  the  court.  {People  v.  Axigshury^^OyfeQ^. 
Dig.  307.) 

Danfobth,  J.  The  complaint  stated  a  good  cause  of  action 
in  favor  of  a  payee  and  holder  against  the  maker  of  a  promissory 
note.  The  answer  was  a  general  denial.  Upon  the  trial  it  was 
assumed  by  both  parties  that  the  plaintiff  when  she  rested  had 
given  evidence,  which,  unless  disproved,  would  justify  a  verdict 
in  her  favor,  and  the  defendant  took  the  burden.  With  other 
evidence  he  introduced  letters  written  by  the  plaintiff  to  the 
testator — the  alleged  maker  of  the  note  —  and  at  the  close  of 
the  case  asked  the  court  "  to  direct  a  verdict  for  the  defendant 
in  view  of  these  letters."  The  court  declined  to  do  so,  and  the 
exception  then  taken  is  now  placed  upon  the  ground  "  that  they 
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showed  the  note  to  be  withont  consideration."  If  so,  and  the 
defendant  relied  upon  that  fact,  the  attention  of  the  court 
should  have  been  called  to  it.  {Thayer  v.  JUarsh,  75  N.  Y. 
840.)  Had  it  been,  other  evidence  might  have  been  permitted 
from  the  plaintiff.  She  was  not  called  upon  to  give  it  in  the 
first  instance.  The  form  of  the  note,  its  possession  and  proof 
of  genuineness,  made  for  her  a  prima  facie  right  of  action. 

But  we  think  it  quite  apparent  that  the  letters  refeiTed  to 
were  not  introduced  for  the  purpose  contended  for,  but  rather 
to  show  that  the  note  was  in  fact  spurious.  We  see  from  the 
record  that  all  the  evidence  was  directed  to  that  issue.  But, 
however  that  may  be,  we  can  find  nothing  in  the  letters  them- 
selves nor  in  the  argument  of  the  learned  counsel  for  the  ap- 
pellant which  would  require  a  trial  court  to  dispose  of  it  as 
matter  of  law.  The  question  was  for  the  jury,  and  was  sub- 
mitted to  them  in  a  manner  satisfactory  to  the  defendant. 
Their  verdict  has-been  approved  by  the  trial  judge  and  by  the 
General  Term.  We  think  the  exception  was  not  well  taken. 
Nor  do  we  find  any  error  in  regard  to  evidence.  So  far  as  the 
cross-examination  of  a  witness  relates  either  to  facts  in  issue  or 
relevant  facts,  it  may  be  pursued  by  counsel  as  matter  of  right ; 
but  when  its  object  is  to  ascertain  the  accuracy  or  credibility  of 
a  witness,  its  method  and  duration  are  subject  to  the  discretion 
of  the  trial  judge,  and  unless  abused,  its  exercise  is  not  the  sub- 
ject of  review  ;  nor  can  the  witness  be  cross-examined  as  to  any 
facts,  which,  if  admitted,  would  be  collateral  and  wholly  irrele- 
vant to  the  matter  in  issue,  and  which  would  in  no  way  affect 
his  credit.  The  exception  presented  comes  within  one  or  both 
of  the  last  two  conditions.  Tlie  issue  was  upon  handwriting. 
The  witness  N.,  as  an  expert,  had  testified  to  his  belief  in  its 
genuineness.  It  was  not  suggested  that  he  lacked  skill  or  ex- 
perience in  that  matter,  nor  that  both  were  not  sufficient  to  en- 
title him  to  be  considered  an  expert,  lie  had  testified  that  "  it 
was  represented  to  him  that  the  party  was  ill  when  it "  (the 
note)  *'  was  wl'itten,"  and  that  he  examined  the  signature  upon 
that  hypothesis.  His  attention  was  called  to  two  signatures, 
and  he  said :  "  I  accounted  for  the  differences  in  the  two  by  the 
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fact  that  the  man  was  not  in  good  health.^  One  aignatnre  was 
on  the  note  in  snit,  the  other  on  a  check,  and  on  cToss-examina- 
tion  concerning  the  latter  he  sajs :  ^*  I  find  no  evidence  of 
tremnlonsnesfly"  and  as  to  the  other  he  saw  ^  a  great  dissimil- 
arity/' adding,  ^  can  only  account  for  it  bj  the  health  of  the 
man,^  speaking  of  it,  not  as  a  fact  perceived  by  or  known  to 
him,  but  obvioosly  as  on  his  direct  examination  —  of  some- 
thing represented  to  him.  Then  came  questions  which  were  ex- 
cluded. By  the  first  the  witness  was  in  substance  told  to  assume 
that  the  alleged  writer  did  just  about  the  time  of  the  supposed 
writing  take  a  certain  described  walk  ^  carrying  quite  a  large 
satchel,'*  and  was  then  asked  ^^  wliat  do  you  say  about  his  being 
in  such  condition  as  not  to  be  able  to  write  his  name?  "  and  by 
the  second  to  assume  that  '^  the  man  had  simply  the  asthma  or 
a  difficulty  of  breathing,"  and  declare  whether  *^  that  would 
account  for  the  difference  in  his  signature."  The  first  question 
suggests  no  fact  on  which  an  opinion  upon  any  issue  before  the 
court  could  properly  be  based,  but  if  it  did,  it  was  for  the  jury 
and  not  the  witness  who  had  no  better  or  other  information 
concerning  its  effect  than  they  had,  and  the  second  involved  an 
inquiry  disconnected  from  any  matter  to  which  the  witness  had 
spoken.  Ho  had  attributed  no  disease  to  the  writer  —  did  not 
pretend  to  have  known  or  ever  to  have  seen  him,  but  had  acted 
upon  the  representation  that  he  was  "  ill ;"  and  while  it  is  possible 
to  imagine  tliat  the  scheme  of  cross-examination  was  so  ex- 
tensive as  to  embrace  every  known  disorder,  the  witness  had 
asserted  no  skill  as  to  any,  but  only  knowledge  common 
to  every  one  —  that  illness  does  sometimes  so  affect  the 
nerves  and  muscles  of  a  man,  as  to  diminish  his  strength  and 
induce  tremnlonsness.  He  spoke  of  this  condition  as  concom- 
itant with  illness,  and  not  as  an  effect  of  any  particular  disease. 
It  would  have  been  pertinent  to  ask  by  whom  the  representa- 
tion on  which  the  witness  relied  was  made,  or  what  opportu- 
nity he  had  of  seeing  signatures  written  under  such  supposed 
condition.  The  questions  asked  were  pointless.  •  The  facts  to 
which  tliey  were  directed  were  irrelevant  to  the  matter  in  issue, 
and,  however  answered,  would  not  have  affected  tlie  credit 


1885.J    McOoRMicK  V.  Pennsylvania  Cbnt.  R.  R,  Co.        65 


Statement  of  case. 


due  the  witness,     j^o  other  poiat  is  made,  and  we  think  the 
appeal  fails. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Andrews,  J.,  absent. 

Judgment  affirmed. 


Ctbits  H.  MoCormigk,  Respondent,  v.  The  Pennsylvania 
Central  Railroad  Company,  Appellant. 

In  an  action  for  an  alleged  conversion  of  certain  tranks  and  their  contents, 
it  appeared  that  plaintiff,  with  his  family  and  baggage  (niae  trunks),  went 
to  defendant's  depot  to  take  passage  to  Chicago.  The  baggage-master 
demanded  an  additional  sum  for  extra  baggage,  and  refused  to  deliver 
checks  unless  it  was  paid.  Plaintiff  refused  to  paj  and  demanded  his 
baggage,  which  the  baggage-master  refused  to  deliver  for  the  alleged 
reason  that  it  had  been  placed  in  the  baggage- van  in  such  a  posi- 
tion as  to  make  it  inconvenient  or  impossible  to  re-deliver  it  in 
time  for  the  train  to  depart  on  schedule  time.  Plaintiff's  evidence, 
however,  tended  to  show  that  the  baggage  was  in  plain  sight  and 
accessible  in  the  van,  and  that  there  was  sufficient  time  to  re- 
move it.  Plaintiff  refused  to  take  passage  and  le'ft  the  baggage 
in  defendant's  possession.  The  next  day  plaintiff  called  on  defend- 
ant's president  who  promised  that  the  baggage  should  be  stopped  at 
Pittsburg  and  delivered  to  plaintiff  there,  and  gave  the  latter  an  order 
authorizing  him  to  receive  it  without  checks  ;  he.,  with  his  family, 
thereupon  took  passage  on  defendant's  road  for  Chicago;  on  arriving  at 
Pittsburg  he  applied  to  defendants  baggage-master  for  his  baggage, 
but  was  informed  that  it  had  gone  on  to  Chicago.  The  baggage-master 
gave  him  an  order  directing  the  agent  at  Chicago  to  deliver  the  baggage 
to  him  on  demand.  It  arrived  at  Chicago  that  day,  and  was  stored  in 
defendant's  depot,  and  the  following  night  the  depot  with  a  greater 
portion  of  the  iMggage  was  destroyed  by  fire.  Plaintiff  stopped  over 
x>ne  train  and  arrived  at  Chicago  the  next  day.  Hddy  that  the 
facts  authorized  a  finding  of  a  conversion  of  the  baggage  at  Philadel- 
phia, and  that  there  was  not,  subsequently,  such  a  renewal  of  the 
relations  of  carrier  and  passenger,  and  such  a  resumption  of  possession 
and  control  thereof  by  defendant  as  constituted  a  waiver  of  any  claim 
except  for  nominal  damages  for  such  conversion  ;  that  assuming  the 
original  wrongful  conversion  a  duty  rested  upon  defendant,  if  it  de- 
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sired  to  escape  liability,  to  replace  in  the  actual  custody  and  possesmon 
of  plalntiflf  the  property  wrongfully  taken  from  him. 

McCormick  v.  P.  C.  R  R.  Go.  (80  N.  Y.  353),  distinguished. 

Plaintiff  and  his  wife  were  married  in  Illinois  in  1858.  By  a  statute  of 
that  State,  passed  in  1862,  it  is  enacted  that  the  separate  property  of  a 
married  woman,  and  property  acquired  by  her  in  good  faith  daring  cov- 
erture, from  any  person  other  than  her  husband,  shall  remain  her  sole 
and  separate  property.  A  portion  of  the  property  destroyed  consisted  of 
articles  of  clothing  and  ornaments  of  the  wife,  given  to  her  by  plaintiff 
prior  to  the  passage  of  said  act.  Held^  that  plaintiff  was  entitled  to  re- 
cover therefor. 

A  party  to  an  action  is  not  estopped  from  contradicting  the  testimony  of 
an  adverse  witness  on  a  material  point  in  issue,  by  the  fact  that  upon 
two  former  trials  of  the  action  the  same  testimony  was  given  and  was 
not  contradicted  by  him.  The  fact  simply  is  to  be  taken  into  account  by 
the  jury  in  considering  the  weight  and  credibility  of  the  eyidenoe. 

(Argued  March  28, 1885  ;  decided  April  14, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  June  1,  1883,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  for  the  alleged  conversion  of  certain 
trunks  and  their  contents,  constituting  the  baggage  of  plaintiff 
and  his  family. 

It  is  reported  on  former  appeals  in  49  N.  Y.  303,  and  80  id. 
853. 

The  material  facts  are  stated  in  the  opinion. 

Charles  M.  DaOosta  for  appellant.  If  there  was  a  conver- 
sion by  defendant  it  was  waived  by  plaintiff.  {Comes  v.  Nichols^ 
10  Gray,  350,  361.)  The  exceptions  to  the  refusal  of  the  court 
to  charge  the  jury  "  that  the  plaintiff  is  not  entitled  to  recover 
for  the  loss  of  the  diamonds  and  jewelry  belonging  to  his 
wife"  and  "  that  the  plaintiff  is  not  entitled  to  recover  for  the 
loss  of  wearing  apparel  belonging  to  his  wife,"  and  the  ex- 
ceptions to  the  admissions  of  the  evidence  involving  the  same 
propositions  were  well  taken.  {Rose  v.  Sanderson^  38  111.  247  ; 
FarreU  v.  Patterson^  42  id.  62 ;  Tomlinson  v.  MathetDs  [188L], 
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98  id.  178 ;  49  N.  Y.  303,  317 ;   Whtton  v.  Snt/der.  88  id. 
299.) 

Jioacoa  CanJdmg  for  respondent  If  plaintiff  expressed 
to  defendant's  -agent  at  Pittsburg  Lis  gratification,  that 
the  baggage  had  been  forwarded  to  Chicago,  altliough  that 
circumstance  might  have  bonie  upon  the  question  of  fact,  it 
constitutes  no  release  or  waiver  of  plaintiff's  right  of  action. 
That  could  onlj  be  donp  by  technical  release  or  satisfaction. 
{McKnight  v.  DunLop^  5  JS.  T.  537 ;  Barber  v.  lio^e^  5  Hill, 
77 ;  Bowman  v.  Teal,  23  Wend.  309 ;  Willoughhy  v.  Bach- 
house,  4  Dowl.  &  Ryl.  539.)  Plaintiff  was  entitled  to  recover 
for  such  of  the  property  as  had  been  presented  by  him  to  his 
wife.  (49  N.  Y.  316 ;  2  Bl'k  Com.  436 ;  Harris  v.  R,  R,  Co., 
61  N.  Y.  656;  Curtis  y.  D.  ds  L.  R.  R.  Co.,  74  id.  116; 
FarreU  v.  Patterson,  43  111.  52 ;  Rose  v.  Sanderson,  38  id. 
247 ;  Emerson  v.  Clayton  32  id.  493.)  If  there  was  a  con- 
version and  no  resumption  of  possession,  or  waiver  of  right, 
plaintiff  was  under  no  obligation  to  care  for  the  goods. .  He 
could  rely  on  the  conversion  and  abandon  the  property,  or  ac- 
cept what  might  be  reclaimed,  holding  defendant  for  the  resi- 
due.    {PeopU  V.  Bk.  of  JV.  A.,  .75  N.  Y.  547.) 

KiTGEB,  Ch.  J.  The  verdict  of  the  jury  haff  determined  all 
disputed  questions  of  fact  in  the  case  in  favor  of  the  plaintiff, 
and  prior  adjudications  upon  former  appeals  to  this  court  have 
also  settled  the  principal  questions  of  law  involved  in  the  con- 
troversy. (49  N.  Y.  303 ;  80  id.  353.)  It  was  held  upon  such 
appeals  that  the  proof  of  circumstances,  attending  the  delivery 
of  his  baggage,  by  the  plaintiff  to  the  defendant,  on  March  11, 
1862,  at  Philadelphia,  and  the  subsequent  refusal  of  the  de- 
fendant to  redeliver  it  upon  plaintiff's  request,  was  evidence 
from  wliich  a  jury  were  authorized  to  find  its  conversion  by 
the  defendant  at  that  time.  The  facts  upon  which  this  propo- 
sition was  based  have,  so  far  as  the '  defendant's  claim  is 
concerned,  remained  substantially  unchanged,  through  the 
subsequent  trials  of  the  case.    As  related  by  the  plaintiff, 
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whose  testimony  has  been  approved  by  the  verdict  of  the 
jury  and  is  therefore  conclusive  upon  an  appellate  tribu- 
nal, they  were  substantially  as  follows:  On  March  11, 
1862,  between  10  and  11  o'clock,  p.  m.,  and  about  twenty 
minutes  before  the  schedule  time  for  startirfg  the  train,  the 
plaintiff  with  his  family  arrived  at  the  depot  of  the  de- 
fendant in  Philadelphia,  with  his  baggage  consisting  of  nine 
pieces,  for  the  purpose  of  taking  passage  for  Chicago.  While 
there,  a  controversy  arose  between  the  defendant's  baggage- 
master  and  the  plaintiff,  with  reference  to  the  payment  of  an 
additional  charge  for  extra  baggage.  The  plaintiff  refused  to 
pay  it,  and  the  baggage-master  refused  to  deliver  checks  for 
the  baggage,  until  it  was  paid.  The  plaintiff  several  times  de- 
manded either  the  return  of  his  baggage  or  the  delivery  of  cliecks 
therefor,  and  the  baggage-master  as  often  —  refused  to  deliver 
the  checks  until  the  additional  charge  was  paid,  or  to  return  the 
baggage.  The  baggage-master  testified  that  lie  alleged  as  a 
reason  for  not  returning  the  baggage  that  the  train  was  about 
to  start,  and  it  had  been  placed  in  the  van  in  such  a  position 
aa  to  make  it  inconvenient  or  impossible  to  reach  it  and  re- 
deliver it  in  season  for  the  train  to  depart  upon  its  schedule 
time;  on  the  other  hand,  the  plaintiff's  evidence  tended  to 
show  that  the  baggage  was  in  plain  sight  and  accessible  in 
the  van,  and  that  there  was  sufficient  time  to  remove  and 
deliver  it  to  the  plaintiff  before  the  time  for  the  starting 
of  the  train  would  expire.  Under  these  circumstances, 
the  plaintiff  refused  to  take  passage  on  the  train,  and  leaving 
his  baggage  in  the  possession  of  the  defendant  returned  to 
the  hotel,  where  he  remained  with  his  family  until  the  next 
day.  The  baggage-master  claimed  that  he  first  refused  to  de- 
liver the  checks,  on  the  ground  that  the  plaintiff  had  not  then 
procured  his  tickets,  but  the  plaintiff  testifies  that  to  the  best 
of  his  recollection  he  had  his  tickets  when  he  first  applied  for 
checks,  and  under  the  rule  referred  to  we  must  assume  that 
his  version  of  the  transaction  has  been  adopted  by  the  jury  as 
correct.  The  morning  after  these  occurrences  the  plaintiff 
called  on  Mr.  Thompson,  the  president  of  the  defendant,  and 
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explained  the  transactions  of  the  previous  evening  to  him. 
The  conversation  resulted  in  the  plaintiffs  obtaining  an  order 
authorizing  him  to  receive  his  baggage  at  Pittsburg  from  the 
defendant's  agent  there,  without  the  necessity  of  producing 
checks  therefor,  and  a  promise  on  the  part  of  the  defendant 
that  it  would  cause  the  baggage  to  be  stopped  at  Pittsburg 
and  delivered  to  him  upon  demand.  The  plaintiff  with  his 
family  thereafter  took  passage  on  the  defendant's  train  for 
Chicago,  and  started  upon  their  journey  the  evening  of  March 
12.  On  arriving  at  Pittsburg  the  following  day,  ho  applied 
to  tlie  defendant's  baggage-agent  for  his  baggage,  but  was  in- 
formed that  by  some  inadvertence  it  had  not  been  taken  off  on 
its  arrival  there,  but  had  gone  on  to  Chicago.  The  baggage- 
master  then  indorsed  an  order  npon  a  copy  of  that  addressed 
to  him,  directing  the  baggage-agent  at  Chicago  to  deliver  the 
baggage  in  question  to  the  plaintiff  on  demand  at  that  place 
without  checks.  The  plaintiff's  family  continued  their  passage 
to  Chicago  on  the  same  train,  but  he  himself  laid  over  for  one 
train  at  some  place  on  the  route,  and  did  not  arrive  at  his  des- 
tination until  the  14th,  after  the  destruction  of  his  baggage. 
In  the  night  following  the  13th,  the  defendant's  depot  at  Chi- 
cago was  struck  by  lightning  and  set  on  fire,  and  was  con- 
sumed with  its  contents.  Some  small  portion  of  the  plaintiff's 
baggage,  which  had  been  stored  in  the  depot  by  the  defendant 
was  preserved,  and  afterward  returned  to  and  accepted  by 
him. 

When  the  case  was  before  this  court  as  reported  in  the 
80th  N.  Y.,  the  facts  were  in  some  material  respects  different 
from  those  now  appearing,  and  it  was  held  upon  the  case 
then  presented  that  the  subsequent  negotiations  and  agree- 
ments taking  place  between  the  plaintiff  and  defendant  as  to  a 
redelivery  of  the  baggage  at  Pittsburg,  and  when  those  arrange- 
ments failed,  its  continued  transportation  to  Chicago,  the  orig- 
inal place  of  its  destination,  sanctioned  and  approved  by  the 
plaintiff,  constituted  a  resumption  of  the  control  of  the  baggage 
by  him,  and  a  renewal  of  the  relations  of  passenger  and  carrier 
previously  existing  between  the  parties  which  relieved  the  de- 
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fendant  from  any  liability  for  its  original  conversion,  except 
for  nominal  damages. 

Upon  the  last  trial  the  case  was  conducted  by  the  plaintiff 
upon  the  theory  of  such  a  change  in  the  proof  as  to  the  cir- 
cumstances following  the  original  conversion  as  precluded  any 
assumption  that  he  had  recovered  possession  or  control  of  his 
baggage,  or  had  resumed,  with  the  defendant,  the  relations  ex- 
isting between  a  passenger  with  his  baggage  and  a  carrier  at 
any  time  after  the  alleged  conversion  by  the  defendant.  Evi- 
dence was  given  by  the  plaintiff  controverting  the  princi- 
pal circumstances  upon  which  the  ruling  of  this  court  in  the 
80th  of  N.  Y.,  in  respect  to  the  waiver  of  the  cause  of  action, 
was  based,  and  tending  to  show  that  he  never  exercised  any 
control  over  his  baggage,  or  resumed  his  relations  as  a  passen- 
ger with  the  defendant,  at  any  time  after  the  original  conversion. 
At  the  conclusion  of  the  plaintiff's  evidence  no  motion  to 
nonsuit  was  made,  or  question  raised  by  the  defendant,  as  to  the 
plaintiff's  right  to  recover  upon  the  case  as  then  made.  The 
defendant,  however,  thereafter  gave  evidence  tending,  to  show 
that  at  plaintiff's  request  it  gave  orders  to  have  the  baggage 
taken  off  the  cars  at  Pittsburg  when  the  train  arrived  there, 
and  for  its  delivery  to  the  plaintiff,  and  that  he  consented 
to  accept  it  there,  and  received  an  order  from  defendant's 
general  baggage  agent  at  Philadelphia  upon  its  baggage 
agent  at  Pittsburg  directing  him  to  deliver  such  baggage  to  the 
plaintiff  upon  request  without  requiring  the  production  and 
delivery  of  checks  therefor  by  him.-  The  defendant  gave  fur- 
ther proof  tending  to  show  that  the  plaintiff  had  subsequently 
countermanded  the  direction  to  stop  the  baggage  at  Pittsburg, 
and  requested  that  its  transportation  be  continued  to  Chicago, 
and  when  he  learned  that  it  had  not  been  taken  off  of  the  train 
at  Pittsburg  he  expressed  his  approval  of  the  course  pursued  by 
the  defendant  in  forwarding  the  baggage.  The  plaintiff's  evi- 
dence in  rebuttal  tended  to  show  that  he  accepted  defendant's 
offer  to  redeliver  the  baggage  to  him  at  Pittsburg  on  his 
arrival  there,  but  contradicted  the  proof  that  he  countermanded 
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the  request  for  its  delivery  there,  or  ever  authorized  or  approved 
its  continued  transportation  to  Chicago. 

Upon  this  contradictory  and  conflicting  evidence  the  trial 
court  submitted  the  question  to  the  jury  in  language  em- 
braced in  a  request  of  the  defendant,  to  determine  the  truth  of 
the  matter,  and  whether  there  had  been  such  a  countermand 
of  the  order  to  stop  the  baggage  at  Pittsburg,  and  approval  of 
its  continued  transportation  to  Chicago  as  constituted  a  waiver 
of  the  original  conversion,  and  charged  them  if  they  should 
credit  the  testimony  of  the  defendant's  witnesses  the  plaintifE 
would  be  estopped  from  claiming  that  his  baggage  was  con- 
verted at  Philadelphia.  The  charge  was  quite  as  favorable  to 
the  defendant  on  the  facts  as  it  was  entitled  to,  but  the  verdict 
was  for  the  plaintiflE. 

Several  grounds  are  now  urged  by  the  appellant  for  a  reversal 
of  the  judgment  entered  upon  such  verdict  which  we  will 
briefly  notice..  The  several  exceptions  taken  to  the  refusal  of 
the  court  to  charge  the  various  propositions  made  by  the  defend- 
ant, based  upon  the  assumption  that  there  was  not  sufficient 
evidence  of  a  conversion  of  the  plaintiff's  property,  by  the  de- 
fendant in  the  transactions  occurring  between  its  baggage-mas- 
ter and  the  plaintiff  at  Philadelphia,  on  the  11th  of  March,  to 
authorize  a  verdict  for  the  plaintiff,  are  untenable.  The  case  is 
much  more  favorable  on  this  appeal  for  the  plaintiff's  claim,  in 
respect  to  such  conversion,  than  it  has  ever  before  appeared, 
and  if  it  was  proper  now  to  re-examine  the  grounds  upon  which 
the  claim  is  founded  we  should  feel  constrained  to  arrive  at  the 
same  conclusion  upon  that  question  which  was  reached  by  the 
court  upon  the  former  appeals.  A  quite  sufficient  reason  for 
the  result  reached,  now  appears  in  the  evidence  given  for  the 
first  time  on  the  last  trial  as  to  the  practicability  of  the  deliv- 
ery of  the  baggage  to  the  plaintiff  by  the  baggage-master  ac 
Philadelphia  when  its  return  was  demanded  of  him.  This  evi- 
dence tends  to  deprive  the  defendant  of  any  excuse  for  its  con- 
duct in  refusing  to  return  the  baggage,  and  renders  the  verdict  of 
the  jury,  on  the  question  of  a  conversion,  unassailable  upon  any 
aground  now  available  to  the  defendant. 
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We  are  also  of  the  opinion  that  the  defendant's  several 
requests  to  charge  that  the  evidence  of  the  negotiations  had 
between  the  plaintiff  and  defendant  on  the  12th  of  March,  and 
the  subsequent  conduct  of  the  plaintiff  relating  to  his  baggage 
was  such  a  renewal  of  the  relations  of  carrier  and  passenger 
between  him  and  the  defendant,  and  such  a  resumption  of  the 
possession  and  control  of  his  baggage  by  the  plaintiff,  as  con- 
stituted a  waiver  of  any  claim  for  damages  on  account  of  the 
previous  conversion,  except  such  as  were  nominal,  were  properly 
refused  by  the  court.  The  material  facts  up'on  which  the  opin- 
ion of  the  court  was  based  on  the  former  appeal  were  not  con- 
firmed by  the  evidence  given  on  the  last  trial,  and  the  only 
fact  bearing  upon  that  question  which  we  are  now  authorized 
to  consider  under  the  verdict  of  the  jury  is  the  ineffectual 
efforts  of  the  plaintiff  to  procure  a  return  of  his  baggage  at 
Pittsburg  and  Chicago.  The  evidence  now  disproves  the  idea 
that  the  plaintiff  had  any  possession  or  control  Of  his  baggage 
after  he  originally  parted  with  it  to  the  defendant,  or  that  his 
subsequent  transportation  over  the  defendant's  road  had  any 
relation  to  the  previous  attempt  to  secure  such  transportation. 

The  case,  as  now  presented,  shows  an  original  wrongful  de- 
tention of  the  plaintiff's  property  by  the  defendant,  and  a 
defeat  through  the  negligent  or  willful  misconduct  of  the  de- 
fendant and  its  servants  —  in  carrying  it  beyond  the  point  agreed 
upon  for  its  re-delivery,  of  every  effort  on  the  part  of  the 
plaintiff  to  regain  its  possession.  The  liability  incurred  by  the 
defendant  through  its  wrongful  refusal  to  give  up  the  property 
to  the  plaintiff  at  Philadelphia  has  been  in  no  manner  modi- 
fied or  changed  by  what  took  place  subsequently,  except  in 
respect  to  such  part  of  the  property  as  the  plaintiff  actually 
received  from  the  defendant  after  the  loss  at  Chicago.  Assum- 
ing its  original  wrongful  conversion,  as  we  must,  upon  the 
evidence,  a  duty  rested  upon  the  defendant,  if  it  desired  to 
escape  liability  therefor,  to  replace  in  the  actual  custody  and 
possession  of  the  plaintiff,  the  property  wrongfully  taken  from 
him.  This,  however,  it  did  not  do  before  its  destruction,  and 
after  that  event,  it  of  com*se,  became  impossible.     The  defend- 
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ant  has,  therefore,  failed  to  relieve  itself  of  the  liability  origin- 
ally incurred.  The  defendant  has  also  again  attempted  to 
raise  a  question  over  the  plaintiff 's  right  to  recover  damages 
for  sudi  part  of  the  property  lost,  as  constituted  the  ornaments 
and  wearing  apparel  of  his  wife.  This  claim  is  based  upon  the 
ground  that  under  the  statutes  of  Illinois,  the  place  of  plain- 
tiff's residence,  such  property  belonged  to  the  wife,  and  an 
action  for  its  loss  could  be  maintained,  by  her  alone.  The  facts 
of  the  case  in  respect  to  this  question  have  not  been  materially 
changed  since  the  trial,  which  was  reviewed  in  the  49th  New 
York,  and  where  it  was  held  that  such  articles  constituted  a 
part  of  the  wife's  paraphernalia,  and  the  right  of  property  in 
which,  under  the  rule  of  the  common  law,  was  in  the  husband. 
The  evidence  tended  to  show  tliat  the  property  in  question  was 
purchased  by  the  plaintiff  and  given  to  his  wife  upon  their 
niarriage  in  1858,  previous  to  the  passage  of  any  statute  in 
Illinois  changing  the  rule  of  the  common  law  as  to  the  owner- 
ship of  such  property.  The  evidence  to  this  effect  was  positive 
as  to  most  of  the  articles  in  question,  and  presumptively  so 
as  to  all  of  them,  and  we  see  no  reason  for  questioning  the 
conclusion  arrived  at  by  this  court  on  the  former  appeal,  upon 
this  branch  of  the  case. 

The  appellant  also  urged,  as  a  ground  for  reversing  the  judg- 
ment, that  the  court  should  refuse  to  credit  so  much  of  the 
evidence  of  the  plaintiff  given  upon  the  last  trial  as  contradicts 
the  evidence  given  by  the  defendant's  witnesses,  to  the  effect 
that  the  plaintiff  had  countermanded  the  directions  to  have  his 
baggage  stopped  at  Pittsburg,  and  expressed  his  satisfaction 
after  learning  the  fact  that  it  had  not  been  stopped,  and  had 
been  passed  on  to  Chicago.  The  principle  of  law  upon  which 
this  claim  is  made  is  stated  in  defendant's  brief  in  these  words : 
"  It  is  not  competent,  as  matter  of  law,  for  a  party  to  an  action 
to  attempt  to  contradict  for  the  first  time,  on  the  third  trial  of 
a  cause,  the  evidence  of  an  adverse  witness  on  a  material  point 
at  issue,  given  in  such  party's  presence  on  the  two  previous 
trials."  No  authority  is  cited  to  sustain  this  proposition,  and 
we  think  none  can  be  fonnd.  It  is  true  that  the  cii*cumstances 
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under  which  such  evidence  is  given  would  bear  strongly  upon 
the  credit  of  the  witness  testifying,  and  could  well  be  taken 
into  account  by  the  jury  in  considering  the  weight  and  credi- 
bility of  the  evidence;  but  it  seems  to  ns  an  extraordinary  propo- 
sition to  claim,  as  matter  of  law,  that  the  mere  omission  of  a 
party  to  contradict  the  statement  of  an  adverse  witness  under 
such  circumstances  would  authorize  the  court  wholly  to  disre- 
gard his  evidence. 

It  further  appears  in  this  case,  however,  that  the  plaintifE  's 
omission  to  contradict  this  evidence  on  the  previous  trials  was 
explained  by  other  evidence  in  a  manner  entirely  consistent 
with  his  truth  and  integrity. 

We  see  no  error  occurring  on  the  trial  which  authorizes  a 
reversal  of  the  judgment  appealed  from,  and  it  should,  there- 
fore, be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Dennis  V.  Stimson,  as  Exeoittor,  etc.,  et  al..  Respondents,  v. 
Fbedebick  C.  Vroman,  as  Executor,  etc.,  Appellant. 

Where  the  decree  of  a  surrogate  settling  the  accounts  of  an  executor  is, 
on  appeal  to  the  General  Term,  reversed,  so  far  as  it  charges  the  execn- 
tor  with  certain  items,  on  the  ground  that  he  is  not  properly  chargeable 
therewith,  and  the  decree  is  remitted  to  the  surrogate  for  resettlement  in 
accordance  with  the  decision  of  the  General  Term,  its  judgment  is  final 
so  far  as  relates  to  any  judicial  action,  and  so,  is  appealable  to  this  court. 

J.,  at  the  time  of  his  death,  owned  a  house  and  lot  situate  in  the  city  of  B., 
and  a  mortgage  of  $3,000  executed  to  him  by  his  son-in-law  S.,  who 
resided  in  that  city  ;  he  also  owned  a  house  and  lot  in  the  city  of  B.,  and 
stock  of  a  bank  in  that  city,  of  the  par  yalue  of,  $2,500,  and  a  note 
of  $250  against  his  son  F.,  who  resided  in  B.  Aside  from  a  small  claim 
against  8.  he  owned  no  other  property.  By  the  first  clause  of  his  will, 
after  payment  of  his  debts,  he  gave  to  his  wife  and  E.,  an  unmarried 
daughter,  living  at  home,  the  use  and  income  of  the  house  and  lot  in  S. 
during  the  life-time  of  his  wife,  also  $500  per  annum  to  be  paid  by  hig 
executors  out  of  the  income  of  his  estate,  the  same  to  be  in  lieu  of  dower. 
He  directed  his  executors  on  the  death  of  his  wife  to  sell  said  house  and 
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lot  and  out  of  the  proceeds  to  pay  to  E.  $8,000,  to  three  grandchildren, 
named,  $100  each,  to  his  daughter  M.,  wife  of  V.,  $1,800,  and  to  his  daugh- 
ter  C.,wife  of  S.,  said  $2,000  mortgage,  and  whatever  remained  he  directed 
to  be  equally  divided  among  his  daughters.  By  the  second  clause  in  the 
will  he  gave  the  "  house  and  lot,  bank  stock  and  other  securities"  in  B.  to 
his  three  sons  in  certain  proportions  specifliad.  S.  and  F.  were  ap- 
pointed  executors.  On  settlement  of  their  accounts  as  such  it  appeared 
that  F.  had  paid  to  his  mother,  to  apply  upon  the  annuity,  all  the  income 
of  the  Brooklyn  property,  including  his  note,  deducting  some  small 
sums  of  debts  paid  and  for  expenses,  and  there  remained  a  balance  still 
due  her.  S.,  as  executor,  had  assigned  to  his  wife  the  mortgage  given 
by  him,  claiming  it  to  be  a  specific  legacy,  and  that  the  widow  and 
£.  were  not  entitled  to  resort  to  the  same  to  make  up  their  annuity.  . 
Held  untenable  ;  that  the  provision  for  the  widow  was  the  dominant  one 
to  which  all  the  others  were  subordinate ;  that  the  mortgage  should  be 
entered  as  a  portion  of  the  assets  of  the  estate,  and  S.  was  accountable 
for  the  interest  thereon  during  the  life  of  the  widow  to  make  up  the  an- 
nuity. 
The  testator,  some  three  months  prior  to  his  death,  gave  his  check  for 
$100  to  S.,  who  drew  the  money  thereon.  It  appeared  that  the  testator 
was  a  snug  business  man,  substantially  out  of  debt  and  not  a  borrower 
of  money.  S.  gave  no  proof  that  he  rendered  the  testator  any  service, 
or  sold  him  any  property  for  the  $100,  and  he  at  the  time  owed  more 
than  that  amount  of  interest  on  his  mortgage  then  due  or  soon  to  become 
due,  and  when  told  by  the  other  executor  that  he  found  the  claim  for  the 
$100  due  from  him  to  the  estate,  he  made  no  reply.  SM,  that  while  resting 
upon  the  check  alone  the  legal  presumption  would  be  that  it  was  given 
in  payment  of  a  debt,  the  circumstances  justified  a  finding  that  it  was  a 
loan. 

(Argued  March  14,  1885 ;  decided  April  14, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  May  1,  1883,  which  reversed  in  part  a  decree 
of  the  surrogate  of  the  county  of  Schenectady,  on  the  final 
accounting  of  Dennis  Y.  Stirason  and  Frederick  0.  Vroman, 
as  executors  of  the  will  of  John  N.  Yroman,  deceased. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Alexander  J.  Tho7nson  for  appellant.  The  surrogate  did  not 
err  in  ruling  that  the  payment  of  the  $2,000  mortgage  was 
postponed  until  after  the  widow's  death  and  the  interest  thereon 
was  to  be  applied  toward  the  payment  of  her  annuity  of  $500. 
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{Doe  V.  Provost^  4  Johns.  61 ;  Schulters  v.  Johnson^  38  Barb. 
80.)  As  it  is  evident  the  testator  supposed  himself  to  have  a 
clear  and  sufficient  income  from  his  estate,  to  pay  his  wife  the 
aimuity  of  $500,  and  for  the  purpose  of  furnishing  it  to  her,  used 
"  clear  and  decisive  terms,"  such  annuity  cannot  be  cut  down 
or  taken  away  except  by  "  express  words  or  clear  and  undoubted 
implication."  {Freeman  v.  Coit^  96  N.  Y.  63  ;  Rosvboom  v. 
Roaeboom^  81  id.  356 ;  Pierrepont  v.  Edwards^  25  id.  128.) 
When,  upon  an  examination  of  a  will,  taken  as  a  whole,  the  in- 
tention of  the  testator  appears,  and  the  clear  and  definite  pur- 
poses of  the  testator  are  endangered  by  inapt  or  inaccurate 
modes  of  expression,  the  court  may,  and  it  is  its  duty,  to  subor- 
dinate the  language  to  the  intention.  The  object  of  the  court 
is  to  obtain  the  correct  meaning  and  wishes  of  the  testator. 
{Phillips  v.  Davies,  92  N.  Y.  199 ;  Pond  v.  Beryh,  10  Paige, 
140 ;  Mason  v.  Jones^  2  Barb.  229.) 

S.  TT.  Jackson  for  respondents.  The  judgment  in  question 
is  a  mere  interlocutory  judgment  and  not  a  final  determination, 
and  is  not  appealable  to  this  court.  (Code,  §  190 ;  Walker  v. 
Spence^  86  N.  Y.  167 ;  Raynor  v.  Raynor^  94  id.  250 ;  Catlin 
V.  Grisler^  57  id.  363.)  A  bequest  of  the  proceeds  of  a  certain 
bond  and  mortgage  is  a  specific  legacy.  {Gardner  v.  Printup^ 
2  Barb.  83.)  A  bequest  of  a  bond  and  mortgage  includes  all 
the  interest  accruing  thereon  after  the  death  of  the  testator. 
{Beavany.  Cooper^  7  Hun,  117  ;  Dayton's  Surrogate.)  The 
bequest  of  the  annuity  of  $500  to  Mrs.  Vroman  and  Elizabeth 
Vroman  is  a  general  legacy  and  is  subject  to  abatement  with 
the  other  general  legacies.  {Matter  of  Williams,  12  N.  Y. 
Leg.  Obs.  179.)  Declarations  out  of  court,  whether  made  by  a 
party  or  by  another  in  his  hearing,  and  not  denied  by  him, 
are  not  to  be  construed  as  admissions  of  any  thing  beyond  the 
popular  meaning  of  the  language  employed.  {Lansing  v.  Stone^ 
14  Abb.  109.) 

Eabl,  J.  Tho  testator,  John  N.  Vroman,  died  in  May, 
1874,  leaving  a  will  executed  in  February,  1873,  in  which  the 
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reepondent,  Dennis  Y.  Stimson,  and  the  appellant,  Frederick 
C.  Vroman,  are  nominated  execators.  The  will  was  admitted 
to  probate  and  letters  testamentary  were  issned  to  the  execu- 
tors in  October,  1874.  The  disposing  portions  of  the  will  are 
contained  in  two  clauses  as  follows  : 

"  jp*irsL  After  all  my  lawful  debts  are  paid  and  discharged,  I 
give  and  bequeath  unto  my  wife,  Catharine,  and  my  daughter, 
Elizabeth,  the  use  and  income  of  the  house  and  lot  wherein  I 
now  reside,  during  the  life-time  of  my  said  wife,  together  with 
the  sum  of  five  hundred  dollars  yearly,  and  every  year^  by  iny 
executors  hereafter  named^  out  of  my  income,  of  viy  estate,  the 
same  to  be  in  lieu  of  dower,  and  at  the  death  of  my  said  wife  I 
will  and  direct  my  executors  to  sell  my  said  house  and  fur- 
niture, and  out  of  the  proceeds  of  such  sale,  to  pay  my  said 
daughter  Elizabeth,  the  sum  of  three  thousand  dollars  ($3,000), 
and  further  to  pay  the  sum  of  one  hundred  dollars  ($100),  to 
£ate,  daughter  of  my  deceased  son  Nicholas,  and  one  hundred 
dollars  ($100)  each  to  my  two  grand-daughters,  Maria  M.  and 
Kitty  Vedder,  whenever  they  find  sufficient  money  in  their 
hands  to  do  so,  and  if  either  of  my  three  grand-daughters 
should  not  be  living,  I  will  that  theirs  shall  be  equally  divided 
between  the  survivors.  And  I  further  will  and  direct  my  ex- 
ecutors to  pay  my  daughter,  Mary  Vedder,  the  sum  of  eigh- 
teen hundred  dollari  ($1,800),  and  to  my  daughter,  Catharine 
Stimson,  a  mortgage  I  hold  against  her  husband,  Dennis  Y. 
Stimson,  for  the  sum  of  two  thousand  dollars  ($2,000),  and 
whatever  may  remain  after  paying  the  above  legacies,  to  be 
equally  divided  between  my  daughters  Mary,  Elizabeth  and 
Catharine. 

^^Secoiid.  I  will  and  bequeath  unto  my  three  sons  my  house 
and  lot,  bank  stock,  and  other  securities  in  the  city  of  Brook- 
lyn, to  be  divided  as  follows :  To  my  son  Frederick  C,  five 
thousand  dollars  ($5,000),  in  consideration  of  his  faithful  ser- 
vices during  his  minority,  and  to  my  son  William  the  sum  of 
one  thousand  dollars  ($1,000).  The  balance  of  the  said  Brook- 
lyn property  to  be  equally  divided  between  my  three  sons, 
Frederick,  William  and  John.     And  if  there  should  not  be 
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Baf&cient  property  to  pay  aU  offny  bequests^  then  each  legatee 
is  to  share  the  deficiency  in  proportion  to  the  several  sums 
divided  to  them.  And  I  farther  will  and  direct,  that  if  I 
should  sell  the  property  in  Brooklyn  the  proceeds  of  such  shall 
be  divided  as  above  stated." 

At  the  time  of  his  death  the  testator  owned  the  house  situated 
in  the  city  of  Schenectady  mentioned  in  the  first  clause  with 
the  furniture  therein,  and  he  also  owned  the  house  situated  in 
Brooklyn,  mentioned  in  the  second  clause,  and  he  owned  no  other 
real  estate.  He  also  owned  the  mortgage  for  $2,000  mentioned 
in  the  first  clause,  executed  to  him  by  the  executor  Stimson 
who  resided  in  Schenectady,  and  bank  stock  of  the  par  value 
of  $2,500  of  the  Commercial  Bank  of  Brooklyn,  and  a  note  for 
$1,250  against  the  executor  Vroman,  who  resided  in  Brooklyn; 
and  it  does  not  appear  that  he  owned  any  other  personal  prop- 
erty aside  from  a  claim  for  $100  against  the  executor,  Stimson, 
for  money  loaned  a  short  time  before  his  death,  which  will  be 
hereafter  noticed ;  and  he  owed  but  a  trifling  amount  of  debts. 

In  the  fall  of  1879  the  executors  rendered  their  accounts  as 
such  to  the  surrogate  of  Schenectady  county,  and  it  then  ap- 
peared that  the  executor,  Yrom^n,  bad  paid  to  his  mother, 
the  widow  of  the  deceased,  to  apply  upon  her  annuity,  all  the 
income  of  the  Brooklyn  property,  including  his  note,  after  de- 
ducting certain  small  payments  for  debts  and  for  funeral  and 
other  expenses,  and  that  there  remained  a  balance  still  due  her. 
It  also  appeared  that  the  daughter,  Mrs.  Stimson,  had  claimed 
the  mortgage  as  a  specific  l^acy  to  her,  and  that  her  husband 
as  executor  had  assigned  it  to  her,  claiming  that  she  was  enti- 
tled to  it  at  once,  and  that  the  widow  and  daughter  Elizabeth 
were  not  entitled  to  resort  to  the  interest  upon  the  same  to 
make  up  the  amount  of  their  annuity.  The  surrogate  held, 
against  the  claim  of  Mr.  and  Mrs.  Stimson,  that  Mr.  Stimson 
should  enter  the  mortgage  in  his  account  as  a  portion  of  the 
'  assets  of  the  estate,  and  that  he  was  accountable  for  the  interest 
upon  the  same  during  the  life  of  the  widow,  and  also  that  he 
should  be  charged  with  the  sum  of  $100  borrowed  of  the  tes- 
tator with  the  interest  upon  the  same,  and  he  so  provided  in 
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his  decree.  From  that  portion  of  the  decree  Mr.  and  Mrs. 
Stimson  appealed  to  the  General  Term  of  the  Supreme  Court, 
where  the  decree  as  to  that  portion  was  reversed,  and  it  was 
held  that  Mrs.  Stimson,  under  the  will,  was  entitled  to  the 
mortgage  as  a  specific  legacy  free  from  the  payment  of  any  in- 
terest thereon,  and  also  that  the  evidence  was  not  sufficient  to 
charge  Mr.  Stimson  with  the  sum  of  $100  as  a  loan  to  him 
from  the  testator,  and  the  court  ordered  the  proceedings  to  be 
remitted  to  the  surrogate  for  a  resettlement  of  his  decree  In  ac- 
cordance with  its  judgment.  The  executor  Yroman,  the 
widow  and  other  legatees  then  appealed  to  this  court  from  the 
judgment  of  the  General  Term  so  far  as  it  reversed  the  decree 
of  the  surrogate. 

The  point  is  taken  on  the  part  of  the  respondents  that  an 
appeal  to  this  court  was  not  authorized,  because  the  judgment 
of  the  Supreme  Court  was  not  final.  But  it  was  final  so  far 
as  pertained  to  any  judicial  action.  There  was  to  be  no  fur- 
ther litigation  or  judicial  inquiry,  and  no  further  exercise  of 
judicial  discretion.  Every  thing  was  finally  settled  and  deter- 
mined. The  farther  action  of  the  surrogate  was  simply  to 
conform  his  decree  to  the  judgment  of  the  Supreme  Court.  In 
such  a  case  the  judgment  of  the  General  Term  is  so  far  final  as 
to  justify  an  appeal  to  this  court.  {Prod'oce  Bank  v.  MarUm^ 
67  N.  T.  199.) 

As  to  the  mortgage,  the  ease  is  not  free  from  difficulty. 
The  will  is  very  unskillfully  and  bunglingly  drawn,  and  we 
must  arrive  at  the  intention  of  the  testator  as  well  as  we  can ; 
and  for  that  purpose  in  such  a  case  we  may  consider  all  the 
circumstances  surrounding  the  testator  when  he  made  the  will, 
such  as  the  situation  of  his  family  and  the  nature  and  value  of 
his  estate,  not  to  put  new  language  into  the  will,  but  to  get 
out  of  the  language  the  sense  which  the  testator  really  meant 
to  embody  therein.  {Doe  v.  ProvooBt^  4  Johns.  61 ;  Shvlters 
V.  Johnson^  38  Barb.  80 ;  Ooodhue  v,  Clark,  37  N.  H.  525.) 

It  does  not  appear  that  the  testator's  wife  had  any  estate  of 
her  own,  and  it  was  evidently  his  main  purpose  to  make  pro- 
vision for  her.    As  the  daughter  Elizabeth  was  unmarried, 
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livlDg  at  home  and  was  probably  expected  to  live  with  and 
care  for  her  mother,  she  was  included  in  the  provision  made 
for  the  widow.  In  Tht^rber  v.  Chambers  (66  N.  Y.  42),  Chief 
Jndge  Chuboii  said,  that  ^4t  is  a  general  rule  that  provisions  in  a 
will  intended  for  the  support  of  the  wife  will  receive  the  most 
favorable  construction  to  accomplish  the  purpose  intended." 

The  testator  had  three  sons  and  three  daughters.  He  treated 
his  dwelling-house,  the  furniture  therein  and  mortgage  against 
Mr.  Stimson  as  his  Schenectady  property,  and  he  meant  that 
his  daughters  should  ultimately  have  that.  He  treated  the 
other  house,  the  bank  stock  and  the  note  against  his  son 
Frederick  as  his  Brooklyn  property,  and  he  meant  that  his 
sons  should  ultimately  have  that.  If  the  mortgage  is  to  be 
treated  as  a  specific  bequest,  taking  effect  in  possession  at  once, 
then  the  Brooklyn  property,  which  is  given  in  substantially  the 
same  lauguage,  is  to  be  treated  in  the  same  way.  If  the  mort- 
gage is  not  required  to  contribute  to  the  annuity,  then  the 
Brooklyn  property,  for  precisely  the  same  reasons,  is  not  re- 
quired to  contribute,  and  thus  there  would  be  no  income  out 
of  which  the  annuity  could  bo  paid.  So  the  widow  would 
have  a  home  to  live  in  and  nothing  whatever  for  her  support. 
It  cannot  be  believed  that  the  testator  intended  to  m^ke  a 
purely  formal  and  illusory  provision  for  his  widow,  while  he 
gave  the  bulk  of  his  property  at  once  to  his  children,  all  adults 
and  all  presumably  more  able  to  earn  a  support  than  she  was. 
It  is  not  to  be  supposed  that  the  testator  meant  to  make  a  pro- 
vision by  the  annuity  for  his  widow  in  lieu  of  her  dower, 
and  at  the  same  time  to  make  it  wholly  delusive  by  giving 
away  the  entire  estate  out  of  which  the  annuity  could  be  paid. 

The  provision  for  the  widow  is  the  dominant  one,  and  aU 
the  others  are  subordinate  to  it.  The  annuity  is  charged  upon 
the  entire  estate,  and  the  other  dispositions  are  made  subject 
to  that  charge.  The  will  is  to  be  so  construed  as  to  give  effect 
to  all  its  parts,  and  the  provision  that  the  annuity  is  to  be  paid 
out  of  the  entire  estate  must  have  effect. 

All  the  legacies  in  the  first  clause,  except  perhaps  the  legacy 
of  $100  each  to  his  three  grandchildren,  were  intended  to  take 
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effect  upon  the  death  of  the  wife.  It  is  plainly  so  as  to  the 
legacy  of  $3,000,  to  Elizabeth,  which  in  terms  is  ordered  to  he 
paid  ont  of  the  proceeds  of  real  estate  to  be  sold  after  the 
widow's  death.  It  must  have  been  intended  that  the  legacy 
of  $1,800,  to  Mrs.  Yedder,  should  also  be  paid  out  of  the  pro- 
ceeds of  the  same  real  estate,  as  there  was  no  other  property 
oat  of  which  it  conld  be  paid,  and  hence  the  payment  of  that 
legacy  was  deferred  until  after  the  widow's  death ;  and  it  is 
clear  that  the  mortgage  was  to  be  "  paid  "  or  delivered  to  Mrs. 
Stimson  at  the  same  time,  as  it  is  given  in  the  same  language 
and  in  the  same  sentence  with  the  legacy  to  Mrs.  Vedder.  The 
residue  mentioned  in  the  first  clause  had  reference  to  the  resi- 
due of  the  proceeds  of  the  house  and  lot  and  furniture,  and  that 
residue  is  payable  immediately  after  the  discharge  of  the  speci- 
fic legacies,  and  they  cannot  be  discharged  until  after  the  death 
of  the  widow. 

"We  are,  therefore,  of  opinion  that  the  executors  are  required 
to  hold  the  mortgage  during  the  life  of  the  widow,  and  to  use 
the  income  from  the  same  to  make  up  the  annuity  of  $500. 
In  case  the  mortgage  should  be  paid,  then  the  proceeds  will 
represent  it,  and  the  income  of  the  same  will  be  taken  during 
the  life  of  the  widow,  and  at  her  death  the  $2,000  must  be 
paid  to  Mrs.  Stimson  in  lieu  of  the  mortgage. 

As  to  the  $100,  claimed  to  have  been  loaned  by  the  testator 
to  the  executor  Stimson  on  the  20th  day  of  February,  1874, 
we  are  of  opinion  that  the  loan  was  sufficiently  established. 
On  the  day  mentioned  the  testator  gave  Stimson  his  bank 
check  for  $100,  and  he  drew  the  money  on  it.  Besting  upon 
the  check  alone  the  legal  presumption  would  be  that  it  was 
given  in  payment  of  a  debt.  But  here  all  the  circumstances 
and  the  other  evidence  rebut  that  presumption.  The  condition 
of  the  testator's  estate  at  hrs  death  shows  that  he  was  a  snug 
business  man,  not  a  money  borrower^  and  substantially  out  of 
debt.  It  may  be  inferred  that  Stimson  was  not  a  money  lender, 
and  he  gave  no  proof  that  he  rendered  the  testator  any  service 
or  sold  him  any  property  for  the  $100.  It  cannot  be  supposed 
SicKBLS  —  Vol.  LIV.  11 
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that  the  testator  borrowed  $100  of  one  who  owed  him  $2,000, 
or  that  he  paid  that  snm  to  Stimson  upon  any  debt,  when  at 
the  date  of  the  check  Stimson  owed  him  more  than  that  sum 
for  interest  upon  the  mortgage  presently  dae  or  soon  to  become 
due,  which  he  in  fact  subsequently  paid  up  to  May  first  there- 
after. The  daughter  Elizabeth  testified  that  after  her  father's 
death  she  asked  Stimson  if  her  father  had  not  given  him  the 
$100,  and  told  him  that  her  father  had  said  that  he  was  always 
borrowing  money,  and  he  did  not  see  what  he  did  with  it,  and 
that  he  made  no  reply.  The  executor  Yroman  testified  that 
about  the  time  of  taking  the  inventory  of  the  estate  he  spoke 
to  Stimson  about  the  check,  and  told  him  in  substance  that  he 
found  that  claim  due  the  estate  from  him,  and  that  he  made 
no  reply.  Both  of  the  witnesses  were  persons  interested  in 
the  estate,  who  had  the  right  to  know  the  truth  from  Stimson. 
He  was  fairly  called  upon,  in  response  to  their  questioning,  to 
divulge  the  truth.  He  was  not  only  speechless  then,  but  he  was 
speechless  at  the  hearing  before  the  surrogate  when  he  was 
competent  to  deny  or  explain  what  those  witnesses  had  testified 
to.  Upon  all  this  evidence  and  the  circumstances,  we  think 
the  probabilities  are  very  strong  that  the  $100  was  a  loan 
to  Stimson  and  not  the  payment  of  a  debt,  and  hence  that 
the  surrogate  properly  charged  him  with  the  same  with  inter- 
est. 

We,  therefore,  reach  the  conclusion  that  the  judgment  of 
the  General  Term,  so  far  as  it  reversed  the  decree  of  the  sur- 
rogate, should  be  reversed,  and  that  the  decree  of  the  surrogate 
should  be  affirmed,  with  costs  to  the  appellant  against  the  re- 
spondents, Mr.  and  Mrs.  Stimson,  in  the  Supreme  Oourt  and 
this  court. 

All  concur. 

Judgment  accordingly. 


] 
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The  People,  ex  rel.  Joel  W.  Mason  et  al.,  Appellants,  v.     i»  i» 

John  McClave,  Respondent. 

Tbe  word  "  term  "  in  the  provieion  of  the  New  York  Charter  of  1873  (§  25, 
chap.  335,  Laws  of  1878),  fixing  the  terms  of  heads  of  departments  and 
commissioners,  is  to  be  construed  as  designating  consecative  periods  of 
six  years  following  each  other  in  regular  order;  the  one  commencing 
wben  the  other  ends;  and  the  incumbent  appointed  in  any  such  period 
is  to  be  treated  as  the  incumbent  of  the  term  or  period  to  which  his 
appointment  relates,  his  office  expiring  with  the  expiration  of  tlie  term. 

Wliere,  therefore,  the  term  of  a  police  commissioner  expired  April  80, 
1878,  and  his  successor  wan  not  appointed  until  May  15,  1880,  held,  that 
the  term  of  the  latter  expired  April  30,  1884. 

The  rules  for  the  interpretation  of  statutes  containing  provisions  appa- 
rently inconsistenl  and  contradictory,  considered  and  declared. 

(Argued  March  25,  1885  ;  decided  April  14,  1885.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  a  case 
submitted  under  section  1279  of  the  Code  of  Civil  Procedure. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

•  Frances  Lynde  Stetson  and  Charles  P,  Miller  for  appellant. 
For  every  police  commissioner  of  the  city  of  New  York,  duly 
appointed  as  the  successor  to  a  commissioner  whose  terra  has 
fully  expired,  the  legislature  has  by  express  and  repeated  enact- 
ment created  a  definite  and  separate  term  of  of&ce  of  six  years 
in  length.  (Laws  of  1873,  chap.  335,  §§  25,  39 ;  Laws  of  1 S74, 
chap.  300.)  The  change  in  the  statute  proposed*  by  the  de- 
fendant's counsel  is  violent  and  inadmissible.  {People  v. 
Woodruff,  32  N.  T.  355  ;  Potter's  Dwarris,  199,  209,  210.) 
The  limitation  of  the  statute  should  be  referred  to  its  fit 
antecedent.  {Gushing  v.  Warrick^  9  Gray,  382;  7?.  v.  Wright^ 
1  Ad.  &  El.  448 ;  10  M.  &  W.  728 ;  32  N.  T.  3G1 ;  57  How. 
Pr.  424;  People  v.  Gardner,  45  JS".  Y.  812.)  The  latter 
part  of  a  statute,  or  even  a  section,  prevails  and  repeals  that 
which  precedes,  and  is  repugnant.  {Harrington  v.  Trus- 
tees, etCy  10  Wend.  547 ;  Sedg.  on  Stat.  Const.  [2d  ed.]  107.) 
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The  relator's  statutory  right  to  a  six  years'  term  is  subject  to 
diminution  by  reason  of  any  supposed  policy  of  the  law.  (Pot- 
ter's Dvvarris,  215;  Bex  v.  Stone^  6  East,  518;  Haworih  v, 
Omerod,  6  Q.  B.  307 ;  1  Term  R.  52 ;  People  v.  Cfreeriy  2 
Wend.  266;  People  v.  CoutarUy  11  id.  133,  511;  People,  ex 
rel,  JlcOcmn,  v.  Kilbourne,  68  N.  Y.  479.)  The  Consolida- 
tion Act  of  1882  cannot,  under  its  own  provisions,  or  under  the 
general  rules,  be  made  applicable  to  rights  like  those  of  the 
relator  existing  at  the  time  of  its  enactment.  {People  v.  Su- 
pervieorSj  16  N.  Y.  424 ;  People,  ex  rel.  v.  Green,  58  id.  295.) 

Joseph  H,  CJioate  and  Edward  M.  Shepard  for  respondent. 
The  term  of  the  police  commissioners  under  the  statute  is 
six  years,  and  the  hold-over  period,  if  any,  is  no  j)art  of 
the  term.  {People,  ex  rel.  v.  Cooper,  57  How.  Pr.  416 ;  Peo- 
ple, ex  rd.  V.  Orissey,  91  N.  Y.  616.)  A  vacancy  which,  in 
the  language  of  section  25,  occurs  "  by  reftson  of  the  expira- 
tion of  the  term  of  office,"  plainly  does  not  mean  an  abso- 
lute vacancy,  for,  under  the  statute,  the  officer  holds  over  until 
his  successor  is  appointed,  but  simply  that  the  office  is  in  a  con- 
dition that  an  appointment  to  it  may  be  made.  {People,  ex  rel. 
V.  Cooper,  57  How.  Pr.  416 ;  People,  ex  rel.  v.  Crissey,  91  N.  Y. 
634.)  The  e3q)ression  "  any  person  who  shall  be  appointed  to  fill 
any  such  vacancy  shall  hold  his  office  for  the  unexpired  term  of 
his  predecessor,"  means  that  after  the  vacancy  has  arisen  by  expi- 
ration of  a  term  which  makes  it  proper  to  appoint  a  new  com- 
missioner, the  appointment  shall  be  made  for  the  unexpired 
portion  of  -the  term  in  which  the  immediate  predecessor  was 
serving.  {Matter  of  N.  T.  <&  B.  Bridge,  72  N.  Y.  527 ;  1 
Kent's  Com.  462 ;  Waller  v.  Harris,  20  Wend.  561.)  There 
is  no  property  or  legal  right  in  a  public  office  under  the  char- 
ter of  New  York  city  which  the  legislature  may  not  take 
away,  expressly  or  impliedly,  or  indirectly  by  providing  that 
a  former  law,  by  virtue  of  which  the  officer  was  supposed  to 
hold  his  office  under  one  limitation,  shall  be  so  construed  as 
that  he  shall  hereafter  bold  it  under  another  and  different  lim- 
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itation.    {People^  ex  rd,  v.  Davenportj  91  N.  T.  585 ;  People^ 
ex  rd.  V.  Wood^  71  id.  371.) 

Andrews,  J.  This  controvesy  relates  to  the  title  to  the 
office  of  police  commissioner  of  the  city  of  New  York,  claimed 
by  the  relator  Joel  W.  Mason,  under  an  appointment  made  by 
the  mayor  and  confirmed  by  the  board  of  aldermen  May  25, 
1880,  and  also  by  the  defendant,  John  McClave,  ander  a  similar 
appointment  and  confirmation  made  November  21, 1884.  The 
defendant  was  appointed  in  place  of  the  relator  on  the  assmnp- 
tion  that  the  relator's  term  of  office  expired  on  the  1st 
day  of  May,  1884.  It  is  conceded  that  both  appointments 
were  regular  in  form,  but  the  controversy  arises  upon  the  con- 
tention of  thjQ  relator  that  his  appointment  on  the  25th  day  of 
May,  1880,  was  by  construction  of  law  for  the  term  of  six 
years,  which  did  not  expire  until  May,  1880,  and  that  conse- 
quently fhere  was  no  vacancy  at  the.  time  of  the  appointment 
of  the  defendant  in  November,  1884,  and  that  his  appoint- 
ment was  unauthorized  and  void.  The  defendant  upon  his 
appointment  took  possession  of  the  office,  and  was  recognized 
as  police  commissioner  by  the  other  commissioners,  and  has 
since  been  acting  as  such  commissioner  to  the  exclusion  of  the 
relator.  The  appointment  of  the  relator  was  not  in  terms  an 
appointment  for  six  years.  His  certificate  of  appointment  is 
dated  May  25, 1880,  and  certifies  that  he  had  on  that  day  been 
appointed  police  commissioner  in  place  of  De  Witt  C.  Wheeler, 
whose  term  of  office  expired  May  1,  1878,  in  accordance  with 
chapter  335  of  the  Laws  of  1873,  being  "  An  act  to  reorganize 
the  local  government  of  the  city  of  New  York."  It  appears 
from  the  agreed  facts  that  Wheeler  was  appointed  police  com- 
missioner December  31,  1875,  in  place  of  George  W.  Matsell, 
removed,  for  the  unexpired  portion  of  a  term  of  five  years 
which  commenced  May  1,  1873,  and  that  he  held  over  after 
the  expiration  of  that  terra,  from  May  1,  1878,  until  Septem- 
ber 25,  1880,  a  period  of  two  years  and  twenty-five  days,  until 
the  appointment  of  the  relator,  no  new  appointment  meanwhile 
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having  been  made.     The  qaestion  presented  is  purely  one  of 
statutory  construction. 

Tlie  present  board  of  police  commissioners  in  the  city  of  New 
York  was  created  under  the  authority  of  chapter  335  of  the 
Laws  of  1873,  known  as  the  city  charter,  as  amended  (in  a 
part  not  material  to  the  present  inquiry)  by  chapter  300  of  the 
Laws  of  1874.  It  is  by  reference  to  the  act  of  1873  that  the 
present  controversy  is  to  be  solved.  It  is  insisted  by  the  coun- 
sel for  the  relator  that  every  police  commissioner  of  the  city  of 
New  York,  duly  appointed  as  the  successor  to  a  commissioner 
whose  term  of  office  has  fully  expired,  has  by  the  express  pre- 
scription of  .the  act  a  definite  and  individual  term  of  office  of 
six  years,  which  cannot  be  cut  down  or  abridged  by  the  omis- 
sion of  the  mayor  to  appoint,  or  of  the  board  of  aldermen  to 
confirm,  a  new  commissioner  at  the  time  when  a  new  appoint- 
ment might  lawfully  be  made.  On  the  other  hand  it  is  insisted 
by  the  counsel  for  the  defendant  that,  by  the  true  confetrnction 
of  the  act,  the  term  of  a  commissioner  appointed  to  succeed  a 
commissioner  whose  term  has  expired,  is  to  be  reckoned,  for  the 
purpose  of  ascertaining  its  duration,  from  the  Ist  day  of  May 
in  the  year  of  the  expiration  of  the  prior  term,  and  that  the 
new  appointee  is  entitled  to  hold  his  office  only  until  the  expira- 
tion of  six  years  from  that  date,  however  long  the  interval  may 
have  been  between  the  expiration  of  the  prior  term  and  the 
date  of  his  appointment.  The  question  is  left  in  great  per- 
plexity by  the  lack  of  precision  in  the  wording  of  the  act,  and 
the  difficulty  of  reconciling  apparently  conflicting  provisions. 
The  two  sections  of  the  act  of  1873,  on  which  the  determina- 
tion of  the  controversy  primarily  depends,  are  sections  25  and 
39.  The  first  is  found  in  the  article  relating  to  the  executive 
powers,  and  the  second  in  that  relating  to  the  police  depart- 
ment. Section  25  vests  in  the  mayor  the  power  to  nominate, 
and  with  the  consent  of  the  board  of  aldermen  to  appoint  heads 
of  departments  and  all  commissioners,  including  commissioners 
of  police  (with  certain  exceptions  not  material  here),  but  pro- . 
vides  that  the  then  president  of  the  department  of  police,  and 
certain  other  heads  of  departments  named,  shall  hold  their 
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offices  until  the  expiration  of  their  respective  terms  of  office 
for  which  they  were  appointed,  nnless  removed  for  cause.  The 
section  then  provides  as  follows :  "  Every  head  of  department 
and  person  in  this  section  named,  except  as  herein  otherwise 
provided,  shall  hold  his  office  for  the  term  of  six  years,  and  in 
each  case  until  a  person  is  appointed  in  his  place.  The  terms 
of  office  of  all  such  heads  of  departments,  and  persons  other 
tlian  those  first  appointed,  shall  commence  on  the  first  day  of 
May,  but  the  heads  of  departments,  consisting  of  boards  of 
commissioners  first  appointed  after  the  passage  of  this  act,  shall, 
except  as  herein  otherwise  expressly  provided,  be  appointed  for 
two,  four  and  six  years,  respectively,  and  except  that  the  com- 
missioners of  police  first  appointed  as  aforesaid  shall  hold  their 
offices  for  one,  two,  three  and  five  years,  respectively.  The 
persons  first  appointed  shall  take  office  on  the  expiration  of  the 
terms  of  office  of  the  present  incumbents,  as  hereinafter  pro- 
vided, and  shall  hold  their  offices  until  the  first  day  of  May  in 
the  year  In  which  it  is  herein  provided  that  their  respective 
terms  shall  expire.  All  nominations  to  any  office  or  offices 
which,  by  this  act,  the  mayor  is  authorized  or  empowered  to 
nominate  a  person  or  persons  to  in  place  of  any  present  incum- 
bent or  incumbents,  shall  be  made  to  the  board  of  aldermen 
within  twenty  days  after  the  passage  of  this  act,  and  any  such 
nomination  or  nominations  to  fill  any  vacancy  which  shall  here- 
after occur  by  reason  of  the  expiration  of  the  term  of  office  of 
any  officer,  or  from  any  other  cause,  and  which  shall  not  be 
created  by  any  thing  in  this  act  providing  for  the  termination 
of  the  term  of  office  of  any  officer  or  person  now  in  office,  shall 
be  made  to  the  board  of  aldermen,  within  ten  days  from  the 
day  of  the  date  of  any  such  vacancy ;  and  any  person  who  shall 
be  appointed  to  fill  any  such  vacancy  sliall  hold  his  office  for 
the  unexpired  term  of  his  predecessor."  The  thirty-ninth  sec- 
tion is  as  follows:  '^The  police  department  shall  have  for  its 
head  a  board  to  consist  of  five  persons,  to  be  known  as  police 
commissioners  of  the  city  of  New  York,  who,  except  those 
first  appointed)  shall  hold  their  offices  for  six  years,  imless 
sooner  removed  as  herein  provided ;  but  those  first  appointed 
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shall  be  appointed  and  hold  office  for  one,  two,  three  and  five 
years,  respectively."  Section  117  declares  that  the  terms  of 
office  of  the  police  commissioners  and  other  officers  authorized 
to  be  appointed  by  the  mayor  and  board  of  aldermen,  except  as 
otherwise  expressly  provided  in  the  act,  shall  cease,  terminate 
and  expire  on  the  1st  day  of  May,  1873,  unless  an  appointment 
of  a  successor  shall  be  sooner  made  as  provided  in  the  act. 
The  act  was  passed  April  30,  1873,  and,  except  as  tp  certain 
provisions  not  material  to  mention,  took  effect  on  the  day  of 
its  passage. 

The  relator's  counsel  rests  his  case  upon  the  thirty-ninth 
section,  and  insists  that  by  the  necessary  force  and  meaning  of 
that  section  a  police  commissioner  appointed  as  successor  to  a 
commissioner  whose  term  had  fully  expired,  holds  his  office  for 
six  years  from  the  time  of  his  appointment.  If  this  was  the 
only  section  of  the  act  relating  to  the  duration  of  terms,  the 
claim  would  be  unanswerable.  It  is  to  be  observed  that  the 
prescription  in  the  thirty-ninth  section  of  the  term  of  six  years 
is  general,  and  applies  to  every  appointment  of  police  commis- 
sioners after  the  first  appointments.  If  this  section  is  alone 
regarded,  the  term  of  six  years  is  given  not  only  to  a  police 
commissioner  appointed,  as  was  the  relator,  to  succeed  one 
whose  term  had  fully  expired,  but  to  every  appointee,  whether 
appointed  to  fill  a  vacancy  created  by  the  expiration  of  a  term, 
or  one  created  by  the  death,  resignation,  or  removal  of  an 
incumbent  during  his  term  of  office.  The  section  makes  no 
discrimination  between  these  different  classes  of  appointees  in 
respect  to  their  terms  of  office,  and  if  any  distinction  exists, 
and  one  class  hold  their  offices  for  six  years,  and  the  other  for 
the  unexpired  term  of  their  predecessors  only,  it  must  be  found 
in  other  provisions  of  the  act.  The  counsel  for  the  relator  is 
compelled  to  concede  that  a  commissioner  appointed  to  fill  a 
vacancy  caused  by  the  death,  resignation,  or  removal  of  an 
incumbent,  holds  only  for  the  unexpired  term  of  his  prede- 
cessor. Section  39  makes  no  such  exception,  and  the  conces- 
sion of  counsel,  which  it  was  impossible  to  avoid,  is  an  aban- 
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donmeut  of  any  claim  that  that  section  determines  in  every 
case  the  period  for  which  an  appointee  may  hold  his  office. 

In  determining  the  question  now  before  us,  the  court  is  to 
be  guided  by  the  established  rules  of  interpretation  of  written 
instruments.  It  is  not  compelled  —  indeed,  it  is  not  permitted, 
to  give  absolute  and  unqualified  effect  to  a  single  section  or 
clause  of  a  statute,  however  direct,  plain  and  unambiguous,  con- 
sidered by  itself  alone,  the  language  may  be,  if  there  are  other 
provisions  inconsistent  with  a  literal  and  unrestricted  interpreta- 
tion of  such  clause  or  section,  unless  the  repugnancy  is  irrecon- 
cilable, in  which  case  it  is  the  duty  of  the  court  to  preserve 
the  paramount  intention,  so  far  as  it  is  consistent  with  the  rules 
of  law,  although  this  may  lead  to  the  rejection  of  some  subor- 
dinate and  secondary  provision.  ( Tagqari  v.  Murray^  53  N.  Y. 
233.)  But  fortunately  it  does  not  very  frequently  happen  that 
a  statute  is  incapable  of  a  construction  which  will  give  some 
effect  to  all  its  parts.  Tlie  primary  purpose  of  interpretation 
is  to  ascertain  the  intent  of  the  law-makers,  and  in  statutes  as 
other  instruments,  clauses,  in  themselves  absolute  and  unquali- 
fied, may  be  limited  by  other  clauses  and  provisions.  The 
whole  context  of  a  statute  may  be  examined  to  ascertain  the 
meaning  of  a  particular  clause,  and  this  becomes  necessary 
where  the  meaning  is  doubtful,  or  where  by  giving  a  particular 
clause  full  effect  it  would  come  in  conflict  with  other  clauses. 
A  statute,  like  a  will  or  contract,  is  to  be  construed  as  a  whole, 
and  in  applying  this  principle  of  construction,  it  is  not  mate- 
rial in  what  order  provisiotis,  which  at  first  blush  seem  contra- 
dictory, are  placed.  The  meaning  is  to  be  collected  ex  antece^ 
dentihus  et  consequeniibus,  and  a  later  provision  may  be  quali- 
fied by  a  prior  one,  or  the  contrary.  When  the  effort  at  a 
reconciling  construction  fails,  and  the  repugnancy  of  different 
parts  is  absolutely  irreconcilable,  courts  sometimes  solve  the 
difficulty  by  applying  the  somewhat  arbitrary  rule  that  the  last 
expression  of  the  lawmaker  in  the  act  embodies  the  final  intent, 
and  on  this  ground  give  it  effect  rejecting  the  prior  inconsistent 
provision.  But  this  is  a  rule  to  be  resorted  to  only  in  extremis. 
SicKELS — Vol.  LIV.  18 
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{Richard-8  v.   Blucky  6  0.  B.   Ml ;  Broom's  Max.  430,  and 
cases  cited.) 

A  casual  reference  to  the  twenty-fifth  section  discloses  one 
plain  and  marked  exception  to  the  general  words  in  the  thirty- 
ninth  section,  prescribing  a  six-years  term,  an  exception  to 
which  we  have  already  referred,  and  which  is  created  by  the 
clause  in  the  twenty-fifth  section  following  the  clause  prescrib- 
ing the  time  within  which  nominations  by  the  mayor  shall  be 
made  to  fill  vacancies.  The  clause  is,  "  and  any  person  who 
shall  be  appointed  to  fill  any  such  vacancy  shall  hold  his  office 
for  the  unexpired  term  of  his  predecessor.-''  This  clause  places 
it  beyond  doubt  that  an  appointee  to  fill  a  vacancy  caused  by 
the  death,  resignation  or  removal  of  an  incumbent  during  his 
term,  holds  only  for  the  remainder  of  such  term  or  period, 
which  of  course  may  be  much  less  than  six  years.  The  coun- 
sel for  the  defendant  insists  that  this  clause  applies  as  well  to 
vacancies  occasioned  by  the  expiration  of  the  full  term  of  an 
incumbent,  as  to  vacancies  occuiTing  intermediate  sucli  term. 
But  we  think  this  construction  is  inadmissible,  and  we  accept 
upon  this  point  the  argument  of 'the  counsel  for  the  relator. 
The  preceding  paragraph  prescribes  the  time  within  which 
nominations  by  the  mayor  shall  be  made,  ^r«^  (in  substance), 
that  nominations  in  place  of  present  incumbents,  including 
those  ofiicers  whose  terms  are  by  the  one  hundred  and  seven- 
teenth section,  made  to  cease  and  determine  on  the  1st  of  May, 
1873,  shall  be  made  within  twenty  days  after  the  passage  of 
the  act,  and  second^  that  a  nomination  to  fill  any  vacancy 
thereafter  occurring  "  by  reason  of  the  expiration  of  the  term 
of  office  of  any  officer,  or  from  any  other  cause,"  shall  be  made 
within  ten  days  of  the  date  of  any  "  such  vacancy."  Then 
follows  the  clause  before  quoted — "  and  any  person  who  shall 
be  appointed  to  fill  any  such  vacancy,  shall  hold  his  office  for 
the  unexpired  term  of  his  predecessor."  We  think  the  neces- 
sary sense  of  the  clause  requires  that  it  should  be  held  to  refer 
to  the  vacancies  other  than  those  arising  from  the  expiration 
of  terms.  It  is  absurd  to  say  that  a  person  appointed  to  fill  a 
vacancy  caused  by  the  expiration  of  a  term,  shall  hold  his 
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office  for  the  unexpired  term  of  his  predecessor,  when  the  pre- 
decessor could  have  no  unexpired  term.  The  iacougruity  of 
such  a  construction  is  avoided  by  referring  the  word  "  vacancy  " 
in  the  last  clause  to  its  last  antecedent  subject,  viz.:  vacancies 
occurring  from  causes  other  than  the  expiration  of  a  term. 
The  referring  of  a  relative  to  such  antecedents  only  as  will 
give  a  clause  a  sensible  and  reasonable  construction,  is  justified 
by  reason  and  authority.  {GiMhiiig  v.  Wor7*ioky  9  Gray,  382 ; 
Rex  V.  Wright,  1  A.  &  E.  434;  Potter's  Dwarris,  209,  210 
and  cases  cited.)  While  the  construction  claimed  by  the  de- 
fendant, if  permissible,  would  be  decisive  of  the  case  in  his 
favor  and  avoid  the  necessity  of  further  consideration,  it  in- 
volves the  interpolation  into  the  clause  of  words  which  change 
the  natural  sense  of  the  words  used,  to  do  which  would  amount 
to  judicial  legiidation,  and  we  cannot  yield  to  it  our  assent* 
But  there  are  other  provisions  in  the  twenty-fifth  section, 
which  considered  in  connection  with  the  policy  of  the  act,  give 
countenance  and  support  to  the  defendant's  title.  Tlie  excep- 
tion to  the  prescription  of  a  six-years  term  provided  by  the 
thirty-ninth  section  already  noticed,  is  not  the  only  exception 
created  by  the  twenty-fifth  section.  It  will  be  noticed  that 
tliat  section  expressly  declares  that  the  terms  of  office  of  all 
heads  of  departments,  and  persons  other  than  those  first  ap- 
pointed, shall  commence  on  the  1st  day  of  May.  This  pro- 
vision is  as  peremptory  as  the  provision  in  the  thirty-ninth 
section,  that  police  commissioners  shall  hold  their  offices  for 
six  years.  In  the  practical  administration  of  the  scheme  of 
the  act,  it  could  rarely  happen  that  a  police  commissioner 
would  hold  in  actual  enjoyment  a  full  term  of  six  years  by  vir- 
tue of  his  commission.  So  far  as  I  can  see,  it  would  never 
happen  unless  the  appointment  was  made  on  the  very  Ist  day 
of  May  succeeding  the  expiration  of  the  prior  term,  or  unless 
it  was  made  before  the  expiration  of  the  prior  term,  in  antici- 
pation of  the  vacancy,  which  the  act  does  not  seem  to  contem- 
plate, as  it  provides  that  a  nomination  to  fill  a  vacancy  shall  be 
made  "  within  ten  days  of  the  day  of  the  date  of  any  such 
vacancy."     The  nomination  for  a  vacancy  in  ordinary  cases 
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would  be  made  after  the  vacancj  has  occurred,  aud  after  the 
first*  day  of  May.  But  the  twenty-fifth  section  makes  the  term 
to  commence  on  the  1st  day  of  May,  and  it  ends  on  the  30th 
day  of  April,  six  years  from  that  time.  A  police  commis- 
sioner appointed  after  the  Ist  day  of  May,  in  the  year  in 
whi^h  a  prior  term  expires,  would  therefore  hold  the  ofiice  in 
actual  enjoyment,  under  his  appointment,  only  for  a  period  of 
five  years  and  the  fraction  of  a  year.  If  he  (»ccupied  the  office 
for  any  longer  period,  it  would  be  by  virtue  of  the  provision 
permitting  an  officer  whose  tenn  has  expired,  to  hold  over 
until  his  successor  shall  have  been  appointed.  But  there 
would  be  nothing  to  prevent  another  appointment  on  the  1st 
day  of  May,  of  the  year  in  which  his  term  expired.  If,  there- 
fore, the  relator  liad  been  appointed  at  any  time  within  a  year 
after  Wheeler's  term  expired,  viz.:  between  May  1,  1878^,  and 
May  1,  1879,  we  think  it  reasonably  clear  that  his  term  of 
office  would  have  expired  on  the  1st  of  May,  1884,  although 
he  had  been  in  the  possession  and  actual  enjoyment  of  the 
office  for  only  five  years  and  the  fraction  of  a  year.  The 
case  we  have  supposed,  differs  from  the  case  before  us, 
only  in  the  fact  that  the  relator's  appointment  as  successor  to 
Wheeler,  was  delayed  for  two  years  and  over  after  the  vacancy 
occurred.  But  does  this  change  the  result?  Must  not  his 
term  for  the  purpose  of  computation  be  deemed  to  have  com- 
menced when  an  appointment  might  have  been  made,  viz.: 
May  1,  1878.  It  is  true  that  the  twenty-fifth  section  does  not 
specify  in  words  that  the  1st  day  of  May,  on  which  a  term  is 
to  commence,  is  the  let  day  of  Maj'  of  the  year  in  which  the 
prior  term  expired.  But  in  connection  with  the  context, 
which  makes  it  mandatory  upon  the  mayor  to  make  a  nomina- 
tion within  ten  days  after  the  happening  of  a  vacancy,  that 
seems  to  be  the  true  meaning  of  the  provision. 

The  conclusion  to  which  the  argument  thus  far  tends,  is  re- 
enforced  by  considerations  drawn  from  the  policy  of  the  act. 
The  act  of  1873,  provided  a  system  of  executive  administration 
in  respect  to  departments  carried  on  by  boards  of  several  mem- 
bers, by  which  the  majority  of  the  several  boards  should  always 
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be  composed  of  raembors  of  experience  in  the  particular  depart- 
ments  with  which  they  were  connected.  To  this  end  the  terras 
of  oflSce  were  made  to  commence  and  terminate  on  the  Ist  of 
May,  and  they  were  so  arranged  that  the  term  of  only  one 
member  should  expire  in  any  one  year.  To  further  secure  the 
proper  working  of  the  system,  it  was  made  the  duty  of  the 
mayor  to  make  a  nomination  to  fill  a  vacancy  within  ten  days 
from  its  date.  If  an  appointment  was  made  to  fill  a  vacancy 
in  an  unexpired  term,  it  was  expressly  provided  that  the  ap- 
pointee should  hold  only  for  the  remainder  of  such  term.  If 
the  appointment  was  to  fill  a  vacancy  caused  by  the  expiration 
of  a  term,  the  Appointee  was  to  hold  for  six  years  from  the  1st 
of  May,  which,  however,  might  not  be  an  absolute  term  in  en- 
joym^t  for  six  years,  because  siich  period  might  be  abridged 
by  delay  on  the  part  of  the  appointing  power,  but  if  the  pro- 
visions of  the  act  were  carried  out  as  intended  and  contemplated, 
and  nominations  were  promptly  made  and  confirmed,  every 
commissioner  appointed  as  successor  to  one  whose  term  had 
fully  expired,  would  practically  hold  for  six  years.  By 
construing  the  word  "term"  in  the  twenty-fifth  section,  as 
designating  consecutive  periods  of  six  years  following  each  other 
in  regular  order,  the  one  commencing  when  the  other  ends, 
and  treating  the  incumbent  appointed  in  any  such  period  as 
the  incumbent  of  the  particular  term  or  period  of  six  years  to 
which  his  appointment  relates,  whose  office  would  expire  with 
the  expiration  of  the  six-years  term  or  period,  the  policy  of  the 
act  would  be  preserved,  or  at  least  the  chances  of  its  being 
broken  in  upon  by  unforeseen  contingencies  would  be  very  re- 
mote. The  policy  to  which. we  have  adverted  is  not  a  mere 
conjecture  spelled  out  or  inferred  irom  doubtful  phrases.  It 
is  plainly  shown  on  the  face  of  the  act.  It  would  be  subverted 
by  sustaining  the  contention  of  the  relator.  Nor  upon  the 
construction  which  we  are  inclined  to  give  to  the  act,  is  the 
case  of  the  relator  a  casus  omissics.  It  is  very  unlikely  that 
such  a  delay  as  happened  in  respect  to  this  appointment  was  in 
the  view  of  the  legislature.  But  nevertheless  the  contingency 
was  provided  for,  if  by  the  true  construction  of  the  act  every 
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new  term  of  office  for  the  purpose  of  computation  is  deemed  to 
have  commenced  on  the  Ist  day  of  May  of  the  year  in  which 
the  preceding  terra  expired. 

The  Consolidation  Act  of  1883  removes  all  doubt  upon  the 
point  here  involved,  in  future  cases.  It  was  enacted  "  to  declare 
the  special  and  local  laws  affecting  public  interests  in  the  city 
of  New  York."  It  provides  in  section  106,  that  "  the  terms  of 
office  of  all  such  heads  of  departments  and  persons  whensoever 
actually  appointed,  shall  commence  on  the  Ist  day  of  May  in 
the  year  in  which  the  terms  of  office  of  their  predecessors  ex- 
pire." The  act  of  1882  is,  wo  think,  entitled  to  some  force  as  a 
legislative  construction  of  the  act  of  1873.  Upon  the  best  re- 
flection we  can  give  to  the  difficult  questions  in  this  case,  we 
have,  though  not  without  hesitation,  reached  the  conclusion  that 
the  relator's  term  expired  April  30, 1884,  six  years  from  the 
expiration  of  the  term  of  his  predecessor,  and  that  the  defendant 
is  dejure  police  commissioner  under  his  appointment. 

The  judgment  should  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Settlement  of  the  Accounts  of  Mabtin 

H.  Yates  as  Executor. 

Y,,  by  his  win,  after  pajrment  of  debts,  ^ave  to  his  wife  all  of  his  "  estate, 
both  real  and  personal,  she  to  hav^e  and  to  hold  the  same  and  to  receive  and 
enjoy  as  her  own  property,  the  rents,  issues  and  profits  therefrom  daring 
life;"  remainder  to  his  children.  He  died  seized  of  two  adjoinlni^  farms, 
upon  one  of  which  he  lived  at  the  time  of  his  decease,  and  which  had 
been  used  in  connection  and  in  part  for  dairy  purposes.  The  personal 
property  consisted  of  stock  upon  the  farms  and  a  quantity  of  farm  pro- 
duce, to- wit :  hay,  oats,  corn,  wheat  and  potatoes.  Tlie  widow  used  and 
disposed  of  the  farm  produce.  Upon  settlement  of  the  accounts  of  the 
executor,  held,  that  he  was  not  chargeable  therewith  ;  that  it  could  not  be 
presumed  to  have  been  the  testator's  intent  to  have  the  perishable  prop- 
erty taken  from  the  widow  and  sold  by  the  executor,  but  rather,  as  they 
were  essential  to  the  support  of  the  stock  and  the  carrying  on  of  the 
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farm,  from  which  only  her  maintenance  could  come,  that  she  was  to  en- 
joy and  uae  the  property  as  the  testator  had  done  and  in  the  form  in 
which  he  left  it. 

From  the  operation  of  the  general  rale,  which  admits  of  a  limitation  over 
of  a  chattel  interest  after  a  life  estate  in  the  same,  are  excepted  articles 
of  which  the  use  consists  in  the  consumption.' 

Where,  upon  trial  before  a  referee,  questions  as  to  the  admissibility  of  evi- 
dence  objected  to  are  without  dissent  reserved,  and  the  referee  is  not 
thereafter  asked  to  pass  upon  them,  and  no  exceptions  are  taken,  and  no 
application  made  to  strike  out  the  testimony,  no  question  is  presented 
of  which  an  appellate  court  can  take  notice. 

(Submitted  March  27,  1885 ;  decided  April  14, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1884,  which  affirmed  a  decree  of  the  surrogate  of 
the  county  of  Cortland,  upon  settlement  of  the  accounts  of 
Martin  H.  Tates  as  executor  of  the  will  of  Benjamin  Yates, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jer<yme  Squires  for  appellants.  The  order  appointing  the 
referee  was  made  under  section  2546  of  the  Code,  and  under 
it  the  referee  had  the  same  power  as  a  referee  appointed  by  the 
Supreme  Court  for  the  trial  of  an  issue  of  fact  in  an  action  by 
the  Supreme  Court.  (Code  of  Civ.  Pro.,  §  2546.)  The  be- 
quest to  the  widow  was  a  general  legacy.  {Scofield  v.  Adams, 
12  Hun,  369 ;  Tift  v.  Porter,  8  N.  Y.  518 ;  Redf.  on  Ex.  838 ;  2 
Bouv.  Law  Diet.  17 ;  Schouler's  Ex'rs  &  Adm'rs,  461.)  A  trust 
was  created  by  the  testator's  will  in  the  executor  over  this  per- 
sonal property.  He  took  the  legal  title  to  it,  and  it  was  his  duty 
to  see  that  the  terms  of  the  will  were  executed,  and  this  property 
disposed  of  as  directed  therein.  {Livingston  v.  Hurry,  68  N. 
Y.  492  ;  IIow  v.  Harl  of  Dartmouth,  7  Ves.  137.)  In  doubt- 
ful cases  the  courts  lean  against  a  consideration  which  makes 
the  legacy  specific.  {Bliven  v.  Seymour,  88  N.  Y.  476 ;  Footers 
Appeal,  22  Pick.  229.)  When  there  is  a  general  bequest  for 
life,  with  a  remainder  over,  although  it  includes  articles  which 
are  consumed  in  the  using,  the  whole  must  be  sold  by  the  ex- 
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ecutor,  and  tho  interest  or  income  only  paid  to  the  legatee  for 
life.  (Willard  on  Ex.  384;  Livingston  v.  Murry^  68  N.  Y. 
492;  Govenhoven  v.  Schuler^  2  Paige,  122;  Glark  v.  Glarhy 
8  id.  153 ;  Gaima  v.  Ghavherty  9  id.  160 ;  Galkina  v.  Galkins^ 
1  Redf.  337 ;  Redf.  on  Surr.  565,  567.)  The  residuary  lega- 
tees  had  a  vested  right  in  all  the  estate  of  the  testator  at  the 
time  of  his  death.  {In  re  Bogart^  28  Hun,  466  ;  Landers  v. 
Barile,  29  id.  174;  Williams  v.  Peahody,  8  id.  271.)  When 
an  executor  neglects  to  file  his  accounts,  and  the  legatees  or  in- 
terested parties  institute  proceedings  to  compel  him  to  render 
an  account  of  his  proceedings,  the  surrogate  may  require  him  to 
pay  the  petitioner's  costs  individually,  or  allow  the  same  out  of 
the  estate.  (2  Redf.  849  ;  Redf.  on  Surr.  758-759 ;  Noyes  v. 
Ghildren's  Aid  Soc\,  70  N.  Y.  482.) 

George  E,  Goodrich  and  J.  iT.  Hammond  for  respondent. 
The  verified  account  of  an  executor,  with  vouchers,  raises  the 
presumption  that  the  payments  were  properly  made.  {Bain- 
Iridge  v.  McGuUoiigh,  3  Thorn.  &  Cook,  4S6;  1  Hun,  488; 
Metzer  v.  Metzer^  1  Bradf.  246 ;  WesterveU  v.  Gregg^  1  Barb, 
Ch.  469.)  It  establishes  the  genuineness  of  the  claims  paid, 
and  throws  the  burden  of  proof  on  those  contesting.  (  Voir 
entihey.  Valentine,  4  Redf.  265;  Estate  of  Liliendahl^  2  Month. 
L.  Bui.  93.)  The  accounting  party  is  not  bound  to  establish  pay- 
ments for  which  he  presents  vouchers,  unless  they  have  been 
obje(;ted  to ;  and  the  burden  of  impeaching  such  payments  is 
on  the  contestant.  {Boughton  v.  Flinty  74  N.  Y.  476.)  It 
rests  with  the  party  objecting  to  establish  more  assets  than  are 
acknowledged  by  the  account  or  inventory.  {Bainbridge  v. 
McGullov^hy  1  Hun,  488 ;  Marre  v.  Ginochioj  2  Bradf.  165.) 
The  contestant  of  an  account,  who  charges  that  the  adminis- 
trator has  not  accounted  for  all  the  assets,  must  establish  the 
fact  of  the  omission  with  proof  reasonably  certain  and  definite. 
{Fowler  v.  Lockwood^  3  Redf.  465.)  Executors  on  their  account- 
ing are  not  bound  to  show  affirmatively  a  wise  and  honest  ad- 
ministration. The  party  alleging  dereliction  is  bound  to  prove 
it.  {Freeman  v.  Kellogg^  4  Redf.  218.)  The  proper  practice  is  to 
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State  the  objections  to  an  account  in  the  form  of  distinct  and 
specific  allegations,  and  give  proof  thereof,  and  this  applies  to 
all  objections.  {Batnlridge  v.  McCullough^  1  Hun,  488 ; 
Williams  on  Executors,  1784-85  ;  Toung  v.  Shdton^  3  Ilaz. 
784.)  If  the  rulings  of  an  auditor  are  reviewable  on  appeal 
from  a  surrogate's  decree  (as  to  which  qtiosre)^  the  questions 
must  first  be  presented  to  the  surrogate  and  his  decision  ob- 
tained thereon.  {Boughton  v.  Flinty  74  N.  Y.  476.)  The 
court  on  appeal  will  not  reverse  the  decree,  even  when  im- 
proper evidence  is  received  against  exceptions  duly  taken,  un- 
less  it  appears  that  the  exceptant  was  necessarily  prejudiced 
thereby,  or  that  there  was  not  other  and  competent  evidence 
sufficient  to  sustain  the  decree.  (Code  of  Civil  Pro.,  §  2545  ; 
Snyder  v.  Sherman,  88  N.  Y,  656.)  As  to  the  produce  which 
had  not  been  severed  from  the  soil  at  the  time  of  the  death  of 
the  testator,  the  widow,  and  not  the  estate,  has  title,  and  is 
alone  entitled  to  hold  it.  {Stall  v.  WUhur,  77  N.  Y.  158.)  As 
to  the  produce  which  had  been  severed  from  the  soil,  the 
widow,  and  not  the  estate,  was  entitled,  according  to  the  pro- 
visions of  the  will,  to  possession  and  ownership.  {Covenhoven 
v.  Shuler,  2  Paige,  122 ;  Clark  v.  GlarJc^  8  id.  153 ;  Cairnes 
V.  ChaiiheH,  9  id.  160;  Redf.  Pr.  566;  Thurher  y.  Cham- 
lersy  66  N.  Y.  48 ,-  Bell  v.  Wane.  4  Hun,  406  ;  Mansfield  v. 
Mansfield,  29  Alb.  L.  J.  295 ;  HUl  v.  Hill,  2  Lans.  43 ;  GeU 
rnan  v.  McMahon,  30  Hun,  531 ;  Cohen  v.  Cohen,  4  Redf. 
48 ;  Flanagan  v.  Flanagan,  8  Abb.  N.  C.  413.)  The  question 
of  costs  of  the  contest  of  the  Surrogate's  Court,  being  a  mat- 
ter within  the  discretion  of  the  surrogate,  is  not  a  question  for 
review  on  this  appeal.     (Code  of  Civil  Pro.,  §  2558.) 

Danporth,  J.  Benjamin  Yates,  by  his  will,  dated  July  27, 
1870,  appointed  his  son,  Martin  H.  Yates,  executor,  and 
first,  after  his  debts  were  paid,  gave  and  bequeathed  unto  his 
wife,  Mariah  Yates,  all  of  his  "  estate,  both  real  and  personal," 
adding,  *'  she  to  have  and  to  hold  the  same,  and  to  receive 
and  enjoy,  as  her  own  property,  the  rents,  issues  and  pro- 
fits therefrom "  during  life,  "  in  lien  of  dower ; "  sec- 
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ond^  "  at "  her  "  death  "  he  gave  one  farm  of  fifty  acres  to 
his  son,  Martin  H. ;  ihird^  another  to  his  son,  Marovah  Yates, 
and  certain  grandchildren ;  and  fourth^  all  the  rest,  residue 
and  remainder  of  his  estate,  both  real  and  personal,  ^^  at  the 
death  of"  his  "said  wife,"  he  gave  and  bequeathed  to  his 
sons  and  the  grandchildren  above  named.  He  died  on  the  5th 
•  of  October,  1875,  leaving  these  two  farms  adjoining  each  other, 
and  npon  them  a  quantity  of  tools  and  agricultural  implements, 
one  harness,  some  horses,  cows  and  hens,  and  a  quantity  of 
hay,  oats,  com,  wheat  and  potatoes. 

In  the  spring  of  1882,  the  executor,  on  petition  of 
Marovah  Yates  and  the  grandchildren  named  in  the  re- 
siduary clause,  was  cited  to  account,  and  did  so.  His 
account  waS  contested  by  the  petitioners,  first^  by  a  general 
denial  of  each  allegation ;  and  secondy  by  averments  that 
ho  omitted  to  charge  himself  with  the  above-mentioned 
agricultural  tools,  implements  and  harness,  potatoes,  corn,  hay 
and  wheat.  The  matter  was  sent  to  a  referee  who,  after 
hearing  the  parties  and  tlieir  witnesses,  made  a  report,  by 
which  he  charged  the  executor  with  the  smn  of  $26.80  in 
addition  to  the  items  rendered  by  him,  but,  in  other  respects, 
allowed  his  account.  He  found,  as  a  fact,  that  the  agricultural 
implements,  tools  and  harness  set  out  in  thecontestant's  answer, 
were  not  the  property  of  the  testator,  and  construing  the  be- 
quest to  the  wife  as  giving  to  her  the  custody  of,  and  right  to 
use  in  specie,  those  articles  ^^qtw  ipso  tcs^i  consummuntury^ 
held  that  he  was  not  accountable  for  the  hay,  oats  and  other 
farm  produce  disposed  of  by  her.  The  widow  died  after  the 
accounting  commenced.  The  report  of  the  referee  was  con- 
firmed by  the  surrogate,  and  his  decree,  upon  appeal,  was 
affirmed  by  the  General  Term  of  the  Supreme  Court.  Credit- 
ors are  not  concerned,  for  the  debts  of  the  testator  were  paid 
from  the  avails  of  personal  property  sold  by  the  executor,  and 
not  now  in  dispute. 

The  principal  question  which  upon  this  appeal  can  be  con- 
sidered is,  whether  the  construction  given  to  the  bequest  in 
favor  of  the  wife  is  a  correct  one.    It  seems  in  substantial 
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accord  with  the  intention  of  the  testator  as  collected  from  the 
will  and  surrounding  circumstances.  The  personal  property 
consisted  of  such  articles  as  are  above  described.  At  the  time 
the  testator  made  the  will,  and  at  his  death,  he  lived  upon  one 
of  the  farms  and  his  son  Martin  upon  the  other ;  they  were 
used  in  connection,  and  in  part,  at  least,  for  dairy  purposes. 
In  giving  to  the  widow  this  real  and  personal  property  for  her 
enjoyment  during  life,  we  think  it  was  his  intention  that  she 
should  possess  and  use  it  in  spscie.  She  was  to  have  posses- 
sion and  control  of  the  whole  residue,  after  payment  of  debts; 
and  it  cannot  bo  presumed  that  the  testator  expected  these 
perishable  articles  would  be  preserved  for  the  remaindermen, 
or  taken  from  her  by  the  executor  for  sale,  and  the  interest  or 
income  only  applied  to  her  use.  They  were  essential  to  the 
support  of  stock  and  the  carrying  on  of  the  farm,  from  which 
only  the  widow's  maintenance  could  come.  Under  such  con- 
ditions the  rule  on  which  the  appellant  relies,  viz. :  that  where 
there  is  a  general  beqaest  for  life,  with  a  remainder  over,  the 
property  must  be  sold  and  converted  into  money  {Howe .  v. 
l!hrl  of  Dartmoxiih^  7  Ves.  137,  and  other  cases  cited  by  ap- 
pellant), has  no  application.  In  every  instance  the  question  is 
one  of  intention.  Here  it  seems  apparent  that  the  immediate 
conversion  of  the  property  would  not  have  been  consistent 
with  the  expectation  of  the  testator.  He  left  no  property 
other  than  the  land  and  such  personal  eflfects  as  I  have  deacribed, 
besides  articles  of  necessary  hcfusehold  furniture.  He  nowhere 
provides  for  the  sale  or  other  conversion  of  any  of  his  estate, 
and  only  "at  the  death"  of  his  wife  is  it  to  be  divided.  Nor 
does  the  will  contain  express  words  for  the  creation  of  a  trust. 
In  view  of  these  facts,  it  cannot  be  implied  that  the  testator 
wished  his  executor,  at  tlie  moment  of  his  death,  to  sell  all 
the  personal  property  and  pay  over  to  his  wife  only  the  inter- 
est which  might  accrue  upon  the  proceeds,  or  that  he  intended 
to  bestow  upon  her  a  farm  without  the  means  of  making  it 
available,  and  so  in  effect  break  up  her  home,  while,  in  words,  he 
was  securing  to  her  its  continued  enjoyment.  It  is  rather  to  be 
inferred  that,  until  her  death,  she  was  to  enjoy  and  use  the 
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property  as  he  had  done,  and  in  the  same  form  in  which  he 
left  it.  {Alcock  v.  Sloper^  2  Mjl.  &  K.  699;  Collins  v.  Col- 
lins j  id.  701;  Betkune  v.  Kennedy^  1  Myl.  &  Or.  114;  Hill 
V.  Hilly  2  Lans.  43.)  All  these  eases  had  in  view  the  Earl  of 
Danrtmouth  Case  (supra),  but  it  was  nevertheless  held,  that 
when  the  property  in  question  was  of  a  wasting  character, 
and  might  be  exhausted  in  the  life-time  of  the  tenant  for 
life,  the  gift  to  the  remainderman  must  be  taken  subject  to 
such  possibility,  when  it  appeared  that  there  was  no  intention 
of  the  testator  that  a  conversion  should  take  place  before  the 
death  of  the  life-tenant,  and  such  inference  was  drawn  from 
circumstances  not  more  important  than  those  found  in  this  case. 
The  English  cases  relate  chiefly  to  leasehold  property,  but  Hill 
V.  Hill  {supra)  was  a  proceeding  like  the  one  before  us.  The 
property  involved  was  of  the  same  general  character;  the 
question  was  the  same.  Similar  circumstances,  among  others, 
existed,  and  the  learned  court  held  that  the  principle  enunci- 
ated in  the  general  rule  could  not  be  applied  without  doing 
violence  to  the  intention  of  the  testator,  and,  therefore,  that 
the  executor  could  not  be  charged. 

We  think  no  error  was  committed  by  the  learned  surrogate 
in  coming  to  the  same  conclusion  in  the  present  case.  The 
cases  cited  by  the  appellant  follow  the  general  law,  which 
admits  of  a  limitation  over  of  a  chattel  interest  after  a  life- 
estate  in  the  same,  but  are  not  inconsistent  with  the  rule  ex- 
cepting from  its  operation  articles  of  which  the  use  consists  in 
the  consumption.     {Gillespie  v.  Miller j  5  Johns.  Ch.  21.) 

The  other  points  made  by  the  learned  counsel  for  the  appel- 
lant stand  either  on  exceptions  now  taken  for  the  first  time,  or 
under  decisions  of  the  referee  and  surrogate,  depending  on  con- 
flicting evidence  and,  therefore,  not  reviewable  by  us.  Of  the 
first  class  is  the  alleged  error  of  the  referee  in  receiving  testi- 
mony from  the  executor  as  to  personal  transactions  between 
himself  and  the  testator.  It  was  indeed  frequently  objected  to, 
but  the  question  of  admissibility  was  reserved  without  dissent 
by  the  contestants,  and  the  referee  was  at  no  time  asked  to 
pass  upon  it,  nor  was  there  an  exception  taken  either  before 
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him  or  the  surrogate,  nor  any  application  made  to  strike 
out  the  objectionable  testimony.  The  contestant's  objec- 
tion presents  no  error  of  which  an  appellate  court  can  take 
notice.  The  evidence  having  been  received  was  available  in 
support  of  any  fact  established  by  it  {Flora  v.  Carbean^  38  N". 
Y.  Ill),  and  with  other  testimony  in  the  case  was  sufiBcient  to 
justify  the  surrogate  in  refusing  to  change  the  decision  of  the 
referee,  or  add  to  his  account  the  value  of  the  personal  prop- 
erty referred  to  by  the  appellant.  The  object  of  this  appeal  is 
to  obtiiin  a  contrary  ruling  as  to  that  property,  or  a  new  ac- 
counting. Upon  the  facts  found  by  the  referee  and  approved 
by  the  surrogate  and  General  Term,  we  have  no  power  to 
direct  either.     {Davia  v.  Clarity  87  N.  T.  623.) 

The  award  of  costs  was*  in  the  discretion  of  the  surrogate. 
(Code,  §  2568.) 

Some  other  questions  are  presented,  but  they  come  within 
those  above  discussed  and  disclose  no  error. 

The  judgment  should  be  affirmed,  with  costs  to  be  paid  by  the 
appellants. 

All  concur. 

Judgment  accordingly. 


Henst  S.  Dermott,  as  Executor,  etc.,  et  al.,  Appellants,  v.  The     ne  ml 

State  of  New  York,  Kespondent.  -  i2  s!^ 

Vd   10  i 
A  claim  af^inst  tlie  State  was  based  upon  the  alleged  infringement  of  rights       K^^^oooj^ 

acquired  by  grant  from  the  State,  executed  by  the  canal  commissioners  ^  \\^\ 
under  acts  of  1823  and  1827.  (Chap.  270,  Laws  of  1822  ;  and  chap.  100,  J25_^^' 
Laws  of  1827.)  The  act  first  mentioned  recited  in  substance  that  said 
commissioners,  by  operations  determined  on  for  improvement  of  the  navi- 
gation of  the  Hudson  river,  would  destroy  and. render  useless  a  mill-site 
and  dam  described -therein,  and  in  compensation  for  such  loss  the  com- 
missioners were  authorized  to  grant  to  the  owners  the  privilege  of  draw- 
ing a  specified  quantity  of  water  from  the  Erie  canal,  provided  "  that  it 
shall  be  lawful  for  the  canal  commissioners,  or  a  majority  of  them,  from 
time  to  time  to  modify  or  in  whole  to  revoke  any  grant  made  in  pursuance 
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of  tlie  act  as  to  them  may  seem  necessary  and  proper  for  the  preserva- 
tion of  the  navigation  of  said  canal."  The  owners,  in  1828»  erected 
yalaable  mills  run  by  water  taken  from  the  canal  in  pursuance  of  said  grant, 
and  they  and  their  grantees  continued  to  use  the  water  until  1875,  when 
claimant,  who  had  succeeded  to  the  right,  was  deprived  thereof  in  pursu- 
ance of  a  resolution  of  the  canal  commissioners,  adopted  in  that  year, 
which  recited  that  the  water  so  drawn  was  required  '*  to  protect  and  pre- 
serve the  navigation  of  the  canal,"  and  thereupon  resolved  that  said  grant 
be  "  rescinded,  revoked,  annulled  and  entirely  abrogated.*'  The  board 
of  claims,  on  motion  of  the  attorney-general,  dismissed  the  claimant's 
petition  on  the  ground  that  *'  the  facts  stated  in  the  claim,  and  exhibits 
under  the  laws  of  this  State,  do  not  constitute  any  claim  against  the  State." 
Held  no  error ;  that  while  the  grant  in  question  was  based  upon  a  good 
consideration,  l*.  «.,  as  a  compensation  for  property  appropriated  by  the 
State,  and  assuming  the  legislature  had  power  to  make  the  contract,  the 
right  granted  was  a  limited  one,  and  liable  to  be  defeated  by  the  happen- 
ing of  the  contingency  specified,  which  had  happened  ;  that  the  right  of 
revocation  had  been  duly  exercised  and  all  rights  under  the  grant  de- 
stroyed. 

It  was  averred  in  the  petition  upon  which  the  claim  was  made,  that  the 
Mohawk  river,  upon  which  the  original  mill-privilege  was  located,  was 
not  navigable  for  any  purpose  ;  that  the  tide  never  flowed  in  that  portion 
of  it.  'Held,  that  the  motion  to  dismiss  was  In  the  nature  of  a  demurrer, 
and  for  all  the  purposes  of  the  proceedings  impliedly  admitted  the  truth 
of  the  averments  in  the  petition  ;  but  that  even  if  the  stream  was  navi- 
gable it  did  not  preclude  the  lawful  acquisition  of  a  mill-site  and  dam 
thereon  ;  that  it  was  competent  for  the  State  to  grant  and  for  individuals 
to  acquire  the  right  to  erect  a  dam  and  to  possess  it  as  individual  prop- 
erty ;  that  the  act,  therefore,  was  not  a  mere  voluntary  exercise  of  the 
bounty  of  the  State,  but  was  within  the  legislative  power  and  the  grant 
was  based  on  a  good  consideration. 

It  wan  also  alleged  in  the  petition  that  subsequently  to  the  making  of  the 
grant,  the  capacity  of  said  canal  had  been  greatly  enlarged  without  the 
consent  uf  the  owner  of  the  grant,  and  that  the  necesssity  for  the  appro- 
priation  for  canal  purposes  of  the  water  granted  arose  from  the  enlarge- 
ment, which  rendered  an  increased  quantity  necessary.  It  was  urged  by 
the  claimant  that  the  terms  of  the  contract  had  reference  to  and  were  to  be 
construed  in  ^iew  of  the  conditions  of  canal  navigation  at  the  time  of  the 
grant,  and  that  neither  party  could  change  any  of  these  conditions  to  the 
prejudice  of  the  other  without  consent  of  the  latter.  Held  untenable  ; 
that  the  parties  contracted  with  reference  to  the  necessities  of  navigation 
only,  and  whenever  for  any  reason  the  necessity  arose,  the  property  by 
the  terms  of  the  contract  was  to  revert  to  the  State. 

While  the  rale  requiring  a  strict  construction,  as  against  the  grantee,  of  a 
grant  from  the  State  does  not  apply  in  all  of  its  severity,  and  in  all  cases 
where  the  grant  is  for  a  good  consideration,  it  may  not  be  relaxed  when 
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tbe  grant  relates  to  rights  which  the  State  holds  in  trust  for  the  pablic 
^  ose,  such  as  the  saperrision  of  public  hi     ways  and  the  control  of  navi- 
gable waters. 

(Argued  March  27,  1885  ;  decided  April  14, 1885.) 

Appeal  from  decision  of  the  board  of  claims,  made  Novem- 
ber 14,  1883,  dismissing  the  claim  herein  and  awarding  nothing 
thereon. 

The  nature  of  the  claim  and  the  material  facts  are  stated  in 
the  opinion. 

Martin  L  Townsend  for  appellants.  The  grant  to  plain- 
tiffs testator  having  been  made  for  a  good  consideration,  the 
State  could  not  revoke  or  obtain  possession  of  the  privilege 
granted  except  by  condemnation  and  compensation.  (12  Wend. 
381 ;  4  Denio,  18« ;  3  Hill,  504 ;  8  Barb.  663;  36  id.  282;  2 
Penn.  631.) 

D,  O^BrieTij  attorney-general,  for  respondent.  The  pro- 
prietorship of  the  banks  and  bed  of  the  Hudson  and  Mohawk 
rivers  is  vested  in  the  State,  and  riparian  owners  along  these 
streams  are  not  entitled  to  damages  for  any  diversion  or  use  of 
their  waters  by  the  State.  {Smith  v.  City  of  JRochester^  92 
N.  Y.  463 ;  People  v.  Canal  AppraiaerSy  33  id.  461 ;  Fort 
Plain  Bridge  Company  v.  Smithy  30  id.  44;  People  v. 
Thibhitts,  19  id.  523  ;  Oould  v.  E.  R.  P.  R.  Co.,  6  id.  522  ; 
Canal  Appraiser e  v.  People,  17  Wend.  572.)  The  claim 
of  Mclntyre  &  McDonald,  for  compensation  for  any  legal  in- 
juries sustained  by  the  destruction  of  their  dam  across  the  Mo- 
hawk, was  barred  by  the  expiration  of  one  year  from  the 
adoption  of  the  Revised  Statutes  in  1828.  (1  E.  S.  [7th  ed.] 
642,  §  49 ;  Marks  v.  State,  MS.  opinion,  Ct.  of  App.)  Nor  is 
there  any  implied  right  reserved  to  them,  nor  any  implied 
agreement  on  the  part  of  the  State,  that  whenever  this  license 
should  be  revoked  they  or  their  grantees  would  be  entitled  to 
compensation.  The  power  to  revoke  being  expressly  reserved, 
and  being  unqualified  and  unconditional,  conclusively  rebuts 
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any  such  implication  or  presumption.  {Ex  parte  Miller^  2 
Hill,  418,  423.)  Independently  of  the  explicit  provisions  Si 
the  acts  of  1822  and  1827,  authorizing  the  canal  commissioners 
to  revoke,  at  their  pleasure,  the  claimant's  rights  would  be  con- 
trolled by  the  general  rule  that  a  license  to  use  real  property, 
or  an  interest  therein,  may  be  recalled  at  the  pleasure  of  the 
licensor  without  making  restitution  or  compensation  to  the 
licensee  for  any  damage  sustained  thereby.  {Murdoch  v.  P. 
P.  <&  a  p.  p.  Oo.,  73  N.  T.  679  ;  Bahcock  v.  Utter,  1  Keyes, 
397;  Mamford  v.  Whitney,  15  Wend.  381;  Miller  v.  A,  <& 
/S,  P,  P.  Co.,  6  HiU,  61.)  The  claimants  are  also  debarred 
from  insisting  that  they  had  acquired  a  vested  right  to  the  use 
of  the  waters  of  the  canal  under  the  grant  from  the  canal  com- 
missioners, pursuant  to  the  acts  of  1822  and  1827,  because  of 
the  existence  of  the  constitutional  provision  which  declares 
that  the  legislature  shall  not  sell  or  otherwise  dispose  of  the 
Erie  canal,  but  that  it  shall  remain  the  property  of  the  State 
and  under  its  management  forever.  (Const.  1821,  art.  7,  §  10 ; 
Const.  1846,  art.  7,  §  6  ;  Burhank  v.  Fay,  6  Lans.  397.)  The 
board  of  claims  had  no  jurisdiction  to  make  an  award  in  claim- 
ant's favor.  (1  R.  S.  [7th  ed.]  624 ;  Marks  v.  State,  MS. 
opinion ;  St.  Peter  v.  Denniaoii,  58  N.  T.  416.) 

RuGER,  Ch.  J.  The  claimants  in  this  proceeding  assert  a 
right  to  damages  against  the  State  by  reason  of  the  act  of  the 
canal  commissioners  in  cutting  off  the  privilege  of  drawing 
surplus  water  from  the  Erie  canal  for  the  propulsion  of  the 
machinery  used  in  running  certain  flouring  mills  owned  by 
them  near  Port  Schuyler.  '  The  resolution  of  the  commissioners 
by  which  the  use  of  the  water  was  withdrawn  from  the  claimants 
was  adopted  in  1875  and  reads  as  follows :  "  Whereas,  It  is 
evident  to  the  board  that  water  drawn  from  said  canal  at  Port 
Schuyler  by  Stephen  C.  Dermott  under  his  water  grant  is  re- 
quired by  the  State  for  canal  purposes  in  order  to  protect  and 
preserve  the  navigation  of  the  said  canal;"  be  it,  therefore, 
Pesolved,  That  said  grant  be  hereby  "  rescinded,  revoked,  an- 
nulled and  entirely  abrogated."     The  claim  of  the  appellants 
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is  bafied  upon  the  rights  acquired  by  them  under  the  provis- 
ions of  chapters  270,  Laws  of  1822,  and  100,  Laws  of  1827, 
which,  SO'  far  as  tlie  material  portions  are  concerned,  read  as 
follows :  "  Whereas  it  appears  that  the  legal  representatives 
of  John  McDonald,  deceased,  and  Archibald  Mclntyre  are  the 
owners  of  a  mill-site  and  dam  at  the  junction  of  the  most  north- 
erly month  or  spout  of  the  Mohawk  with  the  Hudson  river ;  and, 
whereas,  it  appears  that  tlie  canal  commissioners  by  operations 
determined  on  for  the  improvement  of  the  navigation  of  said 
river  will  destroy  and  render  entirely  useless  the  said  mill-site 
and  dam ; "  "and,  whereas,  it  appears  to  the  legislature  that  in 
equity  relief  ought  to  be  granted  therefor.  Be  it  enacted  by  the 
people  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  that  for  compensating  "  the  parties  aforesaid  "  "  for 
the  loss  of  said  mill-site  and  water  belonging  thereto  the  canal 
commissioners  are  hereby  authorized  to  grant  and  convey  "  to 
the  parties  aforesaid  "  the  right  of  drawing  water  from  the 
canal  at  any  point  between  the  Mohawk  river  and  the  city  of 
Albany,"  "  such  a  column  of  water  as  shall  be  deemed  suflScient 
to  propel  four  run  of  mill-stone  for  grinding  flour  ; "  provided, 
however,  that  the  right  to  draw  wajter  from  the  canal  hereby 
granted  shall  in  nowise  operate  to  prevent  or  injure  the  navi- 
gation of  the  boats  therein ;  and  provided  further,  that  it  shall 
be  lawful  for  the  eanal  commissioners,  or  a  majority  of  them, 
from  time  to  time  to  modify  or  in  whole  revoke  any  grant 
made  in  pursuance  of  this  act,  as  to  them  may  seem  necessary 
and  proper  for  the  preservation  of  the  navigation  of  the  said 
canal."  The  act  of  1827,  chapter  100,  confirmed  the  power 
given  by  the  previous  act,  with  some  immaterial  changes,  and 
the  claimants  show  they  have  succeeded  to  all  of  the  rights 
conferred  upon  the  original  grantees  under  said  acts.  The  case 
•shows  that  the  claimants'  grantors,  under  the  authority  given 
by  said  acts,  erected  valuable  mills  at  Port  Schuyler  in  1823, 
and  continued  to  use  and  enjoy  them,  either  by  themselves  or 
their  grantees,  by  water  power  derived  from  the  surplus  water 
ot  the  canal  from  that  time  to  the  year  1875,  when  they  were 
SiCKELs  —  Vol.  LI V.  14 
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deprived  of  its  use  by  the  resolatioa  of  the  canal  oommissioners 
hereinbefore  referred  to. 

The  petition  of  the  claimants  was  originallj  filed  with  the 
board  of  canal  appraisers  in  1875,  and  was  pending  before  that 
body  nntil  1883,  when  by  force  of  the  statute  organizing  the 
board  of  claims  it  was  transferred  to  them  for  adjudication. 
At  a  hearing  of  the  matter  in  November,  1883,  the  board  of 
claims,  upon  the  motion  of  the  attorney-general,  dismissed  the 
claimants'  petition  upon  the  ground  that  '^  the  facts  stated  in 
the  claim  and  exhibits  under  the  laws  of  this  State  do  not  con- 
stitute any  claim  against  the  State."  The  appeal  to  this  court 
is  taken  from  that  determination. 

The  motion  to  dismiss  the  claimants'  petition  was  in  the  na- 
ture of  a  demurrer  to  the  cause  of  action  stated,  and  impliedly 
admitted  for  the  purposes  of  this  proceeding  the  truth  of  the 
allegations  contained  therein. 

It  was  alleged  in  the  petition  that  the  tide  never  flowed  in 
that  portion  of  the  Mohawk  river  upon  which  the  dam  and 
mill-site  referred  to  in  the  act  of  1822  was  situated,  and  that  it 
was  not  navigable  for  any  purpose  at  the  time  of  said  appro- 
priation. It  was  further  stated  therein  that  subsequent  to 
the  time  of  making  the  grant  the  capacity  of  the  Erie  canal 
had  been  greatly  enlarged  without  the  consent  of  the  owners 
6f  the  grant  by  virtue  of  certain  acts  of  the  legislature  au- 
thorizing the  same,  and  that  the  necessity  for  the  appropriation 
of  the  water  made  by  the  canal  commissioners  in  1875  arose 
from  the  increased  quantity  required  for  the  navigation  of  the 
enlarged  canal. 

For  the  purposes  of  this  discussion  these  allegations  must 
bo  taken  as  true  and  the  case  disposed  of  upon  that  assump- 
tion. It  also  appears  from  the  recitals  contained  in  the  original 
act  of  1822  that  the  grant  in  question  was  based  upon  a  good 
consideration  and  was  made  to  McDonald  &  Mclntyre  as  a 
compensation  for  property  belonging  to  them  which  had  been 
previously  appropriated  by  the  State  to  its  own  use. 

Although  the  north  spout  of  the  Mohawk  might  be  a  navi- 
gable stream,  that  fact  alone  did  not  preclude  the  lawful  acqui- 
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sition  by  McDonald  &  Mclntyre  of  a  mill-site  and  dam 
thereon,  or  rebut  the  presumption  of  ownership  arising  from 
the  admission  of  that  fact,  expressly  made  by  the  State  in  the 
recitals  of  the  act  of  1822.  Even  if  such  stream  was  naviga- 
ble it  was  competent  for  the  State  to  grant  and  for  them  to  ac- 
quire the  right  to  erect  a  dam  thereon,  and  to  possess  the  same 
as  their  individual  property.  The  act  in  question  could  not, 
therefore,  be  considered  as  a  mere  voluntary  exercise  of  the 
bounty  of  the  State  toward  the  persons  named  in  it,  but  must 
be  regarded,  if  within  the  constitutional  power  of  the  legisla- 
ture to  make,  as  a  valid  contract  between  the  parties,  and  sub-  ^ 
ject  to  the  same  rules  of  interpretation  which  govern  the  con- 
tracts of  individuals,  except  those  requiring  the  grants  of  the 
sovereign  to  bo  strictly  construed  against  its  grantees,  and  such 
as  necessarily  arise  from  the  difference  of  intention  ascribable 
to  parties,  whose  objects  and  employment,  are  so  diverse  as  those 
of  sovereign  and  subject.  {Oolvin  v.  Burnet,  2  Hill,  620; 
Brink  v.  liiGlitinyer,  14  Johns.  255 ;  Cfuirlea  Hiver  Bridge 
V.  Warren  Bridge,  11  Pet.  420.)  It  is  said  in  La/ngdan  v. 
Mayor  of  N,  Y.  (93  N.  Y.  641),  that  the  rule  requiring 
a  strict  construction,  did  not  apply  in  all  of  its  severity  to  the 
case  of  a  grant  or  contract  made  between  the  sovereign  and  a 
subject  upon  a  good  consideration,  but  this  qualification  we 
think  must  depend,  somewhat,  upon  the  nature  of  the  contract. 
When  the  subject  consists  of  mere  rights  of  property  not  re- 
lated to  a  public  use,  or  affecting  limitations  upon  the  preroga- 
tive of  the  sovereign  it  may  well  be  that  the  rules  of  interpre- 
tation which  pe]*tain  to  the  construction  of  contracts  between 
individuals  should  also  govern  those  between  sovereign  and 
subject ;  but  when  it  relates  to  what  are  known  2a  jvs publici, 
oi  the  rights  which  the  sovereign  holds  in  trust  for  the  public 
use,  such  as  the  supervision  of  public  highways  and  the  control 
of  navigable  waters  which  are  said  to  be  inalienable  ( Qould 
V.  H.  R.  B.  R.  Co.,  6  N.  Y.  546 ;  Smith  v.  The  City  of  Roch^ 
ester,  92  id.  477),  no  relaxation  of  the  general  rule  can  safely 
be  indulged.  Assuming,  therefore,  the  power  of  the  legisla- 
ture to  make  the  contract,  it  constituted  an  obligation  which 
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neither  party  thereto  had  the  right  to  withdraw  from  arbitrarily, 
or  subvert  by  its  mere  will  and  pleasure.  The  inquiry  is,  there- 
fore, presented  as  to  the  nature  and  extent  of  the  right  ac- 
quired by  the  claimants  under  the 'act  in  question.  It  is  de- 
scribed in  the  law  creating  it  as  being  a  privilege  to  draw  a 
suflScient  column  of  water  from  the  canal  "to  propel  four  run 
of  mill-stones  for  grinding  flour,  and  the  requisite  machinery 
for  flouring  with  that  number  of  stones,"  provided,  however, 
that  the  said  right  *'  shall  in  nowise  operate  to  prevent  or  injure 
the  navigation  of  the  boats  therein ;  and  provided  further,  that 
it  shall  be'Iawf  ul  for  the  canal  commissioners,  or  a  majority  of 
them,  from  time  to  time,  to  modify  or  in  wliolo  revoke  any 
grant  made  in  pnreuance  of  this  act  as  to  them  may  seem  nec- 
essary and  proper  for  the  navigation  of  the  canal." 

It  will  be  seen  from  the  terms  of  the  grant  that  it  was  a 
limited  estate  liable  to  be  defeated  by  the  happening  of  the  con- 
tingency provided  as  a  condition  subsequeut.  It  is  claimed  by 
the  State  that  this  contingency  has  occurred,  and  the  right  of 
revocation  or  annulment  has  been  duly  exercised  in  accord- 
ance with  the  letter  and  terms  of  the  act.  This  effectually 
destroyed  all  rights  under  the  grant,  unless  some  express  or  im- 
plied obligation  of  the  contract  was  violated  by  its  exercise. 

It  is  claimed,  however,  by  the  appellants  that  the  terms  of 
the  contract  were  settled  and  agreed  upon  by  the  parties  with 
reference  to  the  conditions  of  canal  navigation  as  they  existed 
at  the  time  of  the  grant,  and  that  neither  party  could  in  good 
faith  thereafter,  without  the  consent  'of  the  other,  change  any 
of  the  conditions  upon  which  the  contract  was  based  to  the  in- 
jury or  prejudice  of  the  other.  We  think  this  contention 
cannot  be  sustained.  The  rule  authorizing  a  presumption  of 
the  conveyance  of  whatever  may  be  essential  to  the  enjoy- 
ment of  the  thing  granted,  cannot  apply  where  the  contract 
provides  by  an  express  stipulation  for  its  annulment  or  modifi- 
cation at  the  option  of  the  grantor.  The  reservation  of  such 
a  right  is  entirely  lawful  and  involves  no  repugnancy  between 
the  grant,  and  the  right  reserved,  as  the  reservation  operates 
simply  as  a  limitation  upon  the  right  of  property  conveyed. 
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{Eb parte  Miller^  2  Ilill,  418.)  Certainly  no  express  provisioi\ 
is  contained  in  the  contract  to  the  effect  claimed,  and  if  it  is 
snpportable  at  all  it  mast  be  from  some  implication  arising  out 
of  the  situation  and  acts  of  the  parties,  and  the  circumstances 
surrounding  the  prt)i)erty  at  the  time  of  the  grant,  which 
is  by  the  obligation  of  some  principle  of  justice  or  equity 
required  to  be  made.  Such  a  contract  the  appellants  seek  to 
imply  in  this  case.  The  claim  is  made  that  the  State  by  the 
grant  of  the  waterpower  in  question,  impliedly  contracted  not 
to  do  any  act  which  should  forward  or  bring  about  the  contin- 
gency upon  which  the  duration  of  the  grant  was  by  its  terms 
made  to  depend. 

The  law  will,  sometimes,  in  the  absence  of  express  stipu- 
lation on  the  subject,  infer  a  contract  or  promise  from  one 
party  to  the  other  from  the  natnre  of  the  transaction,  or 
the  supposed  intention  of  the  parties,  where  the  circumstances 
would  seem  to  authorize  the  assumption  that  such  an  ol> 
ligation  was  within  the  contemplation  of  the  parties  when 
making  their  contract.  It  will  also  imply  an  obligation 
where  in  the  course  of  the  performance  of  a  contract,  circum- 
stances arise  which  were  not  foreseen  and  provided  for  by  the 
parties,  and  no  intention  with  regard  thereto  can  bo  inferred 
from  the  language  of  their  agreement,  or  the  acts  of  the  par- 
ties relating  thereto.  The  obligation  implied  under  such  cir- 
cumstances is  such  as  justice  would  dictate,  and  must  conform 
to  what  the  court  may  assume  would  have  been  the  agreement 
of  the  parties,  if  the  situation  had  been  anticipated  and  pro- 
vided tor.  (Addison  on  Contracts,  22.)  Thus  whatever  obli- 
gation is  sought  to  be  raised  by  legal  implication,  must  be  of 
such  a  character  as  the  court  will  assume  would  have  been 
made  by  the  parties  if  their  attention  had  been  called  to  the 
subject,  and  their  conduct  inspired  by  principles  of  justice. 
The  contention  of  the  appellant  is,  therefore,  that  this  court 
should  assume  that  the  State  would  have  covenanted  not  to  alter 
or  change  the  location  or  enlarge  the  dimensions  of  the  canal, 
if  they  had  beeu  required  to  make  express  provision,  on  the 
subject  at  the  time  of  passing  the  act  in  question.     In  other 
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.words,  their  contention  is  that  the  State  would  voluntarily  have 
come  under  the  obligation  of  refraining  for  all  time  from  any 
attempt  to  increase  the  facilities  of  inland  navigation,  under 
the  penalty  of  being  obliged  to  repurchase  the  property,  which 
it  was  then  engaged  in  conveying  voluntaHly,  if  they  had  been 
invited  to  do  so,  no  matter  how  strongly  the  growth  of  trade 
and  commerce  in  the  future,  should  demand  increasing  facili- 
ties for  its  transportation.  While  the  extent  of  that  increase 
which  has  sought  its  outlet  to  the  markets  of  the  world  through 
the  Erie  canal,  may  not  have  been  originally  anticipated,  yet 
it  cannot  be  doubted  that  the  public  officers  concerned  in  the 
matter  even  then,  appreciated  the  imprudence  if  not  folly  of 
assuming  obligations,  whereby  the  constitutional  power  of  the 
State  should  be  restricted,  and  control  over  the  management  of 
its  scheme  of  internal  improvement  hampered  and  embarrassed 
by  restrictive  obligations. 

The  grant  in  this  case  shows  upon  its  face  that  it  was  not 
intended  to  be  perpetual,  as  it  expressly  provides  that  it  shall 
be  annulled  by  the  occurrence  of  a  necessity  for  the  appropria- 
tion of  the  water  to  the  purposes  of  navigation.  The  probable 
necessity  for  such  use  in  the  future  was,  therefore,  foreseen 
and  provided  for,  and  to  avoid  controversies  arising  over  the 
fact  of  such  necessity,  it  was  further  provided  that  the  grant 
might  be  revoked,  even  if  it  seemed  to  the  canal  commissioners 
that  an  occasion  for  its  exercise  had  arisen. 

The  parties  contracted  with  referenco  to  the  necessities  of 
navigation  only,  and  whenever  for  any  reason  those  necessities 
arose,  the  property  conveyed,  by  the  terms  of  the  contract  was 
to  revert  to  the  State.  It  cannot  be  supposed  that  the  State, 
while  engaged  in  building  the  canal  at  great  expense,  for  the 
express  purpose  of  increasing  the  prosperity  of  its  people  and 
drawing  to  our  seaports  the  trade  and  commerce  of  the  great 
west,  did  not  anticipate  to  some  degree  its  increase  and  exten- 
sion, and  the  necessity  of  retaining  its  control,  over  the  agencies 
by  which  these  objects  were  to  be  accomplished.  Neither 
can  it,  in  justice  or  reason,  be  presumed  tliat  the  State  supposed 
or  intended  by  the  contract  in  question,  to  come  under  a  per- 
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petaal  obligation  to  keep  up  the  canal,  for  the  purpose  of  fur- 
nishing a  water-power  to  the  claimantSi  or  retain  it,  in  its 
original  form  and  location,  if  the  necessities  of  the  future 
should,  in  the  public  interest,  require  its  alteration.  It  is 
not  supposable  that  the  sovereign  would  thus  voluntarily 
hamper  the  exercise  of  its  prerogative,  to  the  detriment  of  its 
power  and  interest,  and  under  settled  rules  of  interpretation, 
such  an  intention  cannot  be  ascribed  to  it,  in  the  absence  of  ex- 
press words  in  the  grant  authorizing  such  a  construction.  In  all 
of  its  material  features  the  facts  in  the  case  of  JEd parte  Miller 
(2  Hill,  418)  were  similar  to  those  presented  in  this  record, 
and  although  the  right  of  revoking  the  grant  was  reserved  in 
somewhat  broader  terms  in  that  case,  we  think  the  principles 
there  laid  down  are  applicable  and  controlling  here.  In  that 
case,  as  in  this,  a  lease  of  the  use  of  certain  surplus  water  from 
the  canal  was  granted  to  certain  parties,  in  part  as  a  compensa- 
tion for  property  taken  from  them  by  the  State  for  canal  pur- 
poses, and  in  the  grant,  the  right  of  resuming  the  use  of  the 
water  by  the  grantor,  when  it  was  deemed  necessary  for  the 
nse  of  navigation  was  reserved,  and  that  right  was  exercised 
by  the  State  officers.  The  same  obligation  upon  the  State  not 
to  interfere  with  the  subject  of  the  grant  was  then  sought  to 
be  implied  from  the  contract  as  in  this  case,  but  it  was  there 
lield  that  the  facts  constituted  no  legal  claim  against  the  State. 
The  same  questions  arising  in  this  case  were  necessarily  in- 
volved in  that,  and  the  determination  was  there  adverse  to  the 
claim. 

It  may  be  that  a  full  disclosure  of  all  the  circumstances  sur- 
roni^dmg  this  claim  might  present  a  case  appealing  to  the 
equitable  consideration  of  the  State  authorities  for  relief,  but 
upon  the  language  of  the  contract  we  do  not  think  the  peti- 
tioners have  a  legal  claim  to  the  relief  demanded. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afBrmed. 
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EoBEET  F.  LiTTLB,  as  Receiver,  etc.,  Appellant,  v.  Thbeksa 

Lynch,  RespoDdeiit. 

To  prevent  the  termination  of  a  reference  by  notice,  as  prescribed  by  the 
Code  of  Civil  Procedure  (§  1019),  the  report  mast  be  actaallj  delivered 
to  the  attorney  of  one  of  the  parties,  or  filed  with  the  clerk  ' '  within  sixty 
days  from  the  time  the  cause  was  finally  submitted." 

An  offer  by  a  referee  to  deliver  his  report  to  the  successful  party,  on  pay- 
ment  of  his  fees,  within  the  time  limited,  is  not  equivalent  to  a  delivery. 

Geib  v.  Tapping  (83  N.  Y.  46),  limited. 


(Argued  April  14,  1885 ;  decided  April  28,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  10, 1885, 
which  reversed  an  order  vacating  a  judgment  entered  upon  the 
report  of  a  referee,  and  directing  that  the  report  be  taken  from 
the  files  of  the  clerk. 

The  ground  of  the  motion  was  that  the  reference  had  been 
terminated  by  notice  as  prescribed  by  the  Code  of  Civil  Pro- 
cedure (§  1019)  before  the  delivery  or  filing  of  the  report. 

It  appeared  by  the  papers  that  the  cause  was  finally  submit- 
ted to  the  referee  April  26,  1882.  The  referee  made  his  report 
thereon  in  May,  1882,  in  favor  of  defendant,  and  offered  to 
deliver  it  to  defendant's  attorney  upon  payment  of  his  fees. 
On  June  28,  1882,  plaintiff's  attorney  served  notice  that  plain- 
tiff elected  to  terminate  the  reference.  The  report  was  not 
delivered  or  filed  until  after  that  time. 

W.  T.  B.  MiUiken  for  appellant.  If  the  paper  dated  May 
18,  1882,  signed  by  the  referee,  should  be  regarded  as  a  com- 
plete and  sulEcient  report,  and  as  ready  for  delivery  and  duly 
tendered  within  time,  yet  there  being  no  actual  delivery  to  the 
attorney  of  either  party,  the  operation  of  the  notice  to  termi- 
nate the  reference  was  not  thereby  prevented.  (Code,  §  1019 ; 
Waters  v.  Shepherd^  14  Han,  223 ;  Phillips  v.  Carman^  23 
id.  150 ;  84  N.  T.  550 ;  Qeih  v.  Topping,  83  id.  46 ;  Thorn- 
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ton  V.  Thornton^  66  How.  119  ;  Qv^dchenintsh  v.  Johnson^  55 
id.  94.)  After  notice  to  terminate  the  jurisdiction  of  the 
referee  ceased,  and  the  order  referring  the  cause,  and  all  pubse- 
qnent  proceedings  are  a  nullity  the  same  as  though  not  exist- 
ing, and.  the  court  has  no  power  to  render  them  valid.  The 
action  must  proceed  as  though  no  reference  had  been  ordered, 
and  the  court  has  no  power  in  any  way  to  prevent  the  action 
from  so  proceeding.     {Gregory  v.  Oryder^  10  Abb.  [!N".  S.]  289.) 

Abram  Kling  for  respondent.  The  court  at  Special  Term 
erred  in  vacating  the  judgment  as  entered  in  this  action,  on 
the  ground  that  the  reference  was  terminated.  (Code  of 
Pro.,  §  273 ;  Waters  v.  Shepherd,  14  Hun,  223 ;  Comeliua 
V.  Barton,  12  "Weekly  Dig.  216;  Geib  v.  Toppiiig,  83 
N.  Y.  46 ;  Quackenioss  v.  Johnson^  55  How.  94.)  liy  sec- 
tion 1019  of  the  Code  of  Civil  Procedure  a  referee  may  de- 
liver his  report  in  the  same  manner  as  provided  under  the 
old  Code,  and  an  offer  to  deliver  upon  payment  of  his  fees  has 
been  construed  to  be  a  sufficient  delivery  to  prevent  the  statute 
from  operating  as  a  forfeiture  of  his  fees  and  a  termination  of 
the  reference.  {Cornelius  v.  Barton,  12  Weekly  Dig.  216 ; 
Gieb  V.  Topping,  83  N.  T.  46 ;  Quackenbosa  v.  Johnson,  55 
How.  94 ;  Thornton  v.  Thornton,  66  id.  119.) 

I^er  Curiam.  It  was  decided  in  Phipps  v.  Carman 
(84  N.  T.  650)  that  the  requirement  of  section  1019  of  the 
Code  of  Civil  Procedure,  that  a  referee's  report  "  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney,  for 
one  of  the  parties,  within  sixty  days  from  the  time  when  the 
cause  was  finally  submitted,^'  must  be  literally  complied  with  to 
prevent  a  termination  of  the  reference  by  notice  as. prescribed 
in  that  section.  The  court  in  that  case  affirmed  im  order  of 
the  General  Term,  which  affirmed  an  order  of  the  Special  Term 
vacating  a  judgment  entered  upon  a  report  of  a  referee  deliv- 
ered  after  service  of  notice  terminating  the  reference  under 
that  section,  notwithstanding  it  appeared  that  the  referee  com- 
pleted his  report  within  the  sixty  days,  and  gave  written  notice 
SiOKBLS  —  Vol.  LI V.  15 
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to  the  attorney  for  the  prevailing  party  that  it  was  ready  to  be 
delivered  npon  payment  of  his  fees.  The  decision  in  that  case 
is  decisive  of  this,  which  arises  npon  similar  facts.  It  uecessa^ 
rily  determined  that  nnder  section  1019,  a  tender  of  the  report 
within  the  time  limited  was  not  a  delivery  within  that  section. 
A  referee  is  not  bonnd  to  deliver  his  report  without  pay- 
ment of  his  fees.  The  interest  of  the  prevailing  party  will 
generally  secnre  the  taking  up  of  the  report.  But  if  he  fails 
to  do  so,  the  referee  must  then  file  it  in  order  to  prevent  a  ter- 
mination of  the  reference  by  notice  nnder  the  statute.  Upon 
filing  the  report  the  referee  may  donbtless  maintain  an  ac- 
tion for  his  fees.  The  acceptance  of  a  reference  is  a  volun- 
tary act,  and  the  referee  may  decline  the  reference,  but  if 
he  accepts  it  he  must  rely  for  the  payment  of  his  fees  npon 
the  interest  of  the  prevailing  party  to  take  up  the  report,  and 
if  he  omits  to  do  this,  upon  his  common-law  action  to  recover 
them,  after  putting  himself  in  a  position  to  maintain  it  by 
filing  the  report.  This  question  was  not  decided  in  Geih  v. 
Topping  (83  N.  Y.  46),  and  the  allusion  in  the  opinion  in  that 
case  to  this  subject  was  casual,  and  the  point  decided  is  not  in 
confiict  with  Phipps  v.  Carmom  {supra). 

The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  afiirmedL 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  EoMtiKD  Wabing  et  al. 

Under  the  proyisions  of  the  Revised  Statates  (1  R.  8.  730,  §  68),  veBtiiig  in 
the  Supreme  Court  any  unexecuted  express  trust  in  real  estate  upon  the 
death  of  the  surviving  trustee,  and  authorizing  the  appointment  by  it  of 
some  person  to  complete  the  execution  of  the  trust,  and  under  the  pro- 
vision of  tlie  act  of  1882  (Chap.  185,  Laws  of  1882),  malcing  similar  pro- 
visions as  to  persona]  property,  upon  application  for  the  appointment 
of  a  trustee  the  court  has  jurisdiction  only  to  inquire  whether  the  de- 
ceased trustee  was  at  the  time  of  his  death  engaged  in  the  execution  of 
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an  apparent  trust,  and  whether  that  trust  remains  in  aof  respect  unexe- 
cuted ;  if  these  facts  appear  it  is  the  duty  of  the  court  to  make  the  ap- 
pointment. It  may  not  determine  questions  involving  the  rights  and  in- 
terests of  the  various  parties  interested,  as  they  are  affected  by  the 
validity,  extent  and  character  of  the  trust,  or  the  right  of  possession  of 
the  property  alleged  to  be  covered  by  it. 
It  seems  that  when  a  new  trustee  is  thus  appointed,  such  action  may  prop- 
erly be  instituted  by  him  as  will  determine  these  questions. 

(Submitted  April  14,  1885  ;  decided  April  28,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  6,  1884, 
which  affirmed  an  order  of  Special  Term,  adjudging  that 
William  E.  Waring  at  the  time  of  his  death  was  trustee  of  an 
unexecuted  trust,  and  appointing  a  trustee  in  his  place  and 
stead. 

The  material  facts  are  stated  in  the  opinion. 

Henry  H.  Anderson  and  Ilaward  Mansfield  for  appellant. 
The  trust,  if  any  tliere  was,  for  the  benefit  of  William  having 
ceased  with  his  life  and  no  provision  for  a  reverter  to  the  grantor, 
Edmund,  having  been  made,  the  estate  conveyed  vested  abso- 
lutely in  William's  sole  devisee.  (R.  S.,  part  2,  tit.  2,  art.  2, 
§  67.)  The  administration  of  the  trust  in  the  personal  property, 
created  by  the  agreement  of  Marcli,  1881,  devolved  by  oper- 
ation of  law,  at  the  death  of  William  E.  Waring,  upon  Freder- 
ika  W.  Waring  as  his  executrix.  {Boone  v.  Citizens^  Savings 
Bk.,  84  N.  Y.  83.)  Chapter  185  of  the  Laws  of  1882,  under 
which  it  is  attempted  to  transfer  tliis  trust  to  the  Supreme 
Court  instead  of  to  the  appellant,  was  enacted  after  the  agree- 
ment creating  the  trust  and  cannot  affect  it.  (i\r.  y.,  0.  <b 
W.  hy.  Co.  V.  Van  Horn,  57  N.  Y.  473 ;  Benton  v.  Wioi- 
wirCy  54  id.  226 ;  Wood  v.  Mather^  44  id.  240;  Ely  v.  Ilutton,^ 
15  id.  595  ;  Frost  v.  Cahenas,  IS  Abb.  Pr.  143 ;  Wood  v.  OaJc^ 
ley^  11  Paige,  400  ;  Dash  v.  Van  Kleeh^  7  Johns.  477  ;  Mur- 
ray V.  Gibson^  15  How.  [U.  S.]  421  ;  Sedg.  on  Const,  of  Stat. 
&  Const.  L.  166;  Potter's  Dwarris  on  Stat.  &  Const.  162, 
note  9.) 
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A.  0.  Brown  for  respondents.  Upon  the  death  of  William, 
the  trust,  being  unexecuted,  vested  in  the  Supreme  Court,  and 
was  required  bj  statute  to  be  executed  by  some  person  ap- 
pointed by  that  court  for  the  purpose.  (R.  S.,  part  2,  chap.  1, 
tit.  2,  art.  2,  §  68 ;  Laws  of  1882,  chap.  185.) 

BuGEB,  Ch.  J.  The  petitioner,  Edmund  Waring,  being,  pre- 
vious to  November  8,  1876,  the  owner  of  a  large  amount  of 
i-eal  and  personal  property,  on  that  day  conveyed  to  William 
K  Waring  liis  real  estate  by  a  deed  without  covenants,  upon 
the  consideration  expressed  in  the  conveyance  of  $10,  and  out 
of  natural  love  and  affection.  At  about  the  same  time  presuma- 
bly the  petitioner  delivered  the  personal  property  in  question  to 
said  William  E.,  and  the  same,  with  said  real  estate,  remained 
in  the  possession  of  the  said  William  E.,  and  he  continued  to 
manage  and  control  it,  until  his  death  on  the  5th  day  of  Octo- 
ber, 1882. 

By  his  last  will  and  testament  William  E.  Waring  devised 
all  of  his  real  and  personal  estate  to  the  appellant,  Frederika 
Waring,  and  under  said  will  she  lias  taken  possession  of  and 
now  holds  the  property  above  described.  It  seems  also  infera- 
ble from  the  proof,  that  simultaneously  with  the  transfer  of 
the  property  in  question  William  E.  Waring  and  Edmund 
Waring  executed  two  several  agreements,  in  writing,  indicating 
that  the  property  in  question  was  not  conveyed  solely  for  the 
purpose  of  vesting  the  ownership  in  the  said  William  E.  Waring, 
but  was  so  conveyed  to  enable  its  grantee  and  assignee  to  carry 
out  and  execute  certain  purposes  designed  by  its  former  owner, 
and  which  were  expressed  more  or  less  fully  in  said  agreement^. 
Subsequently  thereto,  and  on  the  16th  day  of  March,  1881,  a 
further  agreement,  in  writing,  was  made  between  the  said 
William  E.  Waring,  Edmund  Waring  and  Catharine  G.  Secor, 
wherein  it  was  recited  that  the  agreements  above  referred  to 
constituted  a  declaration  of  trust  as  to  said  real  estate,  and  also 
expressly  declaring  that  the  said  William  E.  held  said  personal 
property  in  trust  for  certain  purposes,  which  were  also  declared 
by,  or  inferable  from,  the  language  of  said  agreement. 
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Upon  the  aseumption  that  these  various  agreements  and  coji- 
yeyances  created  a  valid  trust  for  certain  purposes,  the  peti- 
tioners made  application  to  the  Supreme  Court  at  Special  Term 
upon  the  death  of  William  E.  Waring,  for  the  appointment  of 
a  trustee  in  his  place  to  execute  said  trust.  So  far  as  the  papers 
disclose  the  existence  of  any  beneficiaries  of  the  alleged  trust, 
it  appears  that  all  of  them  have  joined  in  making  this  appli- 
cation, and,  of  course,  have  had  notice  of  the  proceeding  and 
assent  to  its  prosecution.  The  application  is  made  under  sec- 
tion 81  of  article  2,  title  2,  chapter  1,  part  2  of  the  Revised 
Statutes,  page  1110,  sixth  edition,  which  vests  in  the  Supreme 
Court  any  unexecuted  express  trust  in  real  estate  upon  the  death 
of  the  surviving  trustee,  and  authorizes  the  appointment  by  it 
of  some  person  to  complete  its  execution.  Similar  provisions 
as  to  personal  property  are  contained  in  chapter  185,  Laws 
of  1882. 

In  answer  to  this  application,  various  grounds  are  alleged 
why  the  appointment  should  not  be  made  ;  and,  among  others, 
it  is  denied  that  any  trust  was  created  by  the  transactions  in 
question,  and  if  there  was,  that  some  or  all  of  its  purposes 
have  either  been  accomplished  or  were  illegal  or  unauthorized, 
or  that  they  applied  ouly  to  a  portion  of  the  property  de- 
scribed. It  is  also  claimed  that  the  appellant  became  entitled 
to  execnte  the  trust  as  to  the  personal  property  upon  the  death 
of  her  husband. 

We  think,  under  the  authority  of  the  statute  referred  to, 
the  court  had  jurisdiction  to  inquire  and  determine,  for  the 
purpose  of  this  application,  whether  William  E.  Waring 
was  at  the  time  of  his  death  engaged  in  the  execution  of  an 
apparent  trust,  and  if  so,  whether  that  trust  remained  in  any 
respect  unexecuted  at  the  time  the  application  was  made.  The 
method  of  procedure  under  this  statute  does  not  contemplate, 
neither  does  it  in  terms  provide  for  the  trial  and  determination 
of  questions  involving  the  rights  and  interests  of  the  various 
parties  interested,  as  they  are  affected  by  the  validity,  extent 
and  character  of  the  trust,  or  the  right  of  possession  of  the 
property  alleged  to  be  so  held.     By  necessary  implication,  the 
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power  to  inquire,  so  far,  into  the  Bubject  as  enables  the  court 
to  judge  of  the  existence  of  the  trust,  and  the  necessity  for 
the  appointment  of  some  person  to  protect  the  interests  vested 
in  the  court,  must  be  held  to  follow  from  the  express  power 
conferred  upon  it,  but  beyond  this  we  do  not  think  upon  such 
an  application,  it  has  a  right  to  go. 

When  a  trustee  is  appointed  by  the  court,  and  controversies 
arise  between  him  and  other  persons  as  to  the  nature  and  extent 
of  his  authority,  or  the  title,  possession  or  control  of  the  prop- 
erty claimed  to  be  affected  by  the  trust,  such  action  may  be 
properly  instituted  by  him  as  will  determine  the  questions  in 
dispute,  and  establish  the  rights  of  the  parties  interested. 

On  this  proceeding  it  does  not  appear  afBrmativel}',  but  that 
there  are  othOT  parties  interested  in  the  property  who  are  not 
before  the  court,  nor  are  the  facts  snflBciently  stated  and  deter- 
mined to  enable  it  to  make  such  a  decree  as  will  be  necessary 
to  dispose  of  and  settle  the  various  questions  which  may  arise 
as  to  the  extent  and  validity  of  the  trust.  The  facts  referred 
to  were,  however,  sufficient  to  authorize  the  court  to  determine 
that  an  apparent  legal  trust  was  created  in  the  property  de- 
scribed by  the  conveyances  and  agreements  referred  to,  and 
that  some  of  its  objects  remained  unperformed  at  the  time  of 
the  death  of  William  E.  Waring.  These  facts  authorized  the 
appointment  of  a  trustee  by  the  court  below,  and  after  having 
performed  that  duty,  it  seems  to  us  that  it  should  have  left  the 
determination  of  other  questions  involved,  to  the  result  of 
an  action  rea^ularly  instituted  to  accomplish  that  purpose. 

The  order  of  the  Special  and  General  Terms  should  be  modi- 
fied by  striking  out  so  much  thereof  as  assumes  to  adjudicate 
upon  the  extent  and  validity  of  the  trust,  if  such  provisions 
there  are,  and  as  thus  modified  should  be  affirmed. 

All  concur. 

Ordered  accordingly. 
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Chablsb  H.  Busbbll,  as  Receiver,  etc.,  Bespondent,  v,  Geobgb 

W.  Nelbok  et  al.y  Appellants. 

The  K.  L.  Ina.  Co.  loaned  to  N.  $17,000,  secured  bj  mortgage  upon  certaia 
real  estate.  Thia  mortgage  the  companj  foreclosed,  bid  in  the  prop, 
ertj  for  $7,000.  and  obtained  a  deficiency  jadgmeut  for  $11,160.6-5.  Sub- 
sequently said  company  entered  into  a  contract  with  N.  by  which  it  agreed 
to  reoon vey  said  real  estate  to  him,  to  satisfy  the  deficiency  j  udgment,  and 
to  loan  him  $70,000  secured  by  mortgages  on  other  property,  out  of  which 
was  to  be  retained  $^0,000,  the  consideration  for  the  conveyance  and  the 
cancellation  of  the  j  udgment.  N.  was  to  execute  also  a  mortgage  of  $10 ,000 
upon  the  real  estate  first  mentioned.  The  mortgages  and  the  deed  were 
executed  in  parsaanoe  of  the  agteement,  and  $50,000  adranoed  to  N.  A 
satisfaction-piece  of  the  judgment  was  executed  but  left  in  the  hands  of 
defendant  J.  Upon  foreclosure  of  the  $70,000  mortgages  N.  defended 
on  the  ground  of  usury,  and  succeeded  in  his  defense.  The  company 
foreclosed  the  $10,000  mortgage,  bid  in  the  property  and  obtained  another 
deficiency  judgment  against  X.  In  an  action  by  the  receiver  of  said  com- 
pany to  restrain  J.  from  delivering  said  satisfaciiou-pteoe  to  N.,  and  for 
its  cancellation,  —  Held,  that  as  the  only  consideration  received  for  the 
satisfaction  of  the  judgment  was  the  $70,000  mortgageis,  the  decree  ad- 
judging them  to  be  void  revived  the  debt  represented  by  the  judgment; 
that'  the  right  to  maintain  the  action  was  not  lost  by  the  foreclosure  of  the 
$10,000  mortgage,  nor  could  the  plaintifif  be  required,  as  a  condition  of 
relief,  to  restore  to  N.  the  title  acquired  under  such  foreclosure. 

(Argued  March  18,  1885 ;  decided  May  5, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  7,  1884,  which  modified  and  affirmed  as  modfied 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
eferee. 

This  action  was  brought  by  plaintiff,  a^  receiver  of  the  Knick- 
erbocker Life  Insurance  Company,  to  restrain  defendant  John- 
son from  delivering  to  defendant  Nelson  a  satisfaction -piece, 
executed  by  said  company,  of  a  judgment  held  by  it  against 
said  Nelson,  and  for  a  judgment  directing  the  surrender  to 
plaintiff  of  said  satisfaction-piece,  to  be  canceled,  and  declar- 
ing said  judgment  to  be  in  full  force  and  effect. 

Tho  Knickerbocker  Life  Inaorauce  Company  loaned  to  the 
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defendant  Nelson,  in  the  year  1871,  $17,000,  the  payment  of 
which  wa3  secured  by  a  mortgage  on  a  piece  of  property  at 
Saugerties,  in  the  county  of  Ulster,  in  this  State.  In  1873  the 
company  foreclosed  the  mortgage  and  bought  in  the  property 
for  $7,000,  and  entered  a  judgment  against  Nelson  for  tlie  de- 
ficiency, amounting  to  $11,160.65.  In  1874  Nelson  entered 
into  an  agreement  to  purchase  a  piece  of  property  in  the  city 
of  Brooklyn,  consisting  of  seventy  lots,  and  not  having  money  to 
complete  the  purchase  applied  to  the  company  for  a  loan  to  en- 
able him  to  do  so.  At  this  time  the  company  still  owned  the 
Saugerties  property.  The  negotiations  between  Nelson  and 
the  company  resulted  in  an  agreement  by  which  the  latter  was 
to  convey  to  Nelson  the  property  in  Ulster  county  to  satisfy 
the  deficiency  judgment,  and  to  loan  Nelson  $70,000,  for  which 
sum  he  was  to  give  bonds  secured  by  mortgages  on  the  property 
in  Brooklyn  ;  he  was  also  to  give  the  company  a  mortgage  upon 
the  Ulster  county  property  for  $10,000. 

Of  the  $70,000  loaned  $20,000  was  to  be  retained  by  the  com- 
pany as  the  consideration  for  the  Ulster  county  property,  and 
for  the  judgment  This  arrangement  was  consummated  on  Oc- 
tober 15,  1874.  The  satisfaction-piece  of  the  deficiency  judg- 
ment was  left  with  the  defendant  Johnson,  the  attorney  for  the 
company,  to  be  transmitted  to  Ulster  county  for  record.  The 
mortgages  given  by  the  defendant  Nelson  on  the  Brooklyn  prop- 
erty, when  they  fell  due,  were  foreclosed  ;  he  setup  the  defense 
of  usury,  which  was  sustained,  and  the  bonds  and  mortgages 
were  adjudged  to  be  usurious  and  void.  The  satisfaction-piece 
having  been  discovered  by  Mr.  Johnson  among  his  papers, 
he  notified  the  company  of  this  circumstance  and  was  di- 
rected not  to  deliver  it  to  Mr.  Nelson.  He  thereupon  re- 
quested the  company  to  take  steps  to  relieve  him  from  the 
position  in  which  he  found  himself  placed  by  the  discovery 
mentioned,  whereupon  this  action  was  brought.  Prior  to  the 
commencement  of  this  suit,  however,  the  company  foreclosed 
the  $10,000  mortgage  upon  the  Saugerties  property  and  ob- 
tained a  decree  for  $11,030.62.  The  property  was  sold  in  June, 
1876,  under  the  decree,  and  bought  in  by  the  company  for 
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$2,000.  On  the  30th  of  Jane  a  judgment  of  deficiency  was 
entered  for  $9,699.40.  On  the  30th  of  July,  1877,  the  com- 
pany sold  and  conveyed  the  property  by  deed  to  Mr.  William 
B.  Sheffield,  for  the  consideration  of  $5,750. 

The  referee  found  that  the  Knickerbocker  Life  Insurance 
Company  never  received  any  payment  on  account  of  the  first 
deficiency  judgment,  nor  any  consideration  for  the  execution 
of  the  satisfaction-piece  other  than  by  the  execution  and  delivery 
of  the  mortgages  on  the  property  in  Brooklyn,  and  that  all  con« 
sideration  for  the  satisfaction-piece  had  wholly  failed,  by  force 
of  the  judgment  in  reference  to  those  mortgages  by  which  they 
were  declared  to  be  usurious  and  void  ;  and  as  a  conclusion  of 
law,  that  the  judgi^ent  to  which  the  satisfaction-piece  related 
had  never  been  paid  or  discharged ;  that  it  was  still  valid,  and 
that  the  plaintiff  was  entitled  to  have  the  satisfaction-piece  de- 
livered up. 

Ncnthanid  O.  MQok  for  appellants.  Plaintiff  having  fore- 
closed the  $10,000  mortgage,  which  was  part  of  the  considera- 
tion of  the  satisfaction,  cannot  maintain  this  action  without 
first  restoring  to  Kelson  the  title  acquired  under  such  foreclos- 
ure. i^Cohb  V.  Hatfield,  46  N.  Y.  533 ;  MoUer  v.  Tuska,  87 
id.  1^ ;  Baird  v.  Mayor,  etc.,  96  id.  567 ;  Voorhiea  v.  Earl,  2 
Hill,  2SS ;  Comyn's  Dig.  Elect.  C.  2 ;  Joslin  v.  Cowee,  52  N.  Y. 
89 ;  Central  Bk.  v.  Pindar,  46  Barb.  467.)  All  the  facts  liti- 
gated, or  which  might  have  been  litigated  in  the  action  of  the 
Knickerbocker  Life  Insv/rance  Co,  v.  Nelson  are  res  adjvAi- 
cata.  {Dunham  v.  Boomer,  77  N.  Y.  76  ;  Embury  v.  Conner, 
3  id.  511 ;  Cummins  v.  Bennett^  46  id.  490 ;  Taska  v.  O^Brien, 
68  id.  446 ;  Jarvis  v.  Driggs,  69  id.  143 ;  Jordan  v.  Van 
Epps,  85  id.  436 ;  AcUey  v.  WesterveU,  86  id.  448  ;  Taies  v. 
Preston,  41  id.  113 ;  Brown  v.  Mayor,  etc,,  66  id.  385.) 

Jam^  A.  Dennison  for  respondent.     Full  effect  should  be 

given  to  the  statutes  against  usury,  but  nice  distinctions  should 

not  be  favored  for  the  purpose  of  extending  the  penalties  to 

cases  not  within  the  spirit  of  the  act.     {Patterson  v.  Birdsall, 
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64:  N.  Y.  298.)  Where  the  usurer  is  not  seeking  to  enforce  the 
usurious  contmet  equity  will  not  entertain  a  defense  based 
upon  usurjy  unless  there  is  an  offer  to  pay  that  portion  of 
the  claim  which  is  not  affected  by  that  taint  (Williams 
V.  Fitzhugh^  37  N.  T.  444.)  The  fact  that  this  judgment 
entered  into  and  formed  part  of  a  subsequent  usurious  agree* 
ment  did  not  absolve  the  defendant  from  his  antecedent  obli- 
gations on  that  judgment,  nor  did  it  impair  the  rights  of  the 
plaintiff  thereunder.  {Farmers  and  Meohanics*  Bank  y. 
Joslyn^  37  N.  Y.  353,  S5S.)  When  an  usurious  security  is 
taken  for  a  valid  debt,  the  avoidance  of  tlie  security  because  of 
usury  revives  the  debt,  and  a  recovery  may  be  had  on  the  origi- 
nal consideration.  {Farmers  and  Jlechanios*  BJc.  v.  Joslyn^ 
37  N.  Y.  353.)  This  is  true  even  though  the  original  security 
had  been  canceled  and  discharged.  (  Winstead  Bk,  v.  Webbj 
39  N.  Y.  325 ;  Genoiz  v.  Sitterly,  56  id.  214 ;  PaUerson  v. 
BirdsaU,  64  id.  294 ;  Cook  v.  Barnes^  36  id.  520 ;  UnderhiU 
v  Grenna/ny  25  Hun,  569i) 

Andrews,  J.  The  purchase-price  of  the  Saugerties  property, 
the  sale  of  which  by  the  Knickerbocker  Life  Insurance  Com- 
pany to  Nelson  entered  into  the  transaction  of  October  15, 
1874,  was  fixed  at  $20,000,  the  approximate  amount  of  the 
loan  of  $17,000,  made  by  the  company  to  Nelson  upon  the 
same  property  in  1871,  with  interest.  The  company  had  fore- 
closed the  mortgage  given  upon  that  loan,  and  bought  in  the 
property  for  $7,000,  and  had  a  deficiency  judgment  against 
Nelson  for  $11,160.65.  The  original  loau  was  represented  in 
the  company's  assets  by  the  Saugerties  property  and  the  defi- 
ciency judgment.  The  company  conveyed  the  Saugerties 
property  to  Nelson  October  15,  1874,  according  to  its  agree- 
ment. But  no  part  of  the  purchase-price  was  paid  by  Nelson. 
It  was  secured  by  an  equivalent  amount  included  in  the  Brook- 
lyn mortgages.  The  handing  back  by  Nelson  to  the  company 
of  $20,000  out  of  the  $70,000,  nominally  advanced  on  the 
Brooklyn  mortgages,  was  a  .mere  cover.  The  real  transaction 
was  a  retention  by  the  company  out  of  the  mortgages,  of  the 
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agreed  price  of  the  Saiigertiea  property,  and  an  actual  advance 
of  only  $50,000.  The  agreement  of  the  company  to  satisfy 
the  deficiency  judgment  was  a  necessary  incident  of  the  ar- 
rangement, by  which  it  was  to  take  a  substituted  security  for 
its  debt  against  Nelson  and  reinstate  him  in  the  ownersliip  of 
the  Saugerties  land,  free  from  incumbrances.  '  In  substance, 
the  company  was  to  be  reimbursed  through  the  Brookljm  mort- 
gages for  the  loan  of  1871,  and  the  giving  of  those  mortgages 
was  the  only  consideration  it  received  for  its  agreement  to 
satisfy  the  deficiency  judgment.  This  security  was  effectually 
destroyed  by  the  judgment  obtained  by  Nelson,  declaring  the 
mortgages  void  for  usury. 

If  there  was  notliing  more  in  the  case,  there  could  be  no 
question  that  this  judgment  operated  to  revive  the  debt  repre- 
sented by  the  deficiency  judgment,  or  if  that  judgment  had  been 
actually  satisfied,  there  can  be  no  doubt  that  the  court  would  set 
aside  the  satisfaction  upon  the  application  of  the  com pany .  ( Oer- 
wig  V.  Sitterly^  56  N.  Y.  214 ;  Patterson  v.  BirdsaUy  64  id.  294.) 
It  is  insisted,  however,  that  as  the  company  has  enforced  by 
foreclosure  the  mortgage  for  $10,000,  given  in  the  same  trans- 
action to  secure  the  usury  agreed  to  be  paid  by  Nelson,  and 
has  re-acquired  imder  the  foreclosure,  the  title  to  the  Saugerties 
land,  and  also  obtained  a  judgment  for  deficiency  against  Nel- 
son in  that  proceeding,  this  action,  brought  to  prevent  the  de-. 
livery  of  the  satisfaction  of  the  first  deficiency  judgment  for 
$11,160.65,  cannot  be  maintained.  The  company,  it  is  insisted, 
was  bound  at  least  to  restore  to  Nelson  the  title  acquired  under 
the  foreclosure  of  the  $10,000  mortgage,  as  a  condition  of 
relief,  and  cannot  hold  any  of  the  fruits  of  the  usurious  trans- 
action, and  at  the  same  time  bo  relieved  from  the  obligation  to 
perform  its  agreement  to  satisfy  the  deficiency  judgment.  This 
objection  comes  with  very  ill  grace,  fronn  a  party  who  has  ob- 
tained $50,000  of  the  funds  of  the  company,  and  has  successfully 
defeated  the  security  given  for  it,  and  makes  on  his  part  no  offer 
of  restitution.  The  answer  to  the  claim  is  that  Nelson  was  tho 
actor  in  repudiating  the  transaction  of  October  15,1874,  for  usury. 
He  has  succeeded  in  setting  aside  tho  Brooklyn  mortgages,  and 
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in  SO  doing,  has  deprived  the  company  of  the  only  considera- 
tion for  its  agreement  to  satisfy  the  deficiency  judgment.  Its 
enforcement  of  the  $10,000  mortgage  was  in  affirmance,  and 
not  in  disaffirmance  of  the  usurious  transaction,  and  any  advan- 
tage the  company  has  derived  from  the  restoration  of  its  orig- 
inal title  to  the  Saugerties  property,  and  the  judgment  over 
against  kelson,  is  only  a  partial  indemnity  for  its  loss,  arising 
from  the  judgment  setting  aside  the  Brooklyn  mortgages.  The 
company  will  still  be  a  large  loser  if  it  is  allowed  to  retain  the 
deficiency  judgment,  and  the  equity  of  the  company  to  retain 
it  should  prevail. 

The  satisfaction-piece,  though  executed,  has  never  been  de- 
livered, and  the  judgment  requiring  the  custodian  who  holds 
the  paper  to  deliver  it  to  the  plaintiff,  and  declaring  that  the 
judgment  is  a  valid  lien  upon  Nelson's  property,  should  be  af- 
firmed. 

All  concur. 

Judgment  affirmed. 
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Jakes  Jackson,  as  Receiver,  etc.,  Appellant,  v.  Thb  St.  Paul 
FiBB  AND  Marine  Insubakoe  Company,  Respondent. 

The  P.  F.  Iq8.  Co.,  having  issued  a  policy  of  fire  insaraace  to  S., 
made  applicatioa  to  defendant  for  a  reinsurance  of  a  portion  of  the 
risk,  describing  it  as  in  the  appUcation  to,  and  the  policy  issued  by 
it.  The  application  was  granted  and  defendant  issued  its  policy, 
which  recited  that  it  reinsured  said  company  "on  their  interest  as 
insurer  under  their  policy  "  issued  to  S.;  then  followed  in  the  language 
of  the  application  a  description  of  the  property  insured.  A  loss  having 
occurred  said  company  declined  paying,  and  upon  being  sued  gave  de- 
fendant notice  thereof;  a  judgment  was  obtained  against  it  for  the 
amount  of  loss  claimed.  In  an  action  upon  the  policy  of  reinsurance, 
defendant  claimed  a  misrepresentation  in  the  description  of  the  property 
insured.  HM,  untenable ;  that  there  was  no  representation  by  said 
company,  save  as  to  the  risk  taken  by  it,  which  was  the  sole  object  of 
the  reinsurance  and  this  was  correctly  stated  ;  and  when,  therefore, 
the  company  was  found  legally  liable  upon  its  contract,  it  was  not  open 
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for  defendant  to  question  the  liability,  and  it  was  at  once  boand  to  pay 
the  reinsured  such  a  proportion  of  the  loss  as  the  reinsurance  bore  to 
the  sum  originally  insured. 
The  blank  form  of  policy  used  for  the  reinsurance  was  that  of  the  ordi- 
nary policy  of  insurance  and  contained  the  conditions  that  no  action 
could  be  maintained  thereon  until  after  an  award  made  as  specified,  fix- 
ing the  amount  of  the  claim,  nor  unless  commenced  within  twelve 
jnonths  after  the  loss.  IIM^  that  these  conditions  were  not  applicable 
to  the  contract  of  reinsurance,  and  plaintiff's  right  to  recover  was  un- 
affected thereby. 

(Argued  AprU  13, 1885  ;  decided  May  5,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme      •  \ 
Court,  made  May  16,  1884,  which  reversed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury  and  granted  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  receiver  of  the  P/it- 
erson  Fire  Insurance  Company,  upon  a  policy  of  reinsurance. 

The  material  facts  are  stated  in  the  opinion. 

Preston  Stevenson  for  appellant.  No  claim  of  breach  of 
warranty  is  available  to  the  defendant  by  reason  of  the  alleged 
misdescription  contained  in  the  application  and  policy.  (  Wood- 
ruff  V.  Imp,  F.  Ins.  Co.,  83  N.  Y.  133 ;  62  id.  64 ;  May  on 
Ins.,  §  691,  note  2.;  Armour  v.  Trans.  Co.^  90  N.  Y.  456.) 
Nothing  is  shown  on  which  to  base  a  defense  of  concealment 
of  or  omission  to  state  facts  material  to  the  risk.  (6  Cow.  673  ; 
S.  a,  7  Wend.  270  ;  7  N.  Y.  370 ;  66  id.  464 ;  De  Wolf  v.  F. 
Ins.  Co.y  20  Johns.  228.)  No  concealment  is  shown  here  be- 
cause no  fraudulent  intent  in  the  misdescription  claimed  is  al- 
leged or  proved.  {0<xtes  v.  Mad,  Co.  Mut.  Co.^  6  N.  Y.  474 ; 
Rawles  v.  Am.  Mut.  L.  Ins.  Co.^  27  id.  282 ;  Swift  v.  Ma>ss. 
Mut.  L.  Co.,  63  id.  186;  Browning  v.  Home  Co.,  71  id.  512.) 
Concealment  cannot  be  charged  concerning  any  thing  unknown 
to  the  insured  at  time  of  procuring  the  risk.  (May  on  Ins., 
§200;  Chase  v.  Hamilton  Co.,  20  N.  Y.  52;  Rohrhack  v. 
Oermania  Co.,  62  id.  47 ;  Alexander  v.  Germania  Co,,  66  id. 
464 ;  Tyler  v.  JEtna  Co.,  12  Wend.  507.)    There  was  a  sub- 
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Btautiallj  accarate  and  truthful  description  of  the  building. 
{Fowler  v.  ^tna  Co.,  7  Wend.  270;  May  on  Ins.,  §§  174, 175 ; 
Wall  V.  ML8t  River  Co,^  3  Seld.  370.)  The  contract  of  rein- 
surance is  an  original  contract  of  indemnity  between  reinsurer 
and  reinsured,  and  the  latter  can  recover  any  amonnt  of  loas 
he  can  prove  free  from  all  claims  of  the  original  insured. 
(Emerig.  on  Ins.  [L.  &  B.'s  ed.,  1850],  chap.  8,  §  14 ;  May  on 
Ins.,  §§  9,  11  ;  Hmtie  v.  De  Peyater^  3  Gaines,  190 ;  Herch- 
enrath  v.  Am.  Mut  Ins.  Co.,  3  Barb.  Oh.  63;  E<igle  Co.  v. 
Lafayette  Qo.^  9  Ind.  443 ;  Merry  v.  Prince^  2  Mass.  176 ; 
GonH  Co.  v.  Detroit  Co.,  SS  Ohio  St.  11;  17  Wend.  359; 
Yonhers  v.  Hoffm/mi  Co.y  6  Robt.  316;  N.  Y.  Co.  v.  Proteo- 
tion  Co.^  1  Story,  458 ;  Bigelow  on  Est.  84,  86 ;  Blaadale  v. 
Balcochy  1  Johns.  517 ;  Bell  v.  Dagg,  60  N.  Y.  528 ;  Thomas 
V.  IIiMeUy  15  id.  405 ;  Ins.  Co.  v.  Wilson,  34  id.  275 ;  Chi- 
cago V.  Robins,  2  Black,  418;  4  Wall.  657;  6  Johns.  158;  7 
id.  168 ;  4  Cow.  340 ;  1  Wend.  19 ;  12  id.  309 ;  3  Term  R.  374 ; 
2  Fla.  598 ;  34  K  H.  179 ;  Home  v.  Mat  Ins.  Co.,  3  Sandf . 
137;  2  N.  T.  235;  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289 ; 
Orant  v.  Am.  Cent.  Co.,  68  id.  503 ;  Bowery  Co.  v.  N.  Y. 
Co.,  17  Wend.  359;  64  N.  Y.  648;  68  id.  434;  74  id.  360; 
78  id.  668;  18  id.  392;  36  id.  550.)  The  defendant  here  is 
liable,  by  reason  of  the  former  action  and  judgment  against  the 
Paterson  Company,  and  the  payment  thereof,  because  it  has 
agreed  to  be  liable  in  the  event  of  such  a  recovery  being  had 
asjainst  the  former  company,  and  the  payment  thereof  by  it. 
{Rapelye  v.  Prince,  4  Hill,  123  ;  Thom/is  v.  HubbeU,  15  N.  Y. 
405 ;  Ins.  Co.  v.  Wilson,  supra  ;  S.  P.,  Fay  v.  Amss,  44  Barb. 
327 ;  N.  Y.  Co.  v.  Protection  Co.,  1  Story,  458 ;  Consolidated 
Real  Estate  Co.  v.  Cas/iow,  41  Md.  59;  Norwood  v.  Resolute 
F.  Co.,  4  J.  A  S.  552  ;  Merry  v.  Prince,  2  Mass.  176 ;  Yon- 
hers  Co.  v.  Hoffman  Co.,  6  Robt.  316.)  It  was  not  until  some 
payment  had  been  made  that  the  reinsured  company  had  any 
right  of  action  against  the  defendant.  {Mayor,  etc  ,  v.  HamiL 
ton  Co.,  39  N.  Y.  45 ;  Hay  v.  Star  Co.,  77  id.  235 ;  Steen  v. 
Niagara  Co.,  89  id.  315 ;  Blackstone  v.  AUernania  Co.,  56  id. 
104;  32  id.  405;  47  id.  597;  Miy  on  Ins.,  §§  174-175.) 
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JV.  jB.  Hoode  for  respondent.  The  property  burned  was 
not  the  property  insured.  {Shepard  v.  Kain^  6  Barn.  &  Aid. 
240 ;  C/iase  v.  Hamilton  Co.y  20  N.  Y.  52  ;  Merwin  v.  Star 
F,  Ins.  Co.,  7  Hun,  659 ;  72  N.  T.  603 ;  Lappin  v.  (7.  0.  Ins. 
Co.,  58  Barb.  325 ;  Sarsfield  v.  Jf<?^.  Ins.  Co.,  61  id.  479  ;  WaU 
V.  7;w.  Cb.,  7  N.  T.  370  ;  Fowler  v.  -^^Vtuj  7n«.  Oi?.,  6  Cow. 
673.)  The  words  "hard  finished"  in  the  policy  were  a  war- 
ranty. (  WaU  V.  Ins.  Co.,  7  N.  T.  370 ;  Bryce  v.  Ins.  Co.,  65 
id.  240 ;  Fowler  v.  jSind  Ins.  Co.,  6  Cow.  673 ;  Barhau  v.  P. 
M.  L.  Ins:  Co.,  67  N.  Y.  696 ;  Burritt  v.  Saratoga  M.  Ins. 
Co.,  6  Hill,  188;  Bipley  v.  Ins.  Co.,  30  K  Y.  136;  May  on 
Ins.,  §  383  ;  Texas  Ins.  Co.  v.  Stone^  49  Tex.  4;  Redman  v. 
Ins.  Co.,  47  Wis.  89 ;  Ellsworth  v.  7n*.  <7c?.,  11  Ins.  L.  J. 
544;  Costar  v.  Mayor,  etc.,  43  N.  Y.  399;  Voorhees  v.  ^Mr- 
chard,  66  id.  98.)  The  innocence  and  ignorance  of  the  appli- 
cant in  no  wise  weakens  or  affects  the  defense  of  misrepresenta- 
tion as  presented  in  this  case,  and  in  such  a  case  it  is  of  no 
moment  whether  the  misrepresentation  was  or  was  not  material. 
{Anderson  v.  Fitzgerald,  4  H.  of  L.  Cas.  484 ;  Oraham  v. 
Ins.  Co.,  87  N.  Y.  69 ;  Brenck  v.  Ins.  Co.,  21  Hnn,  542.)  The 
rights  and  liabilities  of  reinsurers  are  to  be  determined  in  this 
case  according  to  the  contract  of  reinsurance  —  the  policy  in 
suit.  {Ilustie  v.  DePuyster,  3  Caines,  190  ;  May  on  Ins.,  §§ 
11,  12 ;  T.i&  N.  Y.  Ins.  Co.  v.  Hoffman  Ins.  Co.,  6  Robt. 
3 16 ;  Wood  on  Ins.,  622-3  ;  Flanders  on  Ins.,  §§  30-33 ;  Bowery 
Ins.  Co.  V.  N.  T.  Ins.  Co.,  17  Wend.  359;  Trail  v.  Baring, 
4  Giff  [1  Ch.]  485;  7/w.  Co.  v.  Merch.  31.  F.  cfe  M.  In^.  Co., 
83  N.  Y.  604.)  The  claim  of  the  plaintiffs  was  absolutely 
barred  by  the  limitation  clause  in  defendant's  policy,  the  action 
not  having  been  commenced  until  after  the  expiration  of  twelve 
months  after  the  loss  occurred.  {Steen  v.  N.  Ins.  Co.,  89  N. 
Y.  315;  Hone  v.  Mut.  Safety  Ins.  Co.,  2  id.  232;  Blachstone 
V.  A.  Ins.  Co.,  56  id.  104;  l^orwood  v.  li.  Ins.  Co.,  47  IIow. 
Pr.  43 ;  Consolida4)ed  Ins.  Co.  v.  Cashow,  41  Md.  59;  In  re 
BepfMic  Ins.  Co.,  8  Nat.  Bk.  Reg.  197;  May  on  Ins.,  §  11 ; 
Wood  on  Ins.,  §§  85,  382 ;  Phila.  T.  S.  D.  i&  Ins.  Co.  v. 
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Fame  Ins.  Go.,  9  PhilA.  292 ;  Finiey  v.  Berd,  95  K  Y.  364 ; 
Hay  V.  Star  F.  Ins.  Co.,  77  id.  242.) 

Danfobth,  J.  The  questions  upon  this  appeal  relate  to  the 
liability  of  the  defendant  on  a  contract  of  reinsurance  made  by 
it  in  favor  of  the  Paterson  Fire  Insurance  Company,  and  are, 
first,  whether  it  was  obtained  by  misrepresentation,  and  so  void 
a6  initio,  and  if  not,  then  second,  whether  the  action  is  barred 
by  a  limitation  clause  contained  in  the  contract 

The  facts  agreed  upon,  or  found  by  the  trial  court,  so  far  as 
material,  are  these :  The  Paterson  Company,  on  the  14th  of 
August,  1876,  at  San  Francisco,  undertook  to  insure  one  E. 
Sherwood  against  loss  by  fire  to  the  amount  of  $4,500,  as  fol- 
lows :  "  $3,000  on  his  one  and  one-half  story,  hard-finished, 
frame,  boarding-house  building  *  *  *  and  $1,500  on 
furniture,  etc.,  contained  in  it."  On  the  next  day  its  agent 
addressed  to  the  defendant  a  written  application,  saying :  "  Re- 
insurance is  wanted  by  the  Paterson  Fire  Insurance  Company 
for  $1,500,  from  August  14,  1876,  to  August  14, 1877,  on  their 
interest  as  insurers,  under  their  policy  No.  582,  issued  to  E. 
Sherwood  *  *  *  covering  $4,500,  viz.:  $3,000  on  his  onfe 
and  one-half  story,  hard-finished,  frame,  boarding-house  build- 
ing *  *  *  and  $1,500  on  furniture,"  etc.,  "contained 
therein."  The  application  was  granted,  and  the  defendant  is- 
sued its  policy,  which  recited  that  "  The  St.  Paul  Fire  and 
Marine  Insurance  Company  of  St.  Paul  do  reinsure"  the 
Paterson  Company '' against  loss  or  damage  by  fire  to  the 
amount  of  $1,500  on  their  interest  as  insurers^  under  their 
policy  No.  582,  issued  to  E.  Sherwood,"  and  then  follows  in 
the  language  of  the  application,  a  statement  as  to  the  amount 
and  distribution  of  insurance  and  description  of  the  property 
insured  under  that  policy. 

Upon  the  trial  it  was  admitted  that  in  1876  "a  fire  occurred 
and  destroyed  the  property  insured  in  policy  582  to  the  amount 
of  $4,100."  The  Paterson  Insurance  Company  declined  pay- 
ing. They  were  sued  and,  after  notice  to  the  defendant  of  the 
claim  made  and  pendency  of  the  action,  a  trial  was  had  and 
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judgment  obtained  against  them  for  the  amount  claimed,  with 
costs.  The  plaintiff  was  subsequently  appointed  receiver  of 
the  property  and  assets  of  the  Paterson  Company,  and  brought 
this  action  to  recover  the  amount  due  according  to  the  terms 
of  reinsurance.  Before  the  trial  court  he  succeeded.  The 
General  Term,  however,  reversed  the  judgment,  and  the  re- 
spondent seeks  to  sustain  that  decision  upon  grounds  involved 
in  the  questions  above  stated. 

JfHrstj  as  to  misrepresentation :  It  was  admitted  upon 
the  trial  that  Sherwood^s  "house  was  hard-finished  on  the 
lower  story,  but  the  rooms  and  hallway  composing  the  upper 
or  half  story  were  cloth  lined  and  not  hard  finished  "  ;  but  not- 
w^ithstanding  this  the  court  found  that  the  general  character  of 
the  building  was  correctly  stated  in  both  policies.  It  is  quite 
unnecessary  to  consider  whether  the  interior  finish  of  the  build- 
ing would  warrant  the  epithet  applied  to  it,  for  as  to  that  there 
was  in  our  opinion  no  representation  by  the  Paterson  Company. 
They  had  no  property-right  in  the  subject  insured  by  them, 
but  by  underwriting  the  policy  rendered  themselves  liable  to 
loss  from  fire,  and  they  thereby  acquired  an  insurable  interest 
to  the  extent  of  that  liability,  but  it  w£ls  in  relation  to  the  peril 
only,  against  which  they  had  insured.  It  is  that  to  which  their 
request  for  reinsurance  applies.  By  it  they  in  effect  say,  as  in- 
surers, we  have  undertaken  to  carry  a  risk  which,  as  taken  by 
US,  is  as  follows :  "  It  amounts  to  $4,500,  and  we  ask  indem-  \ 
nity  against  a  portion  of  it."  It  is  not  pretended  that  they  did 
not  state  the  risk  literally  as  they  had  taken  it,  and  it  was  in 
fact  described  in  their  policy  in  terms  similar  to  those  used  in 
the  policy  of  reinsurance.  The  case  may  indeed  be  taken  in 
like  manner  as  if  they  had  exhibited  to  the  defendants  the 
original  policy,  and  the  defendants  had  indorsed  upon  it  an  as- 
sumption of  the  risk  of  $1,500.  In  either  way  —  by  indorse- 
ment or  by  a  new  writing  —  they  become  charged  with  so  much 
of  the  amount  as  the  Paterson  Company  had  put  in  jeopardy, 
and  to  that  extent  were  bound  to  relieve  it.  The  original 
contract  of  insurance  remained  as  at  firsts  and  the  reinsurer 
SicKELS  —  Vol.  LIV.  17 
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came  under  no  contract  obligation  to  the  owner  of  the  property 
described  in  it.  The  subsequent  act  of  the  insurer  did  not 
create  any.  Its  own  risk  was  the  sole  object  of  reinsurance  and 
formed  the  consideration  of  a  new  and  independent  contract, 
distinct  from  and  unconnected  with  the  original  insurance. 
This  is  so  stated  in  the  policy  of  reinsurance.  It  covers  in 
terms  the  plaintiffs  "  interest  as  insurers  "  under  their  policy ; 
and  that  alone  is  made  the  subject-matter  of  insurance. 

When,  therefore,  the  Paterson  Company  was  found  to  be 
legally  liable  upon  its  contract  and  the  amount  was  ascertained, 
it  was  not  open  to  the  reinsurer  to  inquire  into  the  merits  of 
those  questions.  They  were  at  once  bound  to  pay  the  rein- 
sured such  a  proportion  of  the  loss  as  their  reinsurance  bore  to 
the  sum  originally  insured. 

The  other  objection  rests  upon  a  clause  in  the  policy  which 
provides  that  no  action  "  for  the  recovery  oi  any  claim,  by 
virtue  of  this  policy,  shall  be  sustainable  in  any  court  of  law  or 
chancery  until  after  an  award  shall  have  been  obtained  fixing 
the  amount  of  such  claim  in  the  manner  above  provided,  nor 
unless  such  suit  or  action  shall  be  commenced  within  twelve 
months  next  ensuing  after  the  loss  shall  occur."  This  clause 
formed  part  of  a  blank  form  intended  as  an  ordinary  contract 
of  insurance  where  the  assured  had  an  interest  in  the  property, 
was  required  to  make  proofs  of  loss  by  fire,  and  submit  his 
claim  to  arbitrators  if  required,  and  fulfill  many  other  conditions 
in  no  respect  applicable  to  a  case  where  the  perils  of  a  contract  of 
primitive  insurance  only  are  involved,  and  where  the  loss  or 
damage  is  the  amount  of  liability  under  it.  Such  is  the  con- 
tract under  which  the  plaintiff  claims,  and  his  right  to  recover 
is  unaffected  by  the  stipulations. 

It  follows  that  the  order  of  the  General  Term  should  be  re- 
versed and  the  judgment  of  the  Special  Term  affirmed,  with 
costs. 

All  concur. 

Order  reveorsed  and  judgment  affirmed. 
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John  Cragie  et  al.,  RespoDdents,  v.  Stbrlino  G.  Hadley,  as 

Receiver,  etc.,  Appellant. 

A  oorpontion  may,  in  a  legal  sense,  be  gailty  of  a  fraud,  and  the  rale  that 
one  who  has  been  induced  by  the  f  rand  of  another,  under  the  guise  of  a 
contract,  to  part  with  his  property,  may,  upon  discovery  of  the  fraud, 
rescind  the  contract  aud  recover  the  property,  unless  it  has  come  to  the 
possession  of  a  bona  fide  holder,  applies  as  well  when  a  corporation  as 
when  a  natural  person  is  the  wrong-doer. 

Notice  to  an  agent  of  a  bank  intrusted  with  the  management  of  its  busi- 
ness is  notice  to  the  corporation  in  transactions  conducted  by  such  agent 
acting  for  the  corporation,  in  the  scope  of  his  authority,  whether  the 
knowledge  of  the  agent  was  acquired  in  the  course  of  the  particular 
dealing  or  on  some  prior  occasion. 

PlaintifTs  deposited,  in  the  usual  course  of  business,  certain  drafts  with  a 
national  bank,  which  were  credited  to  them  on  the  books  of  the  bank  and 
in  their  pass-book.  The  bank  was  at  the  time  irretrievably  insolvent, 
and  its  drafts  had  gone  to  protest  the  day  before;  of  tliis  its  president,  to 
whom  was  intrusted  its  entire  control  and  management,  had  full  knowl- 
edge, and  presumably  its  other  officers  and  agents.  The  bank  kept  open 
until  the  usual  hour  of  closing  on  the  day  of  the  deposit,  but  did  not  open 
its  door  thereafter,  and  went  into  the  hands  of  a  receiver.  In  an  action 
to  recover  the  deposit,  Tieldy  that  in  permitting  plaintiffs  to  make  it  in  re- 
liance upon  the  supposed  solvency  of  the  bank  a  gross  fraud  was  prac- 
ticed  upon  the  plaintiffs,  and  they  were  entitled  to  reclaim  the  drafts  or 
their  proceeds.  Also,  that  the  right  of  plaintiffs  to  make  the  reclamation 
was  not  precluded  by  the  provisions  of  the  U.  S.  R.  S.  (§§  5234,  5242),  for- 
bidding all  preferential  payments  or  transfers  by  an  insolvent  bank, 
and  providing  for  a  ratable  distribution  of  its  assets,  as  plaintiffs  did  not 
claim  under  a  transfer  from  the  bank  but  under  their  original  title;  that 
their  relation  as  creditors  terminated  when  they  elected  to  rescind  the 
contract  implied  when  the  deposit  was,  and  they  were  seeking  simply  to 
reclaim  their  own  property;  and  that  neither  the  receiver  nor  any  credi- 
tor of  the  bank  had  any  equity  to  have  such  property  applied  in  pay- 
ment of  its  obligations. 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon -an  order  made  April  19,  1884, 
which  affirmed  a  judgment  in  favor  of  plaintiflGs,  entered  upon 
the  report  of  a  referee. 
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This  action  was  bronght  originally  against  the  members  of 
the  firm  of  Brown  Brothers  &  Co.,  to  recover  the  proceeds  of 
certain  drafts  deposited  by  plaintiffs  with  the  First  National 
Bank  of  Buffalo,  and  sent  by  it  to  said  firm  for  collection,  and 
which  were  collected  by  it. 

By  order  of  interpleader  the  original  defendants  were  dis- 
charged upon  payment  of  the  money  into  court,  and  the  re- 
ceiver of  said  bank  substituted  as  defendant. 

Richard  Crowley  for  appellant.  The  act  of  Congress  pre- 
scribes the  conditions  upon  which  national  banks  shall  be  cre- 
ated, the  powers  they  shall  possess,  and  the  consequences  of 
their  failure  to  meet  their  obligations,  and  persons  dealing  with 
these  institutions  can  only  acquire  and  enforce  rights  against 
them  nnder  the  limitations  there  designated.  {Nat.  JSk.  v. 
Colhyj  21  Wall.  609.)  The  relation  of  banker  and  customer 
in  their  pecuniary  dealings  is  that  of  creditor  and  debtor,  and 
where  a  bank  receives  deposits,  unless  there  are  stipulations 
to  the  contrary,  they  belong  to  the  bank  and  become  a  part 
of  its  general  fund.  {Bank  of  the  Republic  v.  Millard^  10 
Wall.  152 ;  Met.  Nat.  Bk.  v.  Ll(yyd,  25  Hun,  101 ;  Mahai- 
vrie  Bk.  v.  J^eck^  127  Mass.  298;  Matter  of  Franklin  Bk.j 
1  Paige,  249 ;  2  Comst.  380 ;  Stuyvesant  Bk.  v.  Nat.  Bk., 
T  Lans.  197 ;  Note  to  Paley  on  Agency,  233,  234 ;  Story 
on  Agency  [4th  ed.  |,  288 ;  Van  Namee  v.  Bk.  of  Troy^ 
8  Barb.  312 ;  In  re  Bk.  of  Madison,  5  Biss.  515 ;  Morse  on 
Banking,  380  ;  Nat.  Bk.  v.  Burkhardt,  100  U.  S.  686  ;  Oddie 
r.  Nat.  City  Bk.,  45  N.  Y.  735.)  Although  the  bank  was 
insolvent  when  the  drafts  were  reieeived,  deposited  and  cred- 
ited, unless  the  knowledge  of  its  president  is  notice  to,  and  the 
knowledge  of  the  bank,  it  cannot  be  held  that  it  had  knowl- 
edge  of  such  insolvency,  or  was  guilty  of  any  fraud  toward  the 
respondents.  {Butcher  v.  F.  &  T.  Nat.  Bk.,  59  N.  Y.  5  ;  Bal- 
bach  V.  Frelinghuyeen,  15  Fed.  Rep.  675.)  The  other  creditors 
of  the  bank  were  innocent  third  parties,  and  had  acquired  an 
interest  in  the  deposit  from  the  moment  it  was  made.  {Don^ 
aldson  V.  Farwdl,  93  U.  S.  631.) 
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Shemum  S.  liogeraioT  respondents.  The  financial  condition 
and  insolvency  of  the  bank  being  known  to  it  and  to  its  officers 
and  agents,  at  the  time  the  drafts  in  qnestion  were  deposited, 
it  was  a  fraud  on  the  part  of  the  bank  to  receive  tlieui 
cm  deposit.  {HoUen  v.  N.  T.  cfe  K  Bk.,  72  N.  Y.  286 ; 
Story  on  Agency,  §§  140  J,  140  c ;  Bridge  Co.  v.  Banky  3 
N.  Y.  156 ;  FuUon  Bk.  v.  CoaZ  Co.,  4  Paige,  135  ;  Bank 
of  U.  S.  V,  Davies,  2  Hill,  452 ;  Anonymous,  67  N.  Y.  698 ; 
Chaffee  v.  Foot,  2  Lans.  81 ;  Wright  v.  Brovm,  67  N.  Y. 
1 ;  Devoe  v.  Brandt,  49  id.  462-;  Johnso7%  v.  MoneU,  2  Keyes, 
655 1  Sennequin  v.  Naylor,  24  N.  Y.  139.)  The  bank's  fraud 
entitled  the  plaintiffs  to  avoid  the  transfer  of  the  drafts,  and 
recover  their  proceeds  in  the  hands  of  Brown  Brothers  &  Co. 
(Pollock's  Principles  of  Contracts,  506  ;  Wharton  on  Con- 
tracts, §  282;  Donaldson  v.  FarwelX,  93  U.  S.  631 ;  Kinney  v. 
Kernan,  49  N.  Y.  164;  Bigelow  on  Frauds,  403  ;  Brainard  v. 
CampbeU,  58  N.  Y.  73 ;  Load  v.  Green,  15  M.  &  W.  216 ; 
Hammond  v.  Pennock,  61  N.  Y.  145 ;  Ahhott  v.  Barry,  2 
Brod.  &  Bing.  186 ;  Van  Allen  v.  Bank,  52  N.  Y.  1 ;  JVew- 
ion  V.  PorUr,  69  id.  133 ;  West  of  England  Bk.,  L.  B.,  11  Ch. 
Div.  772.)  The  checks  drawn  against  their  account  with  the 
bank  by  the  plaintiffs  on  April  13,  were  not  an  affirmance  of 
the  transaction.  (  Van  Allen  v.  Bank,  52  N.  Y.  11 ;  Morse 
on  Banking,  32.) 

Andrews,  J.  The  general  doctrine  that  upon  a  deposit 
being  made  by  a  customer,  in  a  bank,  in  the  ordinary 
course  of  business,  of  money,  or  of  drafts  or  checks  received 
and  credited  as  money,  the  title  to  the  money,  or  to  the  drafts 
or.  checks,  is  immediately  vested  in  and  becomes  the  property 
of  the  bank,  is  riot  open  to  question.  {Commercial  Bank  of 
Albany  v.  Hugh^,  17  Wend.  94 ;  Metropolitan  Nat.  Bank 
V.  Loyd,  90  N.  Y.  530.)  The  transaction  in  legal  effect  is  a 
transfer  of  the  money,  or  drafts  or  checks,  as  the  case  may  be, 
by  the  customer  to  the  bank,  upon  an  implied  contract  on  the 
part  of  the  latter  to  repay  the  amount  of  the  deposit  upon  the 
cliecks  of  the  depositor.     The  bank  acquires  title  to  the  money, 
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drafts,  or  checks,  on  an  implied  agreement  to  pay  an  equiv- 
alent consideration  when  called  upon  by  the  depositor  in  the 
V^  usual  course  of  businessy^  The  further  rule  that  one  who  has 

been  induced  to  part  wira  his  property  by  the  fraud  of  another, 
under  guise  of  a  contract,  may,  upon  discovery  of  the  fraud, 
rescind  the  contract,  and  reclahn  the  property,  unless  it  liasi 
come  to  the  possession  of  a  bona  fide  holder,  is  equally  well 
settled,  and  does  not  at  all  depend  upon  the  character  of  the 
wrong-doer,  whether  a  corporation  or  natural  person. 

A  corporation  may  be  in  a  ^^gal  sense  guilty  of  a  fraud.  As 
a  merely  legal  entity  it  can  have  no  will,  and  cannot  act  at  all, 
but  in  its  relations  to  tlie  public  it  is  represented  by  its  officers 
and  agents,  and  their  fraud  in  the  course  of  the  corporate  deal- 
ings, is  in  law  the  fraud  of  the  corporation.  There  is  more 
difficulty  in  establishing  a  fraud  against  a  corporation,  than 
against  an  individual.  This  arises  from  the  difficulty  in  many 
cases  of  determining  whether  the  fraud  charged  is  imputable 
to  the  corporation.  There  may  be  knowledge  of  a  fact  by  an 
agent  of  a  corporation,  which  if  brought  home  to  the  corpora- 
tion itself,  would  create  responsibility  in  a  given  case,  but  as  to 
which,  notice  will  not  be  imputed  to  the  corporation  merely 
from  the  fact  that  it  was  known  by  the  agent.  We  need  not  enter 
into  the  distinctions  upon  this  subject.  But  the  general  rule 
is  well  established  that  notice  to  an  agent  of  a  bank,  or  other 
corporation  intrusted  with  the  management  of  its  business,  or 
of  a  particular  branch  of  its  business,  is  notice  to  the  corpora- 
tion, in  transactions  conducted  by  such  agent,  acting  for  the 
corporation,  within  the  scope  of  his  authority,  whether  the 
knowledge  of  such  agent  was  acquired  in  the  course  of  the 
particular  dealing,  or  on  some  prior  occasion.  {Holden,  v.  N, 
T.  c6  Erie  Bank,  72  N.  Y.  286  ;  Bank  of  V.  S,  v.  Davis,  2 
Hill,  452.)  The  drafts  for  the  proceeds  of  which  this  action  :s 
brought,  amounting  to  $14,793.37,  were  deposited  by  the 
plaintiffs  in  the  usual  course  of  business,  with  the  First  If  ational 
Bank  of  Buffalo,  between  two  and  three  o'clock  in  the  after- 
noon of  the  13th' day  of  April,  1882,  and  were  credited  in  the 
plaintiffs'  pass-book  and  on  the  books  of  the  bank  to  their  ac- 
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count.  The  bank  closed  its  doors  at  the  usnal  hour  on  that 
day  and  never  opened  them  afterward.  It  turned  oat  that  the 
bank  was  irretrievably  insolvent,  owing  debts  to  the  amount  v  3I 
of  $1,300,000,  with  assets  not  exceeding  in  value  forty  per  cent 
of  its  debts,  and  had  been  so  insolvent  for  months  before 
its  failure.  It  does  not  admit  of  qnestion  that  the  condition  of 
the  bank  was  such  that  if  it  was  known  to  its  officers  or  agents 
charged  with  the  direction  and  management  of  its  affairs,  a 
gross  fraud  was  perpetrated  on  the  plaintiffs  in  permitting  them, 
in  reliance  upon  its  supposed  eolvency,  to  make  the  deposit  in 
question.  The  bank  was  not  only  irretrievably  insolvent,  but 
it  had  apparently  given  up  the  struggle  to  maintain  its  credit 
before  the  deposit  was  made.  Its  drafts  had  gone  to  protest 
on  the  12th,  and  it  was  manifest  that  a  condition  of  open  in- 
solvency must  immediately  ensue.  The  acceptance  of  the 
deposit  under  those  circumstances  constituted  such  a  fraud  as 
entitled  the  plaintiffs  to  reclaim  the  drafts  or  their  proceeds. 
(See  Anonymous  Casey  67  N.  T.  598.)  The  presumption  that 
the  managing  officers  and  agents  of  the  bank  had  notice  of  its 
condition,  arises  from  the  circumstances.  They  could  not  have 
been  ignorant  without  imputing  to  them  gross  inattention  to 
its  affairs.  It  was,  moreover,  admitted  on  the  trial  that  the 
entire  control  and  management  of  the  bank  was  in  fact  intrusted 
to  and  conducted  by  its  president,  and  it  is  clearly  shown  that 
he  was  familiar  with  the  desperate  condition  of  the  bank  at  the 
time  of,  and  for  many  weeks  before  the  deposit  was  made. 
It  is  claimed  that  the  right  of  the  plaintiffs  to  reclaim 
the  drafts  or  their  proceeds,  is  precluded  by  sections  5234: 
and  5242  of  the  Revised  Statutes  of  the  United  States,  which 
forbid  all  preferential  payments  or  transfers  by  an  insolvent 
bank,  and  provide  for  a  ratable  distribution  of  its  assets  among 
its  creditors.  The  answer  is  that  the  plaintiffs  do  not  claim 
under  a  transfer  from  the  bank,  but  under  their  original  title. 
They  are  not  seeking  to  enforce  any  right  as  creditors  of  the 
bank,  but  to  reclaim  their  own  property  obtained  by  fraud. 
Their  relation  as  creditors  terminated  when  they  elected  to 
rescind  the  contract.     The  right  to  a  restoration  in  such  case 
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may  be  defeated  by  the  acts  or  acquiescence  of  the  defrauded 
party,  or  because  the  property  has  lost  its  identity  and  cannot 
be  traced,  or  other  persons  have  innocently  acquired  interests 
in  Ignorance  of  the  frand.  Bat  neither  the  creditor  of  an 
insolvent  bank,  nor  its  assignee  in  bankruptcy,  has  any  equity 
to  have  the  plaintifEs'  property  applied  in  payment  of  the 
obligations  of  the  bank,  and  the  statute  does  not  sanction  so 
palpable  an  injustice. 

The  judgment  should  be  affirmed. 

All  concur. 


Judgment  affirmed* 


ISO  eM 
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Cabbie  IlAaENLOOHBB,  an  Infant,  by  Guardian,  etc.,  Respond- 
ent, V.  The  Coney  Island  and  Bbooklyn  Bailboad  Com- 
pany, Appellant. 

In  an  action  to  recover  damages  for  negligence,  cansing  personal  injuries, 
although  the  injured  person  is  a  witness  and  testi6es  on  the  trial,  it  is 
competent  for  plaintiff  to  prove  exclamations,  indicative  of  pain,  made  by 
such  person  at  the  time  of  the  injury. 

(Argued  April  15,  1885  ;  decided  May  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  9,  1884,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  in  conseqaence 
of  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thoa,  H.  Rodman  for  appellant.  Proof  of  the  expressions 
of  pain,  or  complaints  of  plaintiff,  at  the  time  of  the  accident, 
were  improperly  received  in  evidence.    (Code,  §  398  ;  Reed  v. 
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^\  Y,  a  R.  R,  Co,,  45  K  T.  579.)  Defendant  had  the  right 
to  show  it  employed  a  careful  driver.  {JBavle  v.  N.  Y.  <& 
H.  R.  R.  Co.,  59  N.  Y.  356.) 

Samuel  D.  Morris  for  respondent.  It  was  material  and 
competent  to  show,  by  plaintiff's  mother,  what  manifestations 
the  plaintiff  made  of  pain  and  suffering.  {Nichols  v.  J5.  C. 
R.  R.  Co.,  30  Hun,  437  ;  Caldwell  v.  Murphy,  11  N.  Y.  416 ; 
Werely  v.  Persons,  28  id.  344 ;  Matterson  v.  N.  Y.  C  R.  R. 
Co.,  35  id.  487 ;  62  Barb.  364 ;  Raker  v.  Gr7ffi7i,  10  Bosw. 
140.) 

Per  Curiam.  This  action  was  brought  to  recover  damages 
for  an  injury  received  by  the  plaintiff  from  the  alleged  negli- 
gence of  the  defendant.  On  the  trial,  after  the  injury  and  the 
circumstances  under  which  it  occurred,  and  the  condition  of  the 
plaintiff  thereafter  had  been  proved,  one  of  her  witnesses  was 
asked  the  following  question :  "  What  expressions  did  she  (the 
plaintiff)  make,  or  what  manifestations,  showing  that  she  suf- 
fered pain  ? "  This  was  objected  to,  as  immaterial  and  incom- 
petent, and  the  objections  were  overruled,  and  the  witness 
answered  :  "  Why,  yoa  could  not  lift  her,  nor  do  any  tiling 
with  her,  because  she  had  such  a  pain  in  that  foot."  This 
question  was  then  asked :  "  flow  did  she  manifest  that  ? "  To 
which  the  same  objections  were  made,  which  were  overruled, 
and  an  exception  was  taken  by  the  defendant.  The  witness 
answered :  '^  She  screamed ;  and  the  foot  was  so  sore  that  even 
the  sheet  could  not  touch  it,  and  it  was  very  much  swollen." 
It  is  now  claimed  that  the  trial  judge  erred  in  permitting  the 
last  question  to  be  answered,  and  tlie  witness  to  state  that 
the  plaintiff  manifested  pain  by  screams.  Screaming,  or 
some  similar  exclamation,  is  the  natural  language  of  pain 
in  all  men,  and  in  all  animals  as  well.  It  usually,  and 
almost  invariably,  accompanies  intense  pain  ;  and  hence,  such 
exclamations  have  always  been  received  as  competent  evi- 
dence, tending  to  show  suffering.  And  it  is  said  to  be 
original  evidence.  (GroenL  on  Ev.,  §  102 ;  CaldweU  v. 
SicKBLS— Vol.  LIV.  18 
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Murphy,  11  N.  Y.  416;  Werely  v.  P&raonSy  28  id.  344; 
Matteaon  v.  If.  T.  G.  B.  E.  Go.,  35  id.  487.)  While 
the  necessity  for  the  reception  of  such  evidence  is  not  so  great 
since  parties  have  been  permitted  to  be  witnesses  in  their  own 
behalf  as  it  was  before,  yet,  the  rule  allowing  such  evidence 
has  not  been  abrogated,  and  it  must  still  have  operation.  The 
person  injured  may  be  dead,  or,  for  some  reason,  unable  to 
testify;  and  in  such  cases,  certainly,  the  necessity  for  the  re- 
ception of  such  evidence  exists  now  as  formerly.  Although 
the  injured  person  is  a  witness  and  testifies  at  the  trial,  the 
exclamations  of  pain  made  by  such  person  may  be-proved  and 
used  to  corroborate  other  evidence,  and  to  give  a  more  particu- 
lar or  vivid  description  of  his  or  her  condition.  If  evidence 
of  the  exclamations  which  are  the  natural  concomitants  and 
signs  of  pain  and  suffering  were  excluded,  in  many  cases  a 
party  testifying,  as  a  witness  in  his  own  behalf,  would  be  de- 
prived of  that  corroboration  of  his  evidence  to  which  he  is 
justly  entitled.  Evidence  may  be  given  that  a  person  ap- 
peared to  be  in  great  agony  ;  was  emaciated  ;  looked  haggard 
and  feeble,  and  why  not  that  he  screamed  from  pain?  Whether 
such  exclamations  were  real  or  feigned,  is  always  to  be  de- 
termined by  the  jury  ;  and  hence,  it  js  a  very  safe  species  of 
evidence  to  be  received.  So,  too,  the  absence  of  such  excla- 
mations, with  other  appearances,  may  be  proved  as  a  circum- 
stance bearing  upon  the  question  of  suffering. 

There  was  no  error  in  allowing  the  evidence,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

All  concur ;  Danforth,  J.,  in  result. 

Judgment  affirmed. 


The  Board  of  Education  for  the  Cffy  of  Auburn,  Eespond- 
ent,  V.  Henrt  V.  Quick  et  al.,  Appellants. 

Bonds  given  by  a  public  officer  for  the  faithf  al  performance  of  his  daties, 
intend  to  and  include  all  such  duties  as  may  be  added  to  the  office, 
or  imposed  upon  the  officer  as  such. 
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Prior  to  1871  the  treasurer  and  tax  receiver  of  the  citj  of  A.  received  the 
school  moneys  in  common  with  other  funds  of  the  citj,  and  paid  them  out 
on  warrant  of  the  city  officers.  By  a  statute  of  that  year  (^  19,  chap.  93, 
Laws  of  1871)  all  moneys  levied  and  raised  for  the  support  of  the  public 
schools  of  that  city,  together  with  the  public  moneys  received  from  the 
State,  or  from  other  sources  belonging  to  the  school  fund,  are  required  to 
be  paid  to  the  city  treasurer  and  tax  receiver  in  trust,  to  be  by  him  kept 
separate  and  distinct  from  other  moneys,  and  to  be  paid  out  on  orders 
signed  by  the  president  and  secretary  of  the  board  of  education;  and  the 
treasurer  and  tax  receiver,  and  the  sureties  on  his  official  bond  are 
declared  to  be  liable  for  any  default,  delinquency  or  misconduct  in  rela- 
tion to  such  trust,  and  in  that  event  it  is  made  the  duty  of  the  board  of 
education  to  commence  suit  against  the  officer  and  his  sureties  to  recover 
sums  diverted  to  other  purposes.  In  an  action  upon  the  official  bond  of 
a  treasurer  and  tax  receiver,  conditioned  for  the  due  performance  of  the 
duties  of  his  office,  for  an  alleged  misappropriation  of  moneys  belonging 
to  the  school  fund,  —  Held,  that  the  bond  extended  to  and  protected  the 
school  fund,  and  the  sureties  thereon  were  liable  for  the  misappro- 
priation ;  and  that,  although  the  city  was  named  as  the  obligee  in  the 
bond,  the  action  was  properly  brought  by  and  in  the  name  of  the  board 
of  education. 

(Argued  April  16,  1885  ;  decided  May  5, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  13,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  tlie  official  bond  given  by 
defendant,  Henry  V.  Quick,  in  1873,  as  treasurer  and  tax 
receiver  of  the  city  of  Auburn,  to  recover  for  an  alleged  mis- 
appropriation of  public  school  moneys. 

The  referee  found  the  misappropriation  alleged.  The  bond 
was  conditioned  that  said  Quick  "  should  well  and  faithfully 
perform  and  discharge  the  duties  of  said  office  of  treasurer  and 
tax  receiver  in  manner  prescribed  by  law." 

JP".  D.  Wright  for  appellants.  The  bond  in  suit  is  condi- 
tioned that  the  principal  shall  well  and  faithfully  perform  and 
discharge  the  duties  of  said  office  of  treasurer  and  tax  receiver 
in  the  manner  prescribed  by  law ;  if  those  official  duties  are  per- 
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formed,  then  the  sureties,  as  the  principals,  are  absolved  fi-om 
responsibility.  (Ludlow  v.  SimmonSj  2  Caines'  Cas.  1 ;  Robins 
V.  Bingham^  4  Johns.  476 ;  Walsh  v.  BwUie^  10  id.  180 ; 
Penoyer  v.  Watson^  16  id.  100  ;  Supervisors  v.  Dom^  3  Denio, 
268  ;  Ward  v.  SlaUr,  81  K  T.  406 ;  Nat.  Mech.  Bk.  Asso'n 
V.  ConUing,  24  Hun,  496 ;  BisseU  v.  Saxton,  77  N.  Y.  191 ; 
Jermery  v.  OlmMead^  90  id.  363.)  The  sureties  cannot  be  held 
to  be  liable  on  the  official  bond  of  the  treasurer  and  tax  receiver 
given  solely  for  the  discharge  of  the  duties  of  that  office,  and 
not  assuming  to  cover  the  duties  imposed  upon  him  as  trustee. 
(Laws  of  1869,  chap.  273,  vol.  1 ;  Laws  of  1869,  chap.  273, 
§  78 ;  Laws  of  1871,  chap.  93,  p.  201,  vol.  1 ;  Laws  of  1871, 
§  19,  p.  207,  vol.  1;  Laws  of  1850,  chap.  349,  p.  756,  §  18.) 
The  fact  that  certain  items  were  entered  on  Quick's  books  as 
belonging  to  the  school  fund,  if  they  did,  is  of  no  consequence. 
( Bissea  V.  Saxton,  66  N.  Y.  55 ;  Webh  v.  James,  7  M.  &  W.  279 ; 
Auditor  v.  Dryden^  3  Leigh,  703.)  Plaintiff  is  a  corporation 
only  to  a  qualified  extent.  {People  v.  Lathrop,  19  How.  Pr. 
366.)  It  is  a  body  corporate  in  relation  to  the  powers  and  duties 
conferred  upon  it  by  this  act.  (Act  of  1871,  vol.  1,  p.  203, 
§  7 :  Sportsmam^s  Club  v.  Miller ^  7  Lans.  412.)  From  the 
different  language  used  in  the  various  sections  it  is  apparent 
that  the  omission  to  give  a  right  of  action  in  the  name  of  the 
board  of  education  was  intentional.  (2  Dwarris  on  Stat.  707; 
Edrich^s  Case,  5  Coke,  fol.  1 18,  p.  240  ;  Moses  v.  Newman^  6 
Bing.  560;  Backs  v.  Stafford,  31  Me.  36;  Caster  v.  Mayor ^ 
etc.,  43  N.  Y.  417 ;  People  v.  Kilbourn,  68  id.  482.)  The  real 
party  in  interest  is  the  city  of  Auburn,  and  so  the  case  does 
not  come  within  section  111.  {Oreene  v.  Niagara  F,  Ins.  Co., 
6  Hun,  131;  Williams  v.  Brown,  2  Keyes,  486;  Allen  v. 
Brown,  44  N.  Y.  228 ;  Fulton  v.  FuUon,  48  Barb.  581.)  The 
only  party  in  interest  must  bo  the  obligee  named  in  the  bond. 
(Hoagland  v.  Hudson,  8  How.  Pr.  343 ;  Bos  v.  Seaman,  2 
Code  Rep.  1.) 

Richard  C.  Steel  for  respondent.     Plaintiff  is  a  corporation 
created  by  statute,  and  endowed  with  capacity  to  sue  and  be 
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sued.  (Laws  of  1871,  chap.  93,  §§  7, 19.)  The  defendants  are 
liable  on  the  bond  sued  on  for  any  wrongful  diversion,  etc.,  of 
the  school  fund  by  their  principal.  (People  v.  Vilas^  36  N. 
Y.  4G9 ;  Ring  v.  GMsy  26  Wend.  502 ;  2  R.  S.  [Edm.  ed.] 
676,  §  33.)  Plaintiff  is  a  person  expressly  authorized  by  stat- 
ute to  sue.  {Pearee  v.  JSitchcockf  2  N.  Y.  390 ;  Arnold  v. 
Talmadge,  19  Wend.  527 ;  Sutherland  v.  Carr,  85  N.  Y.  105 ; 
Baggot  v.  Bonier^  2  Duer,  160 ;  ViUage  of  Warren  v.  PhiUipSj 
80  Barb.  651 ;  Mut.  Ins.  Co.  v.  jEatony  11  N.  Y.  Leg.  Obs. 
140.)  The  oflScial  books,  accounts  and  daily  entries  of  cash 
received  and  paid  required  by  statute  were  proper  evidence. 
(§§  73-74  of  chap.  273  of  Laws  of  1869 ;  1  Greenl.  on  Ev., 
§  187 ;  Supervisors  v.  Clark,  25  Hun,  290 ;  BisseU  v.  Saxtotiy 
66  N.  Y.  55.)  Defendant's  answer,  as  far  as  the  sureties  are 
concerned,  raises  no  issue  except  whether  plaintiff  is  a  corpora- 
tion.    {Swinburne  v.  Stocktoelly  58  How.  Pr.  312.) 

FiNOH,  J.  We  have  no  doubt  that  the  official  bond  of  the 
treasurer  and  tax  receiver  extended  to  and  protected  the  school 
fund  here  sought  to  be  recovered.  That  bond  is  in  the  ordi- 
nary form  and  conditioned  for  the  due  performance  of  the 
duties  of  the  office.  It  is  the  settled  rule  as  to  such  obligations 
that  they  extend  to  all  such  duties  as  may  at  any  time  bo  added 
to  the  office,  or  imposed  upon  the  officer ;  and  these  are  held  to 
be  within  the  contemplation  and  the  liability  of  the  obligors. 
{People  V.  Vilas,  36  N.  Y.  469.)  By  a  special  enactment 
(Laws  of  1871,  chap.  93,  §  19)  relating  to  the  public  schools  of 
the  city  of  Auburn,  all  moneys  levied  and  raised  for  their  sup- 
port, together  with  the  public  money  received  from  the  State, 
and  all  received  from  other  sources  belonging  to  the  school 
fund  were  required  to  be  paid  to  the  city  treasurer  and  tax 
receiver  in  trust  to  be  by  him  kept  separate  and  distinct  from 
other  moneys ;  to  be  known  and  distinguished  as  the  public 
school  fund  ;  and  to  be  paid  out  on  orders  signed  by  the  pi*esi- 
dent  and  secretary  of  the  board  of  education.  The  act  further 
provided  that  such  treasurer  and  tax  receiver  and  his  sureties 
should  be  liable  on  their  official  bonds  for  any  default,  delin- 
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quency,  neglect  or  misconduct  in  relation  to  such  trust,  and  in 
that  event  it  was  made  the  duty  of  the  board  of  education  to 
commence  suit,  in  the  Supreme  Court,  against  such  treasurer 
and  tax  receiver  and  his  sureties  for  the  recovery  of  sums 
diverted  to  other  purposes. 

The  criticism  of  the  learned  counsel  for  the  appellant  upon 
this  enactment  is  founded  upon  the  words  "  in  trust "  used  to 
characterize  the  custody  of  the  separate  and  distinct  moneys 
constituting  the  school  fund ;  and  his  contention  is  that  such 
moneys  were  held  by  the  treasurer  not  in  his  official  capacitj', 
but  as  a  trustee  for  the  board  of  education.  The  provision 
bringing  these  funds  witliin  the  protection  of  his  official  bond, 
and  making  the  obligors  liable  therefor  conclusively  dispels  any 
such  idea.  There  is  no  especial  force  in  the  words  "  in  trust "  to 
justify  such  construction.  In  his  official  capacity  the  treasurer 
held  all  the  public  moneys  in  trust  whether  any  statute  so  speci- 
fically declared  or  not.  His  custody  of  the  public  moneys  was 
a  public  trust,  and  they  were  none  the  less  for  that  reason  held 
by  him  in  his  official  capacity.  The  trust  was  attached  to  the 
office ;  the  school  fund  came  to  him  as  the  oficer  ;  it  passed  to 
his  successor  in  the  office ;  his  title  to  receive  it  depended  upon 
his  office ;  and  his  official  bond  was  expressly  made  to  cover  it. 
There  is  no  warrant  in  the  existing  facts  for  ti*eating  him  as  to 
the  school  fund  as  the  unofficial  and  private  trustee  of  the  board 
of  education.  The  duties  added  by  the  act  were  in  every  sense 
official,  because  not  different  from  the  ordinary  and  usual 
duties  of  the  office.  Before  1871  the  treasurer  received  the 
school  moneys  in  common  with  the  other  funds  of  the  city  and 
paid  them  out  upon  the  warrant  of  the  city  officers.  They  were 
mingled  with  the  other  municipal  funds,  the  title  to  which  was 
in  the  city,  and  for  their  safety  the  treasurer  was  officially  lia- 
ble. The  change  made  in  1871  in  no  manner  essentially  altered 
the  duty  of  the  officer  to  receive  and  keep  safely  the  school 
moneys.  He  received  them  as  before,  and  was  bound  to  keep 
them  as  before.  The  change  effected  was  to  require  him  to 
keep  them  separate,  and  answer  for  them  to  one  department  of 
the  city  government  instead  of  to  the  municipality.     In  this 
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his  official  character  and  duties  were  not  essentially  altered. 
To  treat  him  as  a  mere  unofficial  trustee  would  do  violence  to 
the  facts,  and  to  the  obvious  scope  of  the  enactment. 

It  is  further  contended  that  the  action  could  not  be  success- 
fully maintained  by  the  board  of  education  because  the  city  of 
Auburn  was  alone  named  as  the  obligee.  The  authority  given 
to  the  board  to  sue  the  officer  for  a  defalcation,  it  is  said,  does 
not  prescribe  that  the  corporate  educational  department  shall 
sue  in  its  own  name.  If  the  authority  does  not  mean  that  it 
was  superfluous.  The  city  of  Auburn  as  obligee  in  the  bond 
could  of  course  maintain  an  action  upon  it,  and,  if  the  mean- 
ing of  the  law  was  that  tlie  board  should  gain  the  protection  of 
the  bond  through  a  suit  commenced  by  the  city  in  its  own 
name,  the  express  provision  that  the  board  should  commence 
an  action  is  meaningless.  In  that  event,  the  natural  provision 
would  have  been  a  requirement  that  the  city  should  sue  upon 
the  request  of  the  board  of  education,  and  pay  over  to  that 
board  the  amount  recovered.  But  the  change  eflEeeted  by  the 
act  of  1871  made  such  a  remedy,  if  not  impracticable,  at  least 
inappropriate  and  an  idle  formality.  The  municipality  as  such 
ceased  to  have  any  legal  interest  in  the  school  fund,  and  the 
ownership  was  vested  in  the  incorporated  department  of  educa- 
tion. That  became  the  real  party  in  interest,  and  so  far  as  the 
bond  covered  and  protected  the  school  fund,  the  city  held  the 
obligation  as  trustee  for  the  board  of  education.  For  its  vio- 
lation the  real  party  in  interest  should  sue,  the  old  rule  requir- 
ing that  a  bond  must  be  sued  in  the  name  of  the  obligee  hav- 
ing been  abrogated  (Sutherland  v.  Carr,  85  N.  Y.  105) ;  and 
to  make  both  the  right  and  the  duty  plain,  and  fit  the  remedy 
to  the  changed  condition  of  affairs,  the  act  of  1871  directed  that 
the  board  of  education  should  commence  suit  upon  the  bond. 
This  plainly  contemplated  that  the  board,  as  the  real  party  in 
interest,  should  be  the  party  plaiutiff,  and  sue  in  its  corporate 
capacity,  so  far  as  by  the  statute  the  bond  was  hdd  for  its 
benefit.  Any  narrower  or  more  technical  construction  would 
thwart  the  evident  purpose  of  the  provision. 

The  further  argument  on  the  appeal  arises  upon  the  facts. 
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We  have  examined  them  with  saflSeient  care  to  be  satisfied  that 
the  couchisioQS  of  the  learned  referee  were  sustained  by  the 
evidence.  They  arise  mainly  over  the  defense  interposed,  and 
respect  the  proper  entries  in  the  accoants.  We  are  satisfied 
that  they  do  not  justify  the  contention  that  the  sureties  were 
held  liable  for  a  defalcation  lying  back  of  the  execution  of  their 
bond,  or  for  moneys  not  properly  belonging  to  the  school  fund. 
The  plaintiff  showed  the  amount  of  school  money  which  went 
into  the  treasurer's  hands  after  the  execntion  and  approval  of 
the  bond,  and  the  amount  paid  out  during  the  same  period,  by 
evidence  quite  decisive  in  its  nature.  The  excess  of  cash 
received  after  crediting  all  that  was  paid  over  to  the  successor 
amounted  fully  to  the  balance  found  due  by  the  referee.  The 
answer  attempted  was  in  substance  that  during  three  previous 
years  of  the  treasurer's  official  action  he  had  largely  advanced 
money  to  the  school  fund  for  which  it  was  indebted  to  him, 
and  which  amount  he  retained  as  a  reimbursement  during  his 
last  year.  To  establish  this  fact  he  produced  an  account,  run- 
ning back  to  the  beginning,  which  indicated  that  result.  The 
plaintiff,  however,  assailed  that  account,  and  showed  that  large 
sums  were  received  which  should  have  gone  to  its  credit,  but 
which  were  omitted.  These  consisted  mainly  of  moneys  due 
to  the  school  fund  from  the  city  fund  to  replace  sums  previ- 
ously borrowed  from  the  former.  In  his  account  with  the  city 
he  had  credit  for  them  as  paid  over  to  the  school  fund,  but  in 
his  account  with  that  he  omitted  to  charge  them  as  received. 
He  claims  that  they  did  not  belong  to  the  school  fund,  and 
traces  them  to  their  origin.  From  what  sources  they  came  to 
the  hands  of  the  city  is  immaterial.  It  was  the  city's  money, 
paid  to  cancel  the  city's  debt,  and  restore  the  diverted  school 
fund.  In  the  hands  of  the  treasurer,  after  such  payment,  it 
became  the  school  money,  which  he  received  as  such,  and  for 
which  he  was  accountable.  If  he  had  advanced  any  money  for 
the  educational  department  belonging  to  himself,  which  does 
not  satisfactorily  appear,  the  sums  referred  to  fully  reimbursed 
him  before  the  bond  sued  upon  was  executed.    We  think  the 
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finding  of  the  referee  adverse  to  this  defense  had  sufficient  evi- 
dence to  support  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danfoeth,  J.,  taking  no  part. 

Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Kevdriok  E.  Mor- 
gan, as  Assignee,  etc.,  and  of  the  Petition  of  Gborgb  A. 
Harding. 
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Where  an  assignee  for  tlie  benefit  of  creditors  has  by  mistake  paid  over  to 
a  creditor  a  portion  of  the  proceeds  of  the  property  assigned,  to  which 
a  preferred  creditor  was  in  fact  entitled,  the  Ck>anty  Court  has  power, 
under  the  General  Assignment  Act  (Chap.  466,  Laws  of  1877,  amended  by 
chap.  818»  Laws  of  1878),  upon  petition  of  the  creditor  entitled  to  the 
fund,  and  upon  notice  to  the  one  receiving  it,  to  order  the  latter  to  return 
the  amount  received  to  the  assignee,  to  be  by  him  paid  out  as  directed 
by  the  assignment. 

(Argued  April  18,  1885 ;  decided  May  5, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  8, 
1884:,  which  affirmed  an  order  of  the  County  Court  of  Herkimer 
county,  the  nature  of  which  is  hereinafter  stated.  (Reported 
below,  34  Hun,  217.) 

In  1881,  the  firm  of  Fonda  &  Clark  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  Kendrick  E.  Morgan. 
The  assignment  contained  various  classes  of  preferences.  In 
the  seventh  class  were  certain  notes  held  by  the  National  Her- 
kimer County  Bank.  In  the  eighth  class  of  preferences  was  a 
claim  of  the  firm  of  Schoellkopf  <fe  Matthews,  of  $906.25.  The 
assignee,  supposing  there  were  funds  enough  to  pay  this  and  the 
claims  included  in  the  prior  preferences,  sent  said  firm  a  check 
for  the  amount  of  their  claim,  which  they  collected.  On  dis- 
covering his  mistake  he  demanded  the  money  back,  but  the 
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firm  refused  to  pay  it.  Upoa  settlemeat  of  the  accoants  of 
the  assignee,  it  appeared  that^  after  paying  the  preferred  claims 
prior  to  those  mentioned  in  the  seventh  class,  there  remained 
in  the  hands  of  the  assignee,  not  regarding  the  snm  so  paid  to 
Schoellkopf  &  Matthews,  the  sam  of  $1,113.30,  which  was  not 
sufficient  to  pay  the  notes  specified  in  the  seventh  class.  This 
sum  the  County  Court  directed  the  assignee  to  pay  over  to  the 
National  Herkimer  County  Bank,  whereupon  Gteorge  A.  Har- 
ding, one  of  the  sureties  upon  the  bond  of  said  assignee,  made 
a  motion  upon  petition  stating  the  facts,  and  upon  notice  to 
Schoellkopf  &  Matthews  for  an  order  requiring  them  to  pay 
back  to  the  assignee  the  sum  so  received  by  them,  which  appli- 
cation was  granted,  and  the  order  appealed  from  thereupon 
made. 

a.  C.  Day  for  appellants.  The  court  erred  in  dismissing 
the  case  against  Schoellkopf  &  Matthews  for  want  of  jurisdic- 
tion. (Laws  of  1877,  chap.  466,  §  25 ;  Mayer  v.  Mayor^  eto.y 
63  N.  T.  455.)  The  obligation  of  a  party  to  refund  money, 
voluntarily  paid  to  him  by  mistake,  can  arise  only  after  notifi- 
cation of  the  mistake  and  demand  of  payment.  {Southwick  v. 
Nat  Bk.^  84  N.  Y.  420.)  The  surety  of  the  assignee,  or  the 
creditors  of  the  estate,  could  only  invoke  the  aid  of  the  courts 
in  case  the  assignee  was  doing  what  he  had  no  autliority  for 
doing,  or  was  omitting  to  discharge  his  duty  to  the  estate. 
{Commercial  Bk.  v.  Hughes^  17  Wend.  9 1 ;  Etna  Nat.  Bk. 
V.  fourth  Nqf,,  Bk,^  46  N.  T.  82.)  A  county  judge  or  County 
Court  haa  not  been  vested  with  unlimited  power  by  the  Gen- 
eral Assignment  Act.  {Matter  of  JRider,  23  Hun,  91 ;  In  re 
ThompeoTiy  30  id.  195 ;  Hurth  v.  Bower^  id.  151.) 

A.  M.  Mills  for  respondent.  It  is  no  answer  to  the  appel- 
lants' claim  that  the  assignee  who  made  the  mistake  was  negli- 
gent, and  ought  to  have  known  or  might  readily  have  ascer- 
tained that  Schoellkopf  &  Matthews  were  not  entitled  to  the 
money.  {Kingston  Bk.  v.  EUinge^  40  N".  T.  391 ;  Mayer  v. 
Mayor^  eto.y  63  id.  455 ;  Sharkey  v.  Mansfield^  90  id.  227.) 
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The  negligence  of  the  party  paying  the  money  by  mistake 
does  not  affect  the  right  to  recover,  and  especially  in  such  a 
case  as  this  it  docs  not  affect  the  right  to  pursue  the  fund. 
(  Union  Jfat.  JSk.  v.  Sixth  Nat.  Bk.,  43  N.  Y.  452  ;  Duncan 
V,  Berlin^  46  id.  635 ;  Waite  v.  Leggetty  8  Cow.  195 ;  Law- 
rence V.  Am,  Nat.  Bk.y  54  N.  Y.  432 ;  Wetmore  v.  Porter^  92 
id.  81.)  The  County  Court  having  once  the  jurisdiction  of 
and  power  over  this  assignment  and  the  trust  thereby  created, 
it  retained  that  jurisdiction  and  power  until  a  full  and  com- 
plete disposition  of  the  matter  had  been  made,  and  the  fund 
had  been  finally  and  properly  distributed.  {German  S.  Bk. 
V.  Sherer^  25  Hun,  409 ;  Story's  Eq.  Jur.,  §§  796, 797 ;  Brown 
V.  SneU,  57  N.  Y.  286;  Toung  v.  Garter,  10  Him,  194.)  The 
proceeding  by  petition  and  citation  was  proper,  and  gave  the 
court  jurisdiction  of  the  appellants.  (2  Barb.  Ch.  Pr.  578-9 ; 
Code  of  Civil  Pro.,  §§  7,  22,  23,  347.)  Parties  should  not  be 
subjected  nnnccessarily  to  the  delay  and  expense  of  an  action, 
when  it  is  clear  that  the  rights  of  all  the  parties  can  be  pro- 
tected in  the  form  of  proceeding  by  petition.  {In  re  Le 
Blanck,  14  Hun,  8 ;  MaU&r  of  Youngs,  5  Abb.  N.  C.  346.) 
By  the  act  of  1877,  the  entire  jurisdiction  over  the  matters  of 
voluntary  assignments  and  power  to  proceed  by  petition  has 
been  conferred  upon  County  Courts.  {In  re  Matter  of  NichoU, 
15  Hun,  317;  8  Daly,  75.) 

Per  Curia/m,  By  the  assignment  to  him  Morgan  became 
the  trustee  of  the  creditors  of  Fonda  and  Clark,  ^nd  the  Na- 
tional Herkimer  County  Bank  was  one  of  the  beneficiaries  of 
the  trust.  That  bank  was  equitably  entitled  to  the  $906.25, 
which  the  trustee  by  mistake  paid  to  the  appellants.  That  sura 
should  have  been  paid  to  it  and  the  appellants  had  no  right  to 
receive  it,  and  no  legal,  equitable  or  just  right  to  retain  it. 
The  trustee  having  made  the  payment  by  mistake  could  have 
compelled  the  appellants  by  a  suitable  action  to  return  the 
money  to  him.  (  Walker  v.  Rill,  17  Mass.  380 ;  Lupion  v. 
Lupton,  2  Johns.  Ch.  614 ;  Trustees  of  Harvard  Col.  v.  Qainn, 
3  Red.  Bep.  514.)     So,  too,  an  action  might  have  been  main- 
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tained  by  the  bank  against  these  appellants,  to  recover  the 
trust  fund  thus  improperly  diverted  from  it  to  their  hands  by 
the  trustee. 

It  is  claimed,  however,  that  there  was  no  power  in  the 
County  Court  in  this  proceeding  to  compel  the  restitution  of 
this  fund,  and  that  is  the  only  point  of  difficulty  in  this  case. 
By  the  General  Assignment  Act  (Chap.  456  of  the  Laws 
of  1877),  as  amended  by  chapter  318  of  the  Laws  of  1878, 
very  broad  and. general  powers  over  assignments  and  assigned 
estates  are  given  to  the  County  Court.  It  may,  upon,  the  peti- 
tion of  an  assignee  or  of  a  creditor,  or  of  an  assignee's  surety, 
or  of  an  assignor,  issue  citations  requiring  the  parties  to  show 
cause  why  an  accounting  and  settlement  of  the  assigned  estate 
should  not  be  had.  On  such  an  accounting  the  court  has  juris- 
diction  to  settle  and  adjudicate  upon  the  accounts  and  claims 
presented,  and  to  decree  payment  and  distribution  of  the  trust 
fund,  and  generally  to  exercise  all  the  powers  expressed,  and 
such  other  and  further  powers  in  respect  to  the  proceedings  on 
the  accounting,  as  are  provided  by  law  for  an  accounting  be- 
fore a  surrogate  of  an  executor  or  administrator.  By  section 
22  of  the  act,  it  is  provided  that  all  orders  or  decrees  in  pro- 
ceedings under  the  act  shall  have  the  same  force  and  effect  and 
may  be  entered,  docketed  and  enforced  and  appealed  from  the 
same  as  if  made  in  an  original  action  brought  in  the  County 
Court.  By  section  26  the  court  in  its  discretion  may  order  a 
trial  by  jury  or  before  a  referee  of  any  disputed  claim  or  mat- 
ter arising  under  the  provisions  of  the  act,  and  by  section  25 
it  is  provided  that  any  proceeding  under  the  act  shall  be  deemed 
for  all  purposes,  including  review  by  appeal  or  otherwise,  to 
be  a  proceeding  had  in  the  court  as  a  court  of  general  juris- 
diction, and  that  the  court  shall  have  full  jurisdiction  to  do  all 
and  every  act  relating  to  the  assigned  estate,  the  assignees, 
assignors  and  creditors;  and  that  after  the  filing  or  recording 
of  an  assignment  under  the  act,  the  court  may  exercise  the 
power  of  a  court  in  equity  in  reference  to  the  trust  and  any 
matters  involved  therein.  These  appellants,  by  accepting  the 
payment  of  their  claim  and  thus  dealing  with  the  assignee. 
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became  parties  to  the  assigument.  Upon  the  general  account- 
ing of  the  assignee,  the  County  Court  had  jurisdiction  over  all 
mattera  between  the  parties  to  the  proceeding  in  reference 
thereto.  It  had  power  to  see  that  the  fund  was  proj)erly 
administered  and  that  the  trust  was  fully  and  properly  carried 
out.  It  had  authority  to  order  its  proper  distribution,  and  if 
by  inadvertence  or  mistake  any  of  the  parties  before  it  liad 
received  more  than  their  share  of  the  fund,  it  had  power  and 
authority  to  order  that,  it  should  be  restored  so  that  it  might 
be  properly  distributed,  and  to  enforce  its  order.  It  is  a  con- 
venient power  and  jurisdiction  for  the  County  Court  to  possess, 
and  under  the  broad  language  contained  in  the  statute  we 
most  hold  that  the  court  possessed  the  power  which  it  exer- 
cised. The  able  opinion  pronounced  at  the  General  Term  is 
so  satisfactory  that  no  further  discussion  is  now  needed. 
The  judgment  should  be  affirmed. 

All  concur. 
Judgment  affirmed. 


H^NBT  J.  Goodwin  et  al.,   Appellants,  v.   Leopold  Wbb- 
THSiMEB,  Impleaded^  etc.,  Bespondent. 

Where  a  sale  of  goods  was  indaced  by  fraud  on  the  part  of  the  vendee,  and 
thej  have  passed  into  the  hands  of  an  assignee  for  the  benefit  of  creditors 
oi  the  fraudulent  vendee,  and  such  assignee  had  no  knowledge  of  the 
fraud  when  he  took  possession  under  the  assignment,  and  no  proceed- 
ings had  been  taken  by  the  vendr>r  to  rescind  the  sale  prior  to  the  assign- 
ment, there  must  be  a  demand  of  the  goods  from  the  assignee  and  a 
refusal  on  his  part  to  deliver  before  an  action  can  be  maintained  against 
him  by  the  vendor  for  the  conversion,  or  to  recover  possession  of  the  goods. 

While  the  vendor,  on  discovery  of  the  fraud,  has  a  right  to  rescind  the  con- 
tract  of  sale,  and  to  reclaim  the  goods,  unless  they  have  passed  into  the 
hands  of  a  bona  fide  purchaser,  and  while  the  assignee,  not  being  a  pur- 
chaser for  value,  acquires  no  better  title,  as  against  the  vendor,  than  the 
assignor  had,  as  the  assignee  lawfully  acquired  title  and  possession,  to 
change  the  character  of  the  possession  to  a  tortious  one  a  demand  and 
refusal  is  necessary. 
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The  assig^nee  in  such  case,  when  he  puts  in  issue  the  alleged  wrongful  de- 
tention and  refusal  to  deliver,  does  not,  by  setting  up  also  in  his  answer 
title  in  himself  as  assignee,  waive  the  necessity  of  a  demand. 

A  defendant  maj  put  his  defense  upon  distinct  and  even  inconsistent 
grounds. 

In  an  action  to  recover  possession  of  goods,  a  sale  and  delivery  of  which 
plaiutiflf  alleged  bad  been  obtained  by  fraud,  and  which  were  at  the  time 
of  the  bringing  of  the  action  in  the  possession  of  an  assignee  for  the  bene- 
fit of  creditors  of  the  vendee,  it  appeared  that  plaintiff's  attorney,  a  few 
days  after  the  making  of  the  assignment,  went  to  the  store  where  the 
goods  were,  and  found  there  three  persons,  one  of  whom  was  one  of  the 
assignors.  The  attorney  was  informed  that  the  assii^nee  was  not  present, 
and  that  said  assignor  was  in  charge.  The  attorney  then  demanded  de- 
livery of  the  goods.  The  assignor  in  reply  said  he  had  no  authority  to 
give  up  the  goods.  It  did  not  appear  what  authority  he  had,  or  in  what 
capacity  he  was  acting  at  the  time.  No  other  demand  or  refusal  before 
the  commencement  of  the  action  was  proved.  HM,  that  such  demaml 
was  insufficient  to  sustain  the  action;  that  in  the  absence  of  evidence  it 
could  not  be  assumed  that,  in  refusing  to  deliver,  the  assignor  was  acting 
in  obedience  to  the  orders  of  the  acisignee. 

The  refusal  of  a  servant  to  deliver  goods  intrusted  to  htm  by  his  master  on 
a  demand  by  a  stranger  is  not  sufficient  evidence  to  maintain  replevin, 
either  against  the  servant  or  master,  where  a  demand  and  refusal  is  nec- 
essary to  make  the  possession  tortious,  unless  the  servant  acted  under 
the  direction  ol  the  master  in  refusing  to  deliver;  and  this,  although  the 
servant  knew  that  the  person  making  the  demand  was  entitled  to  the 
property. 

Whether  a  demand  of  the  servant  would  be  sufficient,  when  the  master 
had  concealed  himself  or  was  out  of  the  jurisdiction,  qumre, 

(Argued  April  21, 1885;  decided  May  5, 1885.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  4,  1883,  which  affirmed  a  judgment  iu  favor  of  de- 
fendants, entered  upon  an  order  dismissing  the  complaint  on 
trial,  as  to  defendant  Wertheimer. 

This  action  was  brought  to  recover  possession  of  certain 
goods  which  the  complaint  alleged  plaintiffs  sold  to  the  defend- 
ant Goldsmith,  the  sale  having  been  induced  bj  fraud  on  the 
part  of  the  vendees. 

The  material  facts  are  stated  in  the  opinion. 

William  F,  MaoRae  for  appellants.  As  matter  of  law, 
there  was  no  necessity  whatever  for  making  any  demand,  because 
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the  plaintiffs  had  never  parted  with  their  title.  {Noble  v. 
AdamSy  7  Taunt.  59 ;  2  Marsh.  366 ;  Nichols  v.  Michael^  23 
N.  Y.  267.)  It  is  only  where  possession  was  rightful  originally 
and  the  party  subsequently  converted  the  same,  that  a  demand 
is  necessary.  {Golighdy  v.  RyUy  Lofft.  88.)  A  demand  is 
unnecessary  where  there  has  been  an  actual  conversion.  {Davids 
son  V.  Donaldiy  2  E.  D.  Smith,  121 ;  McPherson  v.  NewffeTy 
11  Rich.  267 ;  JeweU  v.  Partridge^  12  Mo.  243 ;  State  v.  Pat- 
teriy  49  id.  383 ;  Kyle  v.  Orat/y  11  Ala.  233 ;  Oentry  v.  Mad^ 
deUy  3  Ark.  127 ;  Carr  v.  Oaley  Dav.  328 ;  Qhapva  v.  SigeVy  4 
McLeaUy  378.)  A  sale  or  an  assignment  of  the  property  con- 
stitutes an  actual  conversion.  {Kyle  v.  Crrayy  11  Ala.  233; 
Goodwin  v.  Goldsmithy  49  Sup.  Ct  103.)  The  very  fact 
of  taking  an  assignment  is  a  conversion.  .  {MoComhie  v. 
D(wieSy  6  East,  538.)  The  exercise  of  dominion  over  property 
inconsistent  with  the  owner's  right  constitutes  conversion. 
{Burroughs  v,  Bayney  5  H.  &  A.  296 ;  HeaJd  v.  Carey y  11  C. 
B.  977 ;  Foulder  v.  WiOoughbyy  3  M.  &  W.  540.)  The  as- 
signee can  have  no  better  standing  in  court  than  his  assignors 
have.  He  stands  in  their  shoes.  {In  Matter  of  LewiSy  81  N. 
Y.  424 ;  Griffin  v.  Marquardty  17  id.  28 ;  Donaldson  v.  Far- 
weUy  93  U.  S.  631.)  The  action  of  claim  and  delivery  is  a 
possessory  action,  and  it  is  sufficient  to  make  a  demand  upon 
any  person  in  chaise,  whether  as  agent  .or  servant.  (  Williams 
V.  Auditory  1  B.  &  Ad.  450;  Thmnpson  v.  Traily  9  D.  &  R. 
31 ;  6  B.  &  C.  36 ;  2  C.  &  P.  334 ;  Medham  v.  Eawhoney  7  Q. 
B.  771 ;  9  Jur.  274.)  A  demand  is  unnecessary  where  the  facts 
show  that  it  would  be  unavailing.  {Rogers  v.  Weiry  34  N.  Y. 
471 ;  Wells  on  Replevin,  §§  373,  374;  Cram  v.  Crogery  22  111. 
81 ;  Sargent  v.  Stumiy  23  Qal.  360.) 

Melville  S,  Regenshurger  for  respondent.  As  the  assignee 
came  into  the  possession  of  the  goods  innocently,  his  possession 
was  not  unlawful,  and  it  was  necessary  for  the  plaintiffs  to 
prove  a  demand  for  the  property  on,  and  a  refusal  by  him  to 
comply  with  such  demand,  before  they  could  maintain  this 
action  against  him.  {Jessop  v.  Millery  2  Abb.  Dec.  449 ;  Hall 
T.  Robinsouy  2  N.  Y.  393 ;  8luyter  v.  WiUianiSy  31  Super. 
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92 ;  Talcott  v.  Belding,  86  id.  92 ;  Bliss  v.  CotOe,  32  Barb. 
322 ;  Stevens  v.  Hyde,  id.  181 ;  Scofidd  v.  Whiteleggey  49  N. 
Y.  259.)  Where  a  demand  is  necessary  before  suit,  it  is  not 
excused  by  showing  that  the  defendant  would  not  probably 
have  complied,  if  one  had  been  made.  It  matters  not  that  the 
defendant  has  upon  the  trial  contested  the  plaintiff's  right  to 
recover.  {Southuoick  v.  First  Niit.  Bk,,  84  N.  Y.  420.)  In 
order  to  entitle  the  plaintiffs  to  maintain  their  action,  they 
were  bound  to  prove  a  wrongful  detention  on  the  part  of  Wer- 
theimer.  Every  fact  essential  to  a  recovery  was  put  in  issue. 
{Jioberts  v.  Chittenden^  88  N.  Y.  33 ;  Tooker  v.  AmouaOy  76 
id.  401 ;  Pelton  v.  Ward,  3  Gaines,  73.) 

Andrews,  J.  This  action  is  based  upon  the  right  of  a  ven- 
dor of  goods  to  rescind  the  contract  of  sale,  and  to  recover  the 
goods,  where  the  sale  and  delivery  were  obtained  by  the  fraud 
of  the  vendee.  The  fraud  in  such  case  does  not  intercept  the 
passing  of  the  title  to  the  goods  to  the  purchaser,  but  the  title 
acquired  is  defeasible,  subject  to  the  right  of  the  vendor,  on 
the  discovery  of  the  fraud,  to  reassert  his  original  right  and 
reclaim  the  property,  unless  it  has  come  to  the  hands  of  a  ioiia 
fide  purchaser.  {Barnard  v.  Gampbelly  68  N.  Y.  76 ;  S,  (7., 
65  id.  461.) 

The  defendant  Wertheimer  is  the  assignee  of  Goldsmith  & 
Co.,  the  fraudulent  vendees,  under  a  general  assignment  made 
by  them  to  the  defendant  for  the  benefit  of  creditors,  and  had 
possession  of  the  goods  in  question  as  part  of  the  assigned 
property  at.  the  time  of  the  commencement  of  this  action.  But 
he  was  not  a  purchaser  for  value,  and  he  acquired  no  better 
title,  as  against  the  plaintiff,  than  his  assignors  had  at  the  time 
of  the  assignment.  The  trial  court  dismissed  the  complaint 
on  the  ground  that  there  was  no  proof  that  the  goods  were 
demanded  of  Wertheimer  before  bringing  the  action.  It  is 
not  claimed  tliat  Wertheimer  was  cognizant  of  the  fraud 
committed  by  Groldsmith  &  Co.  The  legal  title  to  the  goods 
at  the  time  of  the  assignment  was  in  Goldsmith  &  Co.,  no 
proceeding  having  been  taken  by  the  plaintiff  to  rescind  the 
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sale  until  after  the  assignment  had  been  made.  The  defend- 
ant Wertheimer,  therefore,  lawfully  acquired  the  title  and  poa- 
BGSsion  of  the  goods,  but  subject  to  the  same  right  of  reclama- 
tion in  the  plaintiffs,  upon  their  rescinding  the  contract,  as  they 
before  had  against  the  assignors.  The  original  possession  of 
Wertheimer  being  lawful,  and  not  tortious,  it  was  necessary  to 
change  the  character  of  his  possession  by  a  demand  and  refusal  ^ 
before  the  plaintiffs  could  maintain  an  action  against  him  for 
conversion,  or  to  recover  the  goods.  (Addison  on  Torts,  312 ; 
Edbrooh  v.  Wight,  2i  Wend.  169 ;  Mount  v.  Deriok,  5  Hill, 
456 ;  Pierce  v.  Van  Dyke,  6  id.  613.)  There  was  no  proof 
that  the  plaintiffs  demanded  the  goods  of  Wertheimer,  person- 
ally, at  any  time.  It  was  shown,  however,  that  the  plaintiffs' 
attorney,  a  few  days  after  the  making  of  the  assignment,  and 
just  prior  to  the  commencement  of  the  action,  went  to  the  store 
where  the  goods  were,  aud  found  three  persons,  one  of  whom 
was  Goldsmith,  one  of  the  firm  of  Goldsmith  &  Co.  He  asked 
if  the  assignee  of  the  Goldsmiths  was  there,  and  was  informed 
that  he  was  not,  and  that  Goldsmith  was  in  charge.  Tlie  wit- 
ness then  stated  to  Goldsmith  that  he  was  attorney  for  the 
plaintiffs,  and  in  substance  demanded  the  delivery  of  the  goo<iS 
on  the  ground  tliat  they  had  been  obtained  by  fraud.  In  reply 
Groldsmith  said  that  he  had  no  power  or  authority  to  give  up 
the  goods,  as  the  firm  had  made  a  general  assignment  for  the 
benefit  of  creditors.  It  does  not  affirmatively  appear  what 
authority  Goldsmith  had,  or  in  what  capacity  he  was  acting. 
The  most  that  can  be  inferred  from  the  evidence  is  that  he  had 
the  custody  of  the  assigned  property  for  the  assignee,  and  had 
been  placed  in  charge  by  him.  It  is  insisted  that  the  demand 
made  of  Goldsmith  was  suflicient  to  support  the  action  asjainst 
Wertheimer.  If  Goldsmith  in  refusing  to  deliver  the  goods 
was  acting  in  obedience  to  Wertheimer's  orders,  there  would 
be  no  question.  But  this  cannot  be  assumed  in  the  absence  of 
any  evidence  on  the  subject.  The  refusal  of  a  servant  to  de- 
liver goods  intrusted  to  him  by  his  master,  on  a  demand  by  a 
stranger,  is  not  sufficient  evidence  to  maintain  replevin  against 
the  servant,  nor  against  the  master  when  a  demand  and  refusal 
Sick  ELS  — Vol.  LIV,  20 
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is  necessary  to  make  the  possession  of  the  defendant  tortious, 
unless  the  servant  acted  under  the  direction  of  the  master  in 
refusing  to  deliver  the  goods.  {Mount  v.  Derick^  supra.) 
It  can  make  no  difierehce  in  respect  to  the  sufficiency  of  the 
demand  against  the  master,  that  the  servant  knew  that  the  per- 
son making  the  demand  was  entitled  to  the  property,  or  that 
the  master's  title  was  voidable.  An  agent  or  servant  having 
the  custody  merely  of  goods  cannot  bind  the  principal  by  acced- 
ing to  the  demand  of  a  third  person,  nor,  on  the  other  hand, 
by  refusing  to  deliver  the  property.  It  may  be  that  in  a  case 
like  this,  a  principal  by  concealing  himself,  or  going  beyond  the 
jurisdiction,  so  as  to  render  a  personal  demand  impracticable, 
would  be  deemed  thereby  to  have  conferred  upon  the  custodian 
of  the  property  an  authority  to  answer  a  demand  made  by  the 
true  owner.     This  question  does  not  arise  in  this  case. 

It  is  also  insisted  that  the  defendant  by  setting  up  in  his 
answer  title  in  himself,  as  assignee,  waived  tjie  necessity  of  a 
demand.  This  claim  is,  we  think,  untenable.  The  answer  of 
Wertheimer  put  in  issue  the  allegation  in  the  complaint,  that 
the  defendant  wrongfully  detained,  and  refused  to  deliver,  the 
goods,  and  also  set  up  his  title  under  the  assignment.  A 
defendant  may  put  his  defense  upon  distinct  and  even  in- 
consistent grounds.  The  authorities  seem  to  be  decisive  that 
the  plea  of  title  was  not  a  waiver  by  Wertheimer  of  his  right 
to  insist  that  he  could  not  be  made  a  wrong-doer,  without  proof 
of  demand  and  refusal.  {Scofield  v.  Whitelegge^  49  N.  Y.  259 ; 
Southwick  v.  First  NatH  Bk.,  84  id.  420.) 

We  see  no  answer  to  the  point  upon  which  the  suit  was  did 
missed,  and  the  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People,  ex  rel.  William  H.  Osgood  et  al.,  Executors,  etc., 
Appellants,  v.  The  Commissioners  of  Taxes  and  Assess- 
ments foe  the  City  and  County  of  New  York,  Bespondent. 

It  is  easential  to  the  support  of  a  claim  to  reduce  or  nullify  an  assessment 
made  bj  the  proper  officers,  that  it  should  be  made  to  appear  affirma- 
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lively  by  sufficient  proof,  that  the  asaessment  is  in  part  or  in  whole  er- 
roneous. If  the  evidence  leaves  the  matter  in  doubt  it  is  the  province 
of  the  assessor  to  determine  the  value  and  amount  of  property  liable  to 
taxation. 

To  entitle  an  estate  to  the  benefit  of  the  provision  of  the  statute,  authoriz- 
ing a  deduction  from  an  assessment,  for  personal  property  held  by  an 
executor,  because  of  just  debts  due  from  him  in  such  representative 
character  (1  R.  S.  391,  g  10),  he  must  show  the  existence  of  legal,  valid 
and  inoontestible  obligations  against  the  estate. 

Where,  therefore,  upon  application  of  executors  to  strike  out  an  assessment, 
it  was  conceded  that  they  had  in  their  hands  the  amount  to  which  the 
assessment  was  reduced,  which  was  retained  by  them  on  settlement  of 
their  accounts,  by  order  of  the  surrogate,  **  for  the  payment  of  disputed 
and  other  claims  and  the  further  expenses  of  administration,"  and  the  ap- 
plicant's affidavit  showed  that  there  were  unpaid  claims  against  the  estate 
exceeding  the  amount,  of  assets  in  their  hands,  which  claims,  however, 
were  contested  by  the  executors,  and  it  did  not  appear  that  their  validity 
had  been  established.  HM,  that  the  application  was  properly  denied 
by  the  assessors. 

(Argued  April  28, 1885 ;  decided  May  5,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  9,  1885, 
which  afBrmed  the  decision  of  the  defendants,  the  commis- 
sioners of  taxes  and  assessments  in  the  city  of  New  York,  in 
assessing  the  relators. 

The  relators  were  originally  assessed  for  the  year  1884  in 
the  sum  of  $650,000  for  personal  estate  held  by  them  as  execu- 
tors, etc.,  of  George  A.  Osgood,  deceased.  In  February,  1884, 
they  made  application  to  the  respondents  for  a  correction  of 
the  assessn^ent,  and  demanded  that  the  same  should  be  canceled. 
In  support  of  the  application  an  affidavit  was  submitted  in 
which  it  was  stated  that  in  December,  1883,  they  had  accounted 
to  the  surrogate,  and  that  a  decree  had  been  made  upon  such 
accounting,  and  that  prior  to  the  31st  of  December,  1883,  in 
accordance  with  a  decree  of  the  surrogate,  the  entire  estate  of 
the  deceased  was  paid  over  to  the  persons  entitled  to  it,  with 
the  exception  of  the  sum  of  $484,268.61,  which  remained  de- 
posited in  trust  companies  and  banks,  in  accordance  with  a  pro- 
vision of  the  decree  mentioned,  as  follows :   "  It  is  further 
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adjudged  that  the  residue  of  the  said  estate  remain  in  the 
hands  of  the  said  executor  and  executrix  subject  to  the  further 
order  of  this  court,  reserved  for  the  payment  of  disputed  and 
•other  claims,  and  the  further  expenses  of  administration." 

It  was  also  stated  in  the  affidavit  that  the  debts  presented 
against  tlie  estate  exceeded  the  said  sum,  which  debts,  however, 
rested  upon  claims  contested. 

The  assessors  reduced  the  assessment  to  the  amount  so  con- 
ceded to  be  in  the  hands  of  the  executors,  and  as  to  that 
amount  confirmed  it. 

• 

John  M.  Mowers  for  appellants.  A  person  assessed  as  trus- 
tee, guardian,  executor  or  administrator  is  entitled  to  have  de- 
ducted all  debts  due  from  him  in  his  representative  capacity. 
(2  R.  S.  [Tth  ed.]  991,  §  10 ;  I^eoj>le,  ex  rd.  v.  Board  of  As- 
sessors^ 40  N.  Y.  155.)  The  allegation  in  the  petition  that  the 
debts  presented  against  the  estate,  for  the  payment  of  which 
the  said  balance  was  held,  exceed  the  sum  of  $500,000,  entitled 
the  relators  to  the  relief  asked  for.  (Code  of  Oiv.  Pro.,  §  2614 ; 
Bouv.  Law  Die.)  The  relators  are  entitled  to  a  liberal  con- 
struction of  the  statute,  {Peoj^le^  ex  rd.  v.  Assessors^  88  N, 
Y,  142.) 

D.  J,  Dean  for  respondent. 

RuGER,  Ch.  J.  The  relators  sought  in  this  proceeding  to 
review  the  determination  of  the  defendant  in  assessing  them 
for  taxation,  in  the  year  1884,  upon  a  certain  amount  of  per- 
sonal property  held  by  them  as  executors,  etc. 

It  was  conceded  that  the  defendants  had  in  their  posses- 
sion the  sum  of  $484,268.61  unexpended,  but  retained  by 
the  order  of  the  surrogate,  on  settlement  of  their  accounts 
"  for  the  payment  of  disputed  and  other  claims,  and  the  fur- 
ther expenses  of  administration."  The  relators,  upon  an 
affidavit,  showing  that  there  were  unpaid  claims  made  against 
the  estate  exceeding  the  amount  of  assets  and  that,  in  con- 
sequence thereof,  the  executors  had  no  personal  property  of 
said  estate  in  their  hands  subject  to  taxation,  applied  to  the 
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defendants  to  omit  said  estate  altogether  from  their  assessment- 
rolls.  This  the  commissioners  declined  to*  do,  bnt  rednced 
the  amount  of  said  assessment  to  the  sum  admitted  to  be  in 
the  hands  of  the  executors,  and  as  to  that  amount  confirmed 
it.  Upon  a  return  to  a  certiorari  obtained  by  the  relators, 
these  facts  appearing,  the  General  Term  affirmed  the  proceed- 
ings of  the  commissioners,  and  from  their  determination  this 
appeal  is  taken  to  this  court. 

It  is  provided  by  statute  that  personal  property  held  by  an 
executor  or  administrator,  in  his  representative  character,  shall 
be  assessed  to  hihn,  personally,  in  the  town  or  ward  where  he 
resides.  (2  R.  S.  [7th  ed.]  989,  §  5.)  He  is,  however,  entitled 
to  have  deducted  from  the  aggregate  of  such  property  any  just 
debts  owing  by  him  in  his  representative  character.  (3  R.  S. 
[7th  ed.]  991,  §  10.) 

The  proof  submitted  by  the  relators  to  the  defendants  failed 
to  show  that  there  were  any  debts  owing  by  them  entitled  to 
be  deducted  from  the  assessment.  Claims,  it  is  true,  had  been 
made  against  the  estate  to  a  large  amount,  but  they  were  con- 
tested by  the  executors,  and  their  validity  had  never  been 
admitted  or  established.  The  nature  of  these  claims  did  not 
appear,  and  the  commissioners  had  no  other  means  of  determin- 
ing their  validity  than  the  allegations  of  the  relators,  which 
impliedly  alleged  their  invalidity.  It  is  essential  to  the  sup- 
port of  a  claim  to  reduce  or  nullify  an  assessment  made  by  the 
proper  officers  that  it  should  be  made  to  appear  affirmatively 
by  sufficient  proof  that  such  assessment  is  in  part,  or  as  a  whole, 
erroneous.  {People,  ex  rel.  Westchester  Fire  Ins.  Co.,  v.  Dav- 
enport et  al.j  91  N.  Y.  581.)  If  the  evidence  fails  to  show 
this,  or  leaves  the  matter  in  doubt,  it  is  the  province  of  the 
assessors  to  determine  the  value  and  amount  of  the  property 
liable  to  taxation. 

Such  a  case  is  presented  here.  The  proof,  so  far  from  show- 
ing that  any  just  debts  were  owing  by  the  estate,  controverted 
It,  and  indeed  impliedly  affirmed  that  no  valid  claim  existed 
against  it.  The  use  of  the  term  ^^  just  debts"  in  the  statute 
plainly  implies  that  l^al,  valid  and  uncontestable  obligations 
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adjudged  tliat  the  residae  of  the  said  estate  remain  in  the 
hands  of  the  said  executor  and  executrix  subject  to  the  farther 
order  of  this  court,  reserved  for  the  payment  of  disputed  and 
•other  claims,  and  the  further  expenses  of  administration." 

It  was  also  stated  in  the  afBdavit  that  the  debts  presented 
against  the  estate  exceeded  the  said  sum,  which  debts,  however, 
rested  upon  claims  contested. 

The  assessors  reduced  the  assessment  to  the  amount  so  con- 
ceded to  be  in  the  hands  of  the  executors,  and  as  to  that 
amount  confirmed  it. 

m 

John  M.  lowers  for  appellants.  A  person  assessed  as  trus- 
tee, guardian,  executor  or  administrator  is  entitled  to  have  de- 
ducted all  debts  due  from  him  in  his  representative  capacity. 
(2  R  S.  r7th  ed.]  991,  §  10 ;  J^eojple,  ex  rd.  v.  Board  of  As- 
sessorsy  40  N.  Y.  155.)  The  allegation  in  the  petition  that  the 
debts  presented  against  the  estate,  for  the  payment  of  which 
the  said  balance  was  held,  exceed  the  sum  of  $500,000,  entitled 
the  relators  to  the  relief  asked  for.  (Code  of  Oiv,  Pro.,  §  2514 ; 
Bouv.  Law  Die.)  The  relators  are  entitled  to  a  liberal  con- 
struction of  the  statute.  {People^  ex  rd.  v.  Assessors^  88  N. 
Y.  142.) 

D,  «7.  Dean  for  respondent. 

RuoEB,  Ch.  J.  The  relators  sought  in  this  proceeding  to 
review  the  determination  of  the  defendant  in  assessing  them 
for  taxation,  in  the  year  1884,  upon  a  certain  amount  of  per- 
sonal property  held  by  them  as  executors,  etc. 

It  was  conceded  that  the  defendants  had  in  their  posses- 
sion the  sum  of  $484,268.61  unexpended,  but  retained  by 
the  order  of  the  surrogate,  on  settlement  of  their  accounts 
"  for  the  payment  of  disputed  and  other  claims,  and  the  fur- 
ther expenses  of  administration."  The  relators,  upon  an 
affidavit,  showing  that  there  were  unpaid  claims  made  against 
the  estate  exceeding  the  amount  of  assets  and  that,  in  con- 
sequence thereof,  the  executors  had  no  personal  property  of 
said  estate  in  their  hands  subject  to  taxation,  applied  to  the 
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defendants  to  omit  said  estate  altogether  from  their  assessment- 
rolls.  This  the  commissioners  declined  to-do,  but  reduced 
the  amount  of  said  assessment  to  the  sum  admitted  to  be  in 
the  hands  of  the  executors,  and  as  to  that  amount  confirmed 
it.  Upon  a  return  to  a  certiorari  obtained  by  the  relators, 
these  facts  appearing,  the  General  Term  aflSrmed  the  proceed- 
ings of  the  commissioners,  and  from  their  determination  this 
appeal  is  taken  to  this  court. 

It  is  provided  by  statute  that  personal  property  held  by  an 
executor  or  administrator,  in  his  representative  character,  shall 
be  assessed  to  hi'm,  personally,  in  the  town  or  ward  where  he 
resides.  (2  R.  S.  [7th  ed.]  989,  §  6.)  He  is,  however,  entitled 
to  have  deducted  from  the  aggregate  of  such  property  any  just 
debts  owing  by  him  in  his  representative  character.  (2  R.  S. 
[7th  ed.]  991,  §  10.) 

The  proof  submitted  by  the  delators  to  the  defendants  failed 
to  show  that  there  were  any  debts  owing  by  them  entitled  to 
be  deducted  from  the  assessment.  Claims,  it  is  true,  had  been 
made  against  the  estate  to  a  large  amount,  but  they  were  con- 
tested by  the  executors,  and  their  validity  had  never  been 
admitted  or  established.  The  nature  of  these  claims  did  not 
appear,  and  the  commissioners  had  no  other  means  of  determin- 
ing their  validity  than  the  allegations  of  the  relators,  which 
impliedly  alleged  their  invalidity.  It  is  essential  to  the  sup- 
port of  a  claim  to  reduce  or  nullify  an  assessment  made  by  the 
proper  officers  that  it  should  be  made  to  appear  affirmatively 
by  sufficient  proof  that  such  assessment  is  in  part,  or  as  a  whole, 
erroneous.  {People^  ex  rel,  Westchester  Fire  Ins,  Co.^  v.  Dav- 
enport et  al,j  91  N.  T.  581.)  If  the  evidence  fails  to  show 
this,  or  leaves  the  matter  in  doubt,  it  is  the  province  of  the 
assessors  to  determine  the  value  and  amount  of  the  property 
liable  to  taxation. 

Such  a  case  is  presented  here.  The  proof,  so  far  from  show- 
ing that  any  just  debts  were  owing  by  the  estate,  controverted 
It,  and  indeed  impliedly  affirmed  that  no  valid  claim  existed 
against  it.  The  use  of  the  term  "just  debts"  in  the  statute 
plainly  implies  that  legal,  valid  and  uncontestable  obligations 
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must  be  shown  in  order  to  entitle  an  estate  to  the  benefit  of 
the  statute.  No  ench  claim  to  exemption  was  established  by 
this  proof,  and  the  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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Joseph  Lowkry,  an  Infant,  by  Guardian,  etc..  Respondent,  v. 
The  Manhattan  Railway  Company,  Appellant. 

Fire  fell  from  a  looomotire  on  defendant's  road  apon  a  horse  attacked  to  a 
wagon  in  the  street  below,  and  upon  the  band  of  the  driver.  The  horse 
became  frightened  and  ran  awaj,  the  driver  attempted  to  drive  him 
against  the  curb  stone  to  arrest  his  progress,  the  wagfon  passed  over  the 
carb  stone,  threw  the  driver  oat  and  plaintiff,  who  was  on  the  sidewalk, 
was  ran  over  and  injared.  In  an  action  to  recover  damages  for  alleged 
negligence  caasing  the  injary,  the  coart  charged,  in  sabstance,  that  if  the 
jury  believed  the  coal  fell  through  negligence  on  the  part  of  the  de- 
fendant, caasing  the  horse  to  become  anmanageable  and  ran  against 
plaintiff,  inflicting  the  injury,  defendant  was  liable,  and  refused  to  charge 
that  if  the  accident  occurred  through  the  driver's  error  of  judgment  in 
endeavoring  to  obtain  control  of  the  horse,  plaintiff  cannot  recover.  JJeld 
no  error  ;  that  so  long  as  the  injury  was  chargeable  to  the  original  wrong- 
ful act  of  the  defendant,  it  was  liable  ;  that  the  iiction  of  the  driver  in 
view  of  the  exigency  of  the  occasion,  whether  prudent  or  otherwise, 
might  be  considered  as  a  continuation  of  the  original  act,  and  so  that  act 
was  the  proximate,  not  the  remote  cause  of  the  injury  ;  also,  that  the 
injury  was  a  natural  and  probable  consequence  of  defendant's  negligence. 

^an  V.  iV;  T.  G.  R.  R.  Go.  (35  N.  Y.  210),  P.  R.  R,  Go,  v.  JTarr  (63  Penn. 
St.  353),  distinguished. 

(Argued  April  23, 1885 ;  decided  May  5,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  May  24,  1884,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  caused  by  plaintiff's  negligence. 

The  material  facts  arc  stated  in  the  opinion. 
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Hugh  L.  dole  for  appellant.  The  cause  of  the  injury  com- 
plained of  was  too  remote.  {Ryan  v.  N.  Y.  C.  JS.  -ff.  Co.y  33 
N.  Y.  210;  Penn  R.  R.  Co.  v.  Kerr,  62  Penn.  653;  Mar- 
hie  V.  Citi/  of  Worcester^  70  Mass.  395 ;  OUi/  of  Rockford  v. 
Trippy  83  111.  247 ;  Flower  v.  Adam,  2  Taunt.  314  ;  Sheldon 
V.  SKermany  42  N.  Y.  487 ;  Webh  v.  ^.,  W.  &  0.  R.  R.  Go.y 
49  id.  424 ;  People  v.  Mayor^  etc.,  5  Lans.  529 ;  Ruper  v. 
Jficholsy  31  Hun,  495 ;  Muriger  v.  Baker,  65  Barb.  539.)  In 
this  connection  it  was  error  for  the  trial  justice  to  refuse  the 
defendant's  request  to  charge  the  jury,  that  if  they  believed 
the  accident  occurred  through  the  driver's  error  of  judgment 
in  endeavoring  to  obtain  control  of  his  horse,  the  plaintiff  can- 
not recover.  {Cuffy.  Newark  c&  iT.  Y.  R,  R.  Co.,  6  Vroom, 
18 ;  D.y  Z.  (6  W.  R.  R.  Co.  v.  Salmon^  10  id.  30S ;  /;w.  Co. 
V.  Tweedy  7  Wall.  [U.  S.]  52 ;  Milwaukee  R.  R,  Co.  v.  Kellogg y 
94  U.  S.  475.)  Negligence  cannot  be  presumed  or  inferred, 
but  must  be  proved.  {Curtis  v.  if.  d&  S,  R.  R.  Co.,  18  N.  Y. 
534.)  The  mere  fact  of  the  escape  of  ashes  or  cinders  from  a 
locomotive  raises  no  presumption  of  negligence  in  its  use  or 
management,  and  is  not  evidence  from  which  the  jury  may 
draw  an  inference  of  negligence.  (Addison  on  Torts,  303,  note 
1 ;  Fidd  v.  N.  Y.  O.  R.  R.  Co.,  32  N.  Y.  339 ;  Fero  v.  B.  & 
8.  R.  R.  Co.y  22  id.  209 ;  CoUins  v.  N.  Y.  C.  R.  R.  Co.y  5 
Hun,  504 ;  71  N.  Y.  609 ;  Sheldon  v.  11.  R.  R.  Go.,  4  Kern. 
224;  Home  Ins.  Co.  v.  Penn.  R.  R.  Co,,  11  Hun,  182;  Mo- 
Caig  V.  Erie  Ry.  Co.y  8  id.  599 ;  Road  v.  Erie  Ry.  Co.y 
18  Barb.  85 ;  Va^oghan  v.  Taf,  5  Hurlst.  &  N.  674.) 

Osborne  E.  Bright  for  respondent.  The  falling  of  the  coals 
afforded  evidence  of  negligence.  {S/ieldon  v.  II.  R.  R.  R.  Co.y 
14  N.  Y.  218 ;  Rinds  v.  Bartony  25  id.  544 ;  Field  v.  N,  Y. 
C.  R.  R.  Co.y  32  id.  339 ;  Wehh  v.  72.,  W.  <&  0.  R.  R.  Co.y 
49  id.  420.)  The  damages  are  not  remote.  The  falling  coals 
Tendered  the  horse  unmanageable,  and  thus  were  the  proximate 
cause  of  the  injury.  The  fright  of  the  horse,  and  his  collision 
with  a  citizen  in  the  crowded  streets  of  the  city  were  the  nat- 
ural and  probable  consequence  of  the  negligent  act  of  the  de- 
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f endant.  {ScoU  v.  S/iepard,  2  Black,  892 ;  Lynch  y.  Merdin^ 
1  Ad.  &  EL  [K  S.]  29  ;  Former  v.  Seldmecher,  13  Rep.  790 ; 
Vangler  v.  Menlove^  13  Eng.  C.  L.  613 ;  Guille  v.  Swan,  19 
Johns.  381;  Thofnaa  v.  Winchester,  6  N.  Y.  397;  Vanden- 
hurg  V.  Truax,  ^  Denio,  464 ;  Webh  v.  ^.  ^.  6't>.,  49  N.  Y. 
420  ;  PcUett  v.  Long,  56  id.  200  ;  Putnam  v.  Broadway  R.  R, 
Co,,  55  id.  108;  Lynch  v.  Merdin,  1  Ad.  &  El.  [N.  S.]  29; 
lUidge  v.  G>^cw6?m,  5  C.  &  P.  190 ;  Ryan  v.  If.  Y.  C.  R.  R. 
Co.,  35  N.  Y.  210.) 

Miller,  J.  The  principal  question  arising  upon  this  appeal 
relates  to  the  right  of  the  plaintiflE  to  recover  for  the  injuries 
sustained. 

The  claim  of  the  defendant  is,  that  the  cause  of  the  injury 
was  too  remote  to  authorize  a  recovery  of  any  damages  what- 
ever, and  it  is  urged  that  the  court  erred  in  denying  the  mo- 
tion to  dismiss  the  complaint,  made  by  the  defendants'  counsel 
on  the  ground  stated,  as  well  as  in  the  charge  to  the  jury,  that 
if  they  believed  **  that  the  coal  and  ashes  fell  from  the  defend- 
ant's locomotive,  through  any  negligence  on  the  part  of  the 
defendant,  its  servants  or  agents,  and  falling  upon  the  horse, 
caused  him  to  become  unmanageable  and  ran  against  the 
plaintiff,  inflicting  injuries  upon  him,  then  the  defendant  is 
liable  to  the  plaintiff  for  his  damages,  occasioned  thereby." 
The  same  question  was  also  raised  by  the  defendant's  counsel 
by  a  request  to  the  judge  to  charge,  that  "  if  the  jury  believed 
the  accident  occurred  through  the  driver's  error  of  judgment 
in  endeavoring  to  obtain  control  of  his  horse,  the  plaintiff  can- 
not recover,"  which  was  refused  and  an  exception  duly  taken 
to  the  decision. 

It  is  urged  by  the  appellant's  counsel  that  where  there  is  au 
intermediary  agent  or  medium  between  the  primary  cause  of 
the  injury  and  the  ultimate  result,  the  rule  of  law  to  be  applied 
is  that,  where  the  original  act  complained  of  was  not  voluntary 
or  intentional,  or  one  of  aflSirraative  illegality,  or  in  itself  the 
cause  of  criminal  complaint,  but  was  caused  by  negligence,  the 
responsibility  is  limited  to  the  necessary  and  natural  con- 
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sequences  of  the  act,  and  that  when  beyond  that,  they  ai*e  or 
may  be  modified  or  shaped  by  other  causes,  they  are  too  remote 
to  be  the  foundation  of  legal  accountability. 

The  injury  sustained  by  the  plaintiff  was  caused  by  reason 
of  lire  falling  from  a  locomotive  of  the  defendant  upon  a  horse 
attached  to  a  wagon,  in  the  street  below  and  upon  the  hand  of 
the  driver.  The  horse  became  frightened  and  ran  away  and 
the  driver  attempted  to  guide  his  movements  and  drive  him 
against  a  post  of  the  elevated  railroad  so  as  to  stop  him.  Fail- 
ing to  accomplish  this  he  intentionally  turned  the  horse  and  at- 
tempted to  run  him  against  the  curbstone  to  make  it  heavy  for 
him  and  so  arrest  his  progress,  but  the  wagon  passed  over  the 
curbstone  instead  of  being  arrested  by  it  and  threw  the  driver 
out  and  ran  over  and  injured  the  plaintiff. 

It  will  be  seen  that  the  injury  was  not  caused  directly  by  the 
defendant,  but  was  produced  through  the  instrumentality  of  the 
horse  and  driver,  the  latter  of  whom,  it  appears,  was  doing  all 
that  lay  in  his  power  and  exercising  his  best  judgment  in  at- 
tempting to  stop  the  frightened  animal  and  to  prevent  any 
further  injury,  and  the  question  we  are  called  npon  to  consider 
here  is,  whether,  in  view  of  the  fact  that  the  plaintiff  may  have 
been  injured  by  reason  of  the  management  of  the  horse  by  the 
driver,  in  consequence  of  which  it  was  diverted  from  the  nat- 
ural course  it  might  otherwise  have  taken,  the  defendant  is 
relieved  from  responsibility  for  the  result  of  the  accident. 

It  may  be  assumed  that  at  that  time  the  driver,  who  was 
smarting  from  the  effects  of  the  burning  coal  which  had  fallen 
npon  his  hands,  and  startled  by  the  suddenness  of  the  accident, 
may  have  been  somewhat  disconcerted  by  the  peril  in  which 
he  was  placed  and,  therefore,  was  unable  to  manage  and  con- 
trol the  infuriated  animal  as  he  might  otherwise  have  done. 
The  law,  however,  makes  allowances  for  mistakes  and  for  errors 
of  judgment  which  are  likely  to  happen  upon  such  an  emergency. 
It  does  not  demand  the  same  coolness  and  self-possession  which 
are  required  when  there  is  no  occasion  for  alarm  or  a  loss  of 
self-control. 
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Where  a  person  is  traveling  upou  a  train  of  cars  and  a  col- 
lision has  taken  place  or  is  likely  to  occur,  and  he,  under  the 
excitement  of  the  moment,  jamps  from  the  train  and  thereby 
increases  his  own  danger  and  chances  of  injury,  although  the 
act  of*  attempting  to  escape  is  very  hazardous  and  negligent, 
yet  it  is  an  instinctive  act  which  naturally  would  take  place 
when  a  person  seeks  to  avoid  great  peril,  and  though  wrong  in 
itself,  that  fact  does  not  relieve  the  company  from  liability,  if 
its  negligent  conduct  and  a  sense  of  impending  danger  induced 
the  act. 

In  the  case  under  consideration,  the  driver  was  passing  along 
in  pursuit  of  his  customary  business  driving  his  horse,  when 
suddenly  the  falling  of  the  fire  upon  himself  and  the  horse 
placed  him  in  a  position  of  great  danger,  and  he  was  justified 
in  attempting  to  save  his  own  life  and  protect  himself  from 
injury.  If  he  made  a  mistake  in  his  judgment,  the  company 
was  not  relieved  from  liability.  If  he  had  allowed  the  horse 
to  continue  on  in  its  own  way,  it  is  by  no  means  clear  that  a 
similar,  if  not  greater  injury  might  not  have  been  inflicted 
npon  some  other  person  than  the  plaintiff.  It  is  impossible  to 
determine  what  the  result  might  have  been  in  such  a  case,  and 
therefore,  it  is  indulging  in  speculation  to  say  that  the  driver's 
act,  under  the  circumstances,  was  not  the  best  thing  that  could 
have  been  done.  In  such  cases,  it  is  difficult  to  disconnect  the  ^ 
final  injury  from  the  primary  cause,  and  say  that  the  damages 
accruing  are  not  the  natural  and  necessary  result  of  the  original 
wrongful  act.  The  defendant  was  chargeable  with  an  unlaw- 
ful act,  which  inflicted  an  injury  upon  the  driver  and  the  horse 
in  the  flrst  instance,  and  ultimately  caused  the  injury  sustained 
by  the  plaintiff.  The  injury  originally  inflicted  was  in  the 
nature  of  a  trespass,  and  the  result  which  followed  was  the 
natural  consequence  of  the  act.  So  long  as  the  injury  was 
chargeable  to  the  original  wrongful  act  of  the  defendant,  it  is 
not  apparent,  in  view  of  the  facts,  how  it  can  avoid  responsi- 
bility. There  was  no  sucii  intervening  human  agency  as  would 
authorize  the  conclusion  that  it  was  the  cause  of  the  accident, 
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and  therefore  it  cannot  be  said  that  the  damages  wei*e  too  re- 
mote. 

The  company  would  clearly  be  liable  for  any  direct  injury 
arising  from  the  falling  of  the  burning  coals  upon  the  horse  if 
it  had  been  left  to  pursue  its  own  course  uncontrolled  by  the 
driver,  and  there  would  seem  to  be  no  reason  why  it  would 
not  be  equally  liable  where  the  driver  seeks  to  control  the  horse 
and  exercises  his  best  judgment  in  endeavoring  to  prevent 
injury.  That  he  failed  to  do  so  for  want  of  strength  or  by 
reason  of  an  error  of  judgment  does  not  prevent  the  applica- 
tion of  the  principle  wliich  controls  in  such  a  case. 

It  may,  we  think,  be  assumed  that  such  an  accident  might 
occur  in  a  crowded  street  where  conveyances  are  constantly 
passing,  and  that  the  driver  of  the  horse,  who  might  possibly 
be  injured  by  the  defendant's  unlawful  act,  would  seek  to 
guide  the  animal,  and  if  possible,  prevent  unnecessary  injury. 
The  action  of  the  driver,  in  view  of  the  exigency  of  the  occa- 
sion, whether  prudent  or  otherwise,  may  well  be  considered  as 
a  continuation  of  the  original  act,  which  was  caused  by  the 
negligence  of  the  defendant,  and  the  defendant  was  liable  as 
much  as  it  would  have  been  if  the  horse  hisid  been  permitted 
to  proceed  without  any  control  whatever.  "We  think  that  the 
datnages  sustained  by  the  plaintiff  were  not  too  remote,  and 
that  the  wrongful  act  of  the  defendant,  in  allowing  the  coals 
to  escape  from  the  locomotive,  thus  causing  the  horse  to  become 
frightened  and  run,  was  the  proximate  cause  of  the  injury,  and 
that  the  running  away  of  the  horse  and  the  collision  with  the 
plaintiff  were  the  natural  and  probable  consequences  of  th^ 
negligence  of  the  defendant. 

These  views  are  fully  sustained  by  the  decisions  of  the  courts. 
(Scott  V.  Sh^herd,  2  W.  Black.  892 ;  Lynch  v.  Nurdin,  1  Ad.  & 
El.  [N.  S.]  29  ;  Former  v.  Geldmecher,  13  Rep.  790  ;  Vaughn 
V.  Menlove^  32  Eng.  C.  L.  613 ;  OuiUe  v.  Stoan,  19  Johns. 
381 ;  Thomas  v.  Wincheste?^  6  N.  Y.  397 ;  Vandenhiirgh  v. 
Truaxy  4  Denio,  464 ;  Webi  v.  li.,  W.  cfe  0.  E.  R.  Co.,  49  N. 
T.  420;  PoUeU  v.  Long,  56  id.  200 ;  Putnam  v.  B'(Ty,  etc., 
H,  a.  Go..,  55  id.  lOS.)  We  do  not  deem  it  necessary  to  exam- 
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ine  these  cases  in  detail,  and  while  it  maj  be  said  that  in  some 
of  them  the  injury  was  caused  by  the  positive,  unlawful  act  of 
the  defendant  at  the  heginniug,  in  others  the  original  act  was 
lawful,  while  the  consequence  which  followed  resulted  from 
the  subsequent  interference  with  the  plaintiff's  rights.  In 
ChciUe  V.  Swan  (19  Johns.  381,  9Xi,pra\  the  act  of  setting  up 
the  balloon  was  lawful  in  itself,  and  the  injury  which  followed 
was  the  result  of  its  falling  on  the  premises  of  the  plaintiff  in 
a  city,  and  atti-acting  the  attention  of  people  outside,  and  thus 
causing  the  damages  incurred.  In  the  case  at  bar  the  falling 
of  the  coals  on  the  horse  and  driver  was  caused  by  the  negli- 
gence of  the  defendants'  servants,  but  it  was,  nevertheless,  a 
direct  invasion  of  the  rights  of  the  property  and  person  of  the 
driver  and  the  owner  of  the  horse  and  wagon,  and  produced 
the  injury  to  the  plaintiff  the  same  as  the  falling  of  the  balloon 
on  the  plaintifFs  premises  in  the  case  last  cited.  We  are 
unable  to  perceive  any  distinction  between  the  two  cases  which 
would  justify  the  conclusion  that  the  damages  to  the  plaintiff 
here  were  more  remote  than  those  which  were  incurred  in  the 
case  last  cited.  The  principle  which  is  applicable  to  both  cases 
is  the  same;  it  is  not  apparent  that  any  distinction  can  be 
drawn  between  them  which  would  relieve  the  defendant  from 
responsibility.  It  is  enough  to  charge  the  defendant  that  it 
was  the  author  and  originator  of  the  wrongful  act  which  pro- 
duced the  injury,  and  hence  it  is  liable  for  the  same  as  one  of 
the  natural  consequences  arising  from  the  act  itself.  It  is  diffi- 
cult to  conceive  any  valid  ground  upon  which  it  can  be  claimed 
that  the  effect  of  the  defendant's  negligence  was  not  a  probable 
and  the  natural  consequence  following  the  same. 

We  are  referred  to  numerous  cases  cited  by  the  appellant's 
counsel  which,  it  is  claimed,  sustain  the  doctrine  contended 
for  by  him,  and  great  reliance  is  placed  upon  the  case  of  Ryan 
V,  N.  7.  C.  E.  R.  Oo.  (35  N.  Y.  210),  which  was  followed  and 
sustained  in  Penn,  R.  R.  Co,  v.  Eerr  (62  Penn.  St.  353).  In 
the  Ryan  case  the  court  defined  remote  damages  to  be  those 
which  are  not  an  ordinary  and  natural,  not  an  expected,  not  a 
necessary  and  usual  result  of  the  negligent  act.     It  appeared  in 
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that  case  that  the  fire  was  communicated  first  to  the  defend- 
ant's building  from  a  locomotive  on  its  road,  and  then  over  a 
space  of  one  hundred  and  thirty  feet  to  the  building  of  the 
plaintiff,  and  it  was  held  that  the  defendant  was  not  liable  for 
the  reason  that  it  was  not  to  bo  anticipated  that  the  fire  would 
be  communicated  to  premises  not  contiguous.  This  is  far  dif- 
ferent from  a  case  where  a  direct  injury  is  inflicted  upon  a  per- 
son and  property ;  as  in  the  case  at  bar  it  was  inflicted  in  a 
populous  city  upon  a  horse  and  driver,  and  caused  the  horse  to 
become  frightened  and  run  away,  and  it  can  scarcely  be  claimed 
that  the  consequence  which  ensued  was  not  the  probable  and 
direct  cause  of  the  injury  sustained. 

The  two  cases  last  cited  were  considered  and  reviewed  by 
PoLGEB,  J.,  in  Webb  v.  i?.,  W.  i&  O.  R.  R.  Co.  (49  N.  Y. 
420,  supra).  In  that  case  the  fire  was  communicated  by  liye 
coals  dropped  from  the  engine  and  setting  fire  to  a  tie  on  the 
track,  which  spreading  to  an  old  tie  by  the  side  of  the  track, 
and  from  that  to  some  rubbish,  and  then  to  the  fence  along  the 
track,  and  then  to  plaintiff's  woodland,  did  the  damage  com- 
plained of,  and  it  was  held  that  the  defendant  was  liable  for 
the  injury.  It  is  laid  down  in  the  opinion  that  the  Ryan  case 
held  that  the  action  in  that  case  could  not  be  sustained  for  the 
reason  that  the  damages  incurred  by  the  plaintiff  were  not  the 
immediate  but  the  remote  result  of  the  negligence  of  the  de- 
fendant, and  it  was  stated  that  this  was  not  a  new  rule.  FoXi- 
GKB,  J.,  says  in  regard  to  that  case,  "  The  pith  of  the  decision 
is  that  this  was  a  result  which  was  not  necessarily  to  be  antici- 
pated from  the  fact  of  the  firing  of  the  wood-shed  and  its  con- 
tents ;  that  it  was  not  an  ordinary,  natural  and  usual  result  from 
such  a  cause ;  but  one  dependent  upon  the  degree  of  heat,  the 
state  of  the  atmosphere,  the  condition  and  materials  of  the  ad- 
joining structures  and  the  direction  of  the  wind,  which  are  said 
to  be  circumstances  accidental  and  varying.  The  principle  ap- 
plied was  the  converse  of  that  enforced  in  Vandenbu7*gh  v. 
Trucun  (4  Denio,  464),  which  was  that  the  consequence  com- 
plained of  was  the  natural  and  direct  result  of  the  act  of  the 
defendant.     This  principle  is  said  in  the  Eyan  case  not  to  be 
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inconsistent  with  that  which  controlled  the  disposition  of  the 
latter  case,  and  to  be  unquestionably  sound,  but  shoald  be  ap- 
plied according  to  sound  judgment  in  each  case  as  it  arises." 
After  referring  to  the  Pennsylvania  decision  the  learned  judge 
concludes  that  the  Kyan  case  was  not  controlling  in  the  disposi- 
tion of  the  case  considered  more  than  the  long  line  of  decisions 
which  preceded  it. 

It  will  be  observed  that  the  Ryan  case  is  clearly  distinguish- 
able from  the  case  at  bar  and  can  scarcely  be  held  to  be  appli- 
cable to  the  facts  presented  here  and  was  not  followed  in  the 
case  last  cited,  although  there  was  considerable  similarity  in  the 
leading  facts  between  the  two  cases.  It  certainly  should  not 
bo  held  to  be  controlling  where  there  was  a  positive  and  unlaw- 
ful act  of  the  defendant  which,  as  we  have  seen,  induced  the 
accident  which  was  the  cause  of  the  plaintiflE's  injury.  Nor 
have  the  courts  of  this  State  since  the  decision  of  Ryan  v. 
N,  Y.  C.J  etc.  (supra),  held  that  it  established  any  new  or  dif- 
ferent rule  than  the  one  which  has  long  existed  and  which  has 
been  settled  by  repeated  adjudications,  as  will  be  seen  by  the 
citations  already  made. 

In  FoUett  v.  Long  (56  N.  Y.  200)  it  was  held  that  where  an 
injury  to  one  is  caused  by  and  is  the  natural  and  probable  re- 
sult of  the  wrongful  act  or  omission  of  another,  such  other  is 
liable  therefor  although  other  causes,  put  in  motion  by  the  act 
or  omission,  and  which  in  the  absence  thereof  would  not  have 
produced  the  result,  contribute  to  the  injury.  It  appeared  in 
this  case  that  the  defendant's  dam  had  given  away  and  carried 
away  a  dam  of  the  plaintiflF,  and  by  increasing  the  volume  of 
water  tore  out  the  dam  of  a  third  party,  of  whom  plaintiff  ^fas 
assignee,  and  the  court  charged,  in  substance,  that  defendant's 
negligence  must  have  been  the  sole  cause  of  the  injury  or  there 
could  be  no  recovery ;  that  although  defendant's  dam  was  de- 
fective and  out  of  repair,  and  in  consequence  gave  way,  if 
there  was  sufficient  water  in  the  middle  pond  when  its  dam 
gave  way  to  materially  increase  the  volume  and  force. of  the 
stream,  then  plaintiff  could  not  recover  for  injuries  to  the  lower 
dam,  as  the  damages  would  be  too  remote.   This  was  held  error. 
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Gboveb,  J.,  in  his  opinion,  after  stating  that  liywrh  v.  If.  Y. 
C.  R.  R.  Co,  and  Penn.  R.  R.  Co.  v.  Serr  {mpra)  were  cited 
in  support  of  the  charge,  and  after  discussing  the  Kyan  ease, 
says  :  "  Assuming  that  this  rule  was  correctly  applied  in  the 
case  of  Rijan  v.  New  York  Central^  *  *  *  it  comes  far 
short  of  sustaining  the  proposition  under  consideration."  It 
will  be  seen  that  the  Ryan  case  is  clearly  distinguishable  from 
the  case  at  bar. 

We  have  carefully  examined  the  other  cases  in  this  State 
which  are  cited  and  relied  on  by  the  appellant's  counsel,  and 
none  of  them  hold  that  no  responsibility  exists  where  the  evi- 
dence establishes  an  act  of  the  defendant  which  was  the  cause 
of  injury  to  a  third  person,  although  that  injury  may  have 
been  occasioned  by  the  intermediate  agency  and  through  the 
instrumentality  of  a  party  who  in  the  first  instance  was  the 
direct  object  from  which  sprang  the  final  result  which  was  the 
cause  of  the  damages  claimed.  We  think  that  no  such  case 
can  be  found  in  the  reports.  The  decisions  which  are  relied 
upon  from  other  States  do  not  present  a  state  of  facts  which 
can  be. regarded  as  entirely  analogous  to  the  case  at  bar  ;  and 
even  if  any  of  them  may  be  considered  as  leaning  in  the  di- 
rection claimed,  in  view  of  the  fact  that  the  decisions  in  this 
State  are  to  the  contrary,  they  are  not  decisive  of  the  question 
considered.  There  was  sufficient  evidence  of  the  defendant's 
negligence  to  submit  the  case  to  the  consideration  of  the  jury 
as  was  done. 

There  was  no  error  in  the  charge  of  the  judge,  or  refusals 
to  charge  as  requested,  or  in  any  ruling  on  the  trial. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  dissenting,  and  Eabl,  J., 
not  voting. 

Judgment  affirmed . 


]  68  Potts  v.  Hart  efc  al.  [May, 


Statement  uf  case. 


iiu  57Di    Fbank  Poti:8,  as  AdminiBtrator,  etc.,  SospoDdent,  v.  William 
ijg  ^  A.  Hart  et  al.,  Appellants. 

Under  the  proviBions  of  the  act  of  1858  (Chap.  SH,  Laws  of  1858),  authoriz- 
ing executors  and  administrators  to  disaffirm  contracts  made  by  their  testa- 
tor or  intestate,  in  fraud  of  creditors,  where  the  testator  or  intestate  died 
insolvent,  and  making  any  person  who  has  received  any  portion  of  the 
estate  in  fraud  of  creditors  liable  therefor,  an  administrator  may  disaffirm 
a  chattel  mortgage,  executed  by  the  deceased  in  fraud  of  creditors,  and 
may  maintain  an  action  against  the  mortgagee  for  property  taken  by  him 
under  the  mortgage. 

A  chattel  mortgage  is  fraudulent  and  void  as  to  creditors  where  it  was 
given  with  a  tacit  or  express  understanding  and  arrangement  that  the 
mortgagee  may  sell  and  dispose  of  the  mortgaged  property,  and  apply  the 
avails  to  his  own  use. 

Such  an  agreement  may  be  inferred  from  the  fact,  that  the  mortgagor  does, 
with  the  knowledge  and  assent  of  the  mortgagee,  so  sell  and  dispose  of 
the  property  and  apply  the  avails. 

In  such  an  action,  plaintiff  was  allowed  to  prove  a  statement,  made  at  the 
time  the  mortgage  was  executed,  by  an  agent  of  the  mortgagees,  who 
acted  for  them,  to  the  mortgagor,  to  the  effect  that  it  would  not  affect 
the  latter  in  any  way  to  give  it.  Held  no  error  ;  that  it  was  competent 
as  part  of  the  res  gesUB, 

(Argued  April  32, 1886  ;  decided  May  8,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
April  28,  1884,  which  affiimed  a  judgment  in  favor  of  plaint- 
iff, entered  upon  a  decision  of  the  court  on  trial  without  a 

This  action  was  brought  by  plaintiff,  as  administrator  of  the 
estate  of  Philip  Sauerwine,  deceased,  for  the  alleged  conver- 
sion of  goods  belonging  to  the  estate. 

The  material  facts  are  stated  in  the  opinion. 

Arthur  W.  Hickman  for  appellants.  It  is  only  an  agree- 
ment made  at  the  time  the  mortgage  was  made  that  affects  the 
validity  of  the  mortgage.  {Southard  v.  Benner^  72  N.  T. 
424;  EiLsaeU  v.  Winnie^  37  id.  591 ;  Brackett  v.  Harvey^  91 
id.  223.)    An  agreement  mu^  be  proved.     The  mere  expec- 
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tatioQ  of  one  party  is  not  enough.  It  must  be  the  conscious, 
concurrent  assent  of  both.  It  must  be  proved,  and  not  merely 
suspected,  for  it  is  an  attempt  to  establish  fraud  where  inno- 
cence is  to  be  presumed,  and  to  contradict  by  parol  the  actual 
written  agreement  of  the  parties,  and  to  reduce  that  to  a  mere 
cover  and  artifice.  {Brdokett  v.  Hai^vey^  91  N.  Y.  223.)  A 
mortgage  of  all  the  goods  and  stock  in  trade  in  the  store  occu- 
pied by  the  mortgagor  is  valid.  {GoiikUng  v.  SKeUey^  28  N.  T. 
360 ;  Thomas  on  Mort.  469.)  Knowledge  of  the  sales  in  the 
absence  of  proof  that  they  are  made  pureuant  to  an  agreement 
will  not  avoid  the  mortgage.  {Eaat  v.  Warren^  42  N.  Y.  204.) 
This  mortgage  was  valid  on  its  face.  A  mortgage  given  npon 
all  the  property  contained  in  a  certain  store,  without  any  further 
description  of  the  article,  is  a  valid  mortgage.  (Thomas  on 
Mort.  469 ;  Oardner  v.  McEmn^  19  N.  Y.  360 ;  Conkling  v. 
Shelley^  28  id.  366.)  To  render  the  mortgage  fraudulent  it 
must  appear  affirmatively  that  there  were  creditors  existing  at 
the  time  the  mortgage  was  made,  whose  rights  were  affected 
by  the  giving  of  the  mortgage.  {BrackeU  v.  Harvey ^  91  N. 
Y.  227.)  To  render  the  mortgage  void  because  of  the  alleged 
permission  given  the  mortgagee  to  sell  the  property,  and  use 
the  proceeds,  it  must  appear  that  the  mortgage  itself  contained 
an  agreement  that  the  mortgagee  might  sell  the  mortgaged 
property,  and  use  the  proceeds  for  his  own  benefit,  or  that,  at 
the  time  of  the  making  of  the  mortgage,  such  an  agreement 
was  entered  into  between  the  parties.  {C/iatham  Nat,  £k,  v. 
O'Brien,  6  Huu,  231;  Southard  v.  Banner,  T2  K  Y.  424; 
Bennett  v.  Harvey,  91  id.  214.)  The  agreement  must  be  con- 
tained in  the  mortgage,  or  it  must  be  made  at  the  same  time, 
and  it  must  be  an  agreement  the  necessary  construction  of 
which  permits  such  sales  to  be  made.  {Chatham  Nat  Bh  v. 
(yBrien,  6  Hun,  231 ;  BradkeU  v.  Harvey,  91  N.  Y.  214; 
Fro^t  V.  Warren,  42  id.  204.) 

Addbert  Moot  for  respondent.     The  plaintiff  is  expressly 
authorized  by  statute  to  bring  this  suit.     (Session  Laws,  1858, 
SiCKELS  — Vol.  LIV.  22 
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chap.  314 ;  3  R.  S.  [7th  ed.]  2330 ;  Southard  v.  Bermer,  72  N. 
T.  424.)  The  mortgage  being  upon  a  stock  in  trade,  sold  and 
replenished  day  by  day  by  permission  of  the  mortgagees,  and 
the  proceeds  being  appropriated  by  the  mortgagor  for  his  own 
benefit,  the  mortgage  became  and  was  fraudalent  in  law  as 
against  plaintiff,  who  represents  the  creditors  of  the  intestate. 
(1  Phillips  on  Evidence,  Cowen  &  Hill's  notes,  602.)  In 
drawing  an  inference  from  facts  proved,  regard  must  always 
be  had  to  the  facility  that  appears  to  be  offered  for  the  explana- 
tion or  contradiction.  (1  Phillips  on  Ev.,  Cowen  &  Hill's  notes, 
599.)  The  agreement  between  the  parties  that  the  mortgagor 
shoald  continue  his  dealings  with  and  sales  of  the  goods  and 
stock  in  trade  covered  by  the  mortgage,  for  his  own  benefit, 
renders  the  mortgage  void  as  to  plaintiff.  {Southard  v.  JSen-' 
Tier,  72  N.  Y.  424 ;  OrhwoU  v.  Shddon,  4  Seld.  589.)  The 
retention  of  possession  by  the  testator  of  plaintiff  raised  a  pre- 
sumption of  fraud  which  is  conclusive  against  defendants,  since 
they  failed  to  explain  that  possession,  and  the  mortgagor's  sales 
of  the  goods,  for  his  own  benefit,  upon  any  other  theory.  (2 
R.  S.  130,  §  5 ;  137,  §  4 ;  3  R.  S.  [7th  ed.]  2328,  §  5,  p.  2329 ; 
17  Am.  L.  Rev.  350.)  The  acts  and  declarations  of  Dixon 
while  getting  the  mortgage,  which  defendants  now  try  to  set 
up  as  a  defense,  are  competent  as  part  of  the  res  geatm,  {Les- 
lie V.  Knickerbocker  L,  Ins.  Co.,  63  N.  T.  35 ;  Booth  v.  Cleve-- 
land,  74  id.  28 ;  Hoag  v.  Lamont,  60  id.  101 ;  Wild  v.  Mining 
Co.,  59  id.  644.)  The  defendants  cannot  seek  to  use  the  mort- 
gage procured  by  Dixon  as  a  defense  in  this  action,  and  at  the 
same  time  repudiate  his  acts  and  words  in  obtaining  it.  By 
availing  themselves  of  it  they  ratify  his  acts  and  words  in  get- 
^Jmg  it.    {Sturgia  v.  N,  J.  S.  Co.,  62  N.  Y.  625.) 

^  ^     Eabl,  J.     On  the  25th  day  of  January,   1879,  plaintiff's 

r    intestate,  Sauerwine,  being  indebted  to  the  defendants  in  the 

!•'  y      *     sum  of  $3,323.22,  upon  fifteen  promissory  notes  falling  due, 

\^    •    ^*       between  the  date  of  the  mortgage  and  the  25th  day  of  May, 

'/\'     r         thereafter,  executed  to  them  a  mortgage  ^)n  all  the  goods  and 

merchandise  in  his  store  in  the  city  of  Buffalo,  where  he  car- 


h' 
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ricd  on  the  business  of  a  practical  plumber  and  gas-fitter,  the 
property  being  such  articles  as  were  necessary  to  conduct  his 
business.  •  The  mortgage  was  filed  in  the  office  of  the  county 
clerk  of  Erie  county,  on  the  3d  diy  of  February.  The  mort- 
gagor died  on  the  15th  day  of  April,  and  in  May  the  plaintiff 
was  appointed  administrator  of  his  estate.  Thereafter,  on  the 
29th  day  of  May,  default  having  been  made  in  the  payment  of 
all  the  notes  secured  by  the  mortgage,  the  defendants  took 
from  the  possession  of  the  plaintiff  so  much  of  the  goods  and 
merchandise  mortgaged  as  they  could  find  in  the  store  formerly 
occupied  by  the  intestate ;  and  then  the  plaintiff  commenced 
this  action  for  the  conversion  of  the  goods,  which  were  alleged 
and  admitted  to  be  of  the  value  of  $939.37.  The  defendants 
justified  the  taking  under  their  mortgage,  and  the  }^aintiff 
claimed  that  the  mortgage  was  fraudulent  and  void  as  to  cred- 
itors, and  asserted  his  right  to  avoid  it  under  the  act  chapter 
814of  the  Laws  of  1858. 

At  the  time  of  giving  the  mortgage  and  at  the  time  of  his 
death  Sauerwine  was  insolvent  and  unable  to  pay  his  debts, 
and  other  persons  beside  the  defendants  had  claims  against  him, 
wliich  at  the  time  of  his  death  were  and  still  remain  wholly 
unpaid.  Whe  plaintiff  claimed  that  the  mortgage  was  void, 
because  at  the  time  of  the  execution  thereof,  there  was  an 
understanding  that  the  mortgagor  should  continue  his  dealings 
with  and  sales  of  the  mortgaged  property  for  his  own  benefit 
as  before,  notwithstanding  the  mortgage;  and  upon  that 
ground  the  judge  at  Specid  Term  held  that  the  mortgage  was 
void,  and  his  decision  was  affirmed  at  the  General  Term.  The 
claim  on  the  part  of  the  defendant  is  that  there  was  no  suffi- 
cient proof  of  an  arrangement  contemporaneous  with  the  mort- 
gage, that  the  mortgagor  might  continue  to  sell  the  property 
for  his  own  benefit. 

^  While  the  proof  was  not  very  strong  or  conclusive,  we  think 
there  was  sufficient  for  the  consideration  of  the  trial  judge  and 
that  his  decision  is  binding  upon  us.  Sauerwine,  for  some 
years,  had  been  engaged  in  the  same  business,  and  during  all 
the  years  had  dealt  with  the  defendants  who  were  wholesale 
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dealers  in  gas-fitting  and  plumbing  goods.  It  was  clearly  not 
intended  that  he  should  go  out  of  business.  It  cannot  be  in- 
ferred that  the  defendants  expected  that  he  would  discontinue 
sales  of  the  mortgaged  property,  and  no  just  inference  can  be 
drawn  that  they  expected  him  to  apply  the  proceeds  of  the 
sales  upon  their  mortgage.  At  the  time  the  mortgage  was 
given,  one  Dixon,  the  book-keeper  of  the  defendants,  who 
seems  to  have  been  their  agent  in  procuring  the  mortgage, 
stated  to  Sauerwiue  that  it  would  not  affect  him  in  any  way  to 
give  the  mortgage.  Immediately  after  the  mortgage  was  given 
Sauerwine  continued  selliug  the  goods  and  conducting  his  busi- 
ness as  before  with  the  knowledge  of  defendants,  and  before 
his  death  he  had  disposed  of  about  two- thirds  of  the  mortgaged 
propertjr.  ITo  continued  to  buy  goods  of  the  defendants  dur- 
ing the  same  time  to  replenish  the  stock  in  his  store,  and  yet 
not  one  cent  of  the  proceeds  of  the  sales  was  applied  upon  the 
defendants'  mortgage.  It  may  be  inferred  from  the  evidence 
that  the  defendants  received  cash  for  the  goods  they  supplied 
him  after  the  mortgage  was  given ;  but  they  received  nothing 
whatever  upon  their  mortgage,  although  several  of  the  notes 
must  have  fallen  due.  Hence,  from  the  very  nature  of  the 
transaction  and  from  the  facts  stated,  it  seems  to  us  that  the 
inference  was  justifiable  that  tlie  mortgage  was  given  with  a 
tacit  or  express  understanding  and  arrangement  between  the 
parties  that  the  mortgagor  should  be  permitted  to  do  exactly 
what  he  did  do  —  deal  in  the  property  for  his  own  benefit. 
That  such  a  state  of  facts  rendered  the  mortgage  fraudulent 
and  void  as  to  creditors  cannot  be  disputed.  (  Wood  v.  Lowry^ 
17  Wend.  492;  Chatham  BanJc  v.  O'Brien^  6  Hun,  231; 
Griawold  v.  Shddon^  4  N.  Y.  584 ;  Gardner  v.  MoEioeny  19 
id.  123;  JiusaeU  v.  Winne,  37  id.  591  ;  Southard  v.  Ben- 
ner,  72  id.  424;  Brackett  v.  Harvey y  91  id.  214.) 

A  mortgage  thus  given  is  fraudulent  and  void  as  to  creditors 
because  it  must  be  presumed  that  at  least  one  of  the  purposes, 
if  not  the  main  purpose  for  giving  it,  was  to  cover  up  the  mort- 
gagor's property  and  thus  hinder  and  delay  his  other  creditors. 
It  matters  not  whether  the  agreement  that  the  mortgagor  may 
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continue  to  deal  in  the  property  for  his  own  benefit  is  con- 
tained in  the  mortgage  or  exists  in  parol  outside  of  it ;  and 
where  the  agreement  exists  in  parol,  it  matters  not  whether  it 
is  valid  so  that  it  can  be  enforced  .between  the  parties  or  not ; 
for  whether  valid  or  invalid,  it  is  equally  effectual  to  show  the 
fraudulent  purpose  for  which  the  mortgage  was  given,  and  the 
fraudulent  intent  which  characterizes  it.  It  is  always  open  to 
creditors  to  assail,  by  parol  evidence,  a  mortgage  or  a  bill  of 
sale  of  property  as  fraudulent  and  void  as  to  them.  While 
between  the  parties  the  written  contract  may  be  valid,  and  the 
outside  parol  agreement  may  not  be  shown  or  enforced,  yet  it 
may  be  shown  by  creditors  for  the  purpose  of  proving  the 
fraudulent  intent  which  accompanied  and  characterized  the 
giving  of  the  written  instrument.  It  is  usually  difiScult  to 
prove  by  parol,  an  agreement  in  terms  that  the  mortgagor  may 
continue  to  deal  in  the  property  for  his  own  benefit.  Parties 
concocting  a  fraudulent  mortgage  would  not  be  apt  to  put  the 
transaction  in  that  unequivocal  form.  But  all  the  facts  and 
circumstances  surrounding  the  giving  of  the  mortgage,  and 
the  subsequent  dealing  in  the  property  with  the  knowledge 
and  assent  of  the  mortgagee,  may  be  shown,  and  they  may  be 
suflicient  to  justify  the  court  or  jury  in  inferring  the  agree- 
ment ;  and  so  the  parol  agreement  was  inferred  in  all  the  cases 
which  have  come  under  our  observation. 

So,  too,  such  a  mortgage  would  be  fraudulent  and  void  as 
to  creditors,  if  it  was  the  arrangement  between  the  mortgagor 
and  mortgagee  that  the  former  might  continue  to  deal  in  the 
mortgaged  property  for  his  own  benefit  so  long  as  the  latter 
consented  thereto,  thus  leaving  it  in  his  power  to  assent  that 
all  the  property  shonld  thus  be  sold  and  thereby  deprive  the 
mortgage  of  its  character  as  a  security.  The  parties  to  a^ 
mortgage  cannot  thus  play  fast  and  loose  with  the  mortgage 
property  and  thus  hinder  and  delay  creditors. 

It  is  also  objected  that  the  declaration  made  by  the  defend- 
ants' book-keeper  at  the  time  the  mortgage  was  made,  which 
was  objected  to  on  the  part  of  the  defendants,  was  not  compe- 
tent evidence.     We  think  it  was  competent  as  part  of  the  res 
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gestcB.  He  went  to  the  mortgagor's  store,  on  behalf  of  the 
defendants,  and  procared  the  mortgage,  and  there  made  the 
declaration  that  it  would  not  aflFect  the  mortgagor  in  any  way 
to  give  it.  Standing  alone  this  declaration  would  not  be  suf- 
ficient to  show  the  arrangement,  both  because  it  does  not  ap- 
pear that  he  had  any  authority  to  make  such  a  statement,  and 
because,  also,  its  meaning  is  not  absolutely  certain.  But  as 
part  of  the  resgestm  characterizing  the  transaction  and  showing 
particularly  what  Sauerwine  might  have  understood  and  was 
made  to  understand  when  he  gave  the  mortgage,  and  also  in 
the  light  of  what  subsequently  occurred,  we  think  there  was 
no  error  in  receiving  it. 

We  are,  therefore,  of  opinion  that  there  was  competent  evi- 
dence sufficient  to  justify  tlie  finding  complained  of,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


W    1741 
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Maby  Mabsh,  Respondent,  v.  William  R.  McNaib,  Appel- 
lant. 

In  1869,  J.  and  C,  sons  of  plaintiff,  procared  policiep  of  insurance  upon  their 
lives ;  the  policy  apon  G.'s  life  was  made  payable  to  plaintiff.  These 
policies  remained  in  the  possession  of  G.,  who  paid  the  premiums  thereon 
until  May  23, 1872,  holding  them  as  collateral  security  for  an  indebted- 
ness  of  J.  and  C. ;  on  that  day  plaintiff  executed  to  G.  an  assignment 
of  the  policy  in  which  she  was  interested,  absolute  in  form,  for  the  ex- 
pressed consideration  of  $1,  "and  for  other  valuable  considerations."  At 
the  same  time  in  connection  with  her  sons  she  executed  another  instru- 
ment, by  the  terms  of  which  they  jointly  and  severally  assigned  all  their 
rights  and  interests  in  the  policies  to  G.,  in  consideration  of  his  credit- 
ing C.  $353.72,  paying  a  mortgage  of  $110.46  on  property  conveyed  to  him 
by  J.  by  deed,  containing  covenants  that  they  were  free  of  incumbrance 
and  indorsing  $85.82  on  note  given  by  C.  G.  gave  the  credits  and  paid 
the  mortgage  specified,  and  defendant,  his  assignee,  collected  the  policy 
on  the  life  of  J.  Plaintiff  claiming  that  the  assignment  was  in  fact  given 
simply  as  collateral  security  for  an  indebtedness  of  $500,  after  tender  of 
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that  amoQDt  and  demand  of  the  moneys  collected,  brought  this  action  to 
recover  the  same.  Held,  that  in  the  absence  of  any  claim  of  fraud  or 
mutual  mistake  as  to  the  contents  of  the  assignment,  plaintiff  was  con- 
cluded thereby,  and  oral  evidence  was  incompetent  to  show  that  it  was 
executed  as  collateral  security  merely. 
The  rule  that  a  conveyance  of  real  or  personal  property,  absolute  in  its 
terms,  may  be  shown  by  parol  to  have  been  intended  as  a  security  only, 
held  not  to  apply,  as  the  instrument  was  not  an  assignment  simply  but  a 
contract  containing  mutual  agreements,  and  so  within  the  rule  prohibiting 
parol  evidence  to  explain,  vary  or  modify  it. 

(Argued  April  23,  1885  ;  decided  May  5, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  jadicial  department,  entered  upon  an  order 
made  October  31, 1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  against  defendant,  an  assignee  for 
the  benefit  of  creditors  of  Chauncey  W.  Gibson,  to  have  an  in- 
strument executed  by  plaintiff  and  others  which  by  its  terms 
purported  to  assign  absolutely  a  policy  of  insurance  on  the  life 
of  John  R.  Marsh,  made  payable  to  plaintiff,  reformed  so  as  to 
state  that  it  was  given  as  collateral  security  for  an  indebtedness 
of  $500,  and  to  recover  the  moneys  collected  by  defendant  on 
said  policies. 

The  material  facts  are  stated  in  the  opinion. 

-EI  A.  N(Mih  for  appellant.  The  instrument  in  question  was 
more  than  an  assignment.  It  contained  the  terms  and  condi- 
tions upon  which  the  policies  were  sold,  and  cannot  be  contro- 
verted or  varied  by  parol  evidence.  (1  Greenl.  on  Ev.,  §§  275, 
305 ;  McCrea  v.  Purmort^  16  Wend.  461 ;  Kellogg  v.  Bich- 
ardsj  14  id.  117 ;  Ooodyear  v.  Ogden^  4  Hill,  104 ;  Peck  v. 
Arm8tr(yiig^  38  Barb.  215;  Graves  v.  Friend^  5  Sandf.  568 ; 
Coon  V.  Knapp^  8  N.  Y.  402 ;  Kenny  v.  Aiiken^  9  Daly,  50  ; 
Cocks  V.  Barbery  49  N.  Y.  107;  RaUiday  v.  Hearty  30  id. 
474 ;  Wilson  v.  Dean^  74  id.  531 ;  Van  Bokkden  v.  Taylor ^ 
62  id.  105.) 
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J,  B.  Adams  for  respondent.  It  was  entirely  competent 
for  the  plaintiff  to  show  by  parol  that  the  assignment  indorsed 
upon  her  policy,  and  executed  by  her,  though  absolute  in  form, 
was  given  -as  security  only.  (Matthews  v.  Skeehan^  69  N.  Y. 
685  ;  Fowler  v.  BuUerlyy  78  id.  68 ;  Chopin  v,  Dobson^  id.  74.) 

Eabl,  J.  In  1869  the  plaintifiE  and  her  two  sons,  John  R. 
and  Charles  H.  Mai^^h,  resided  at  Avon  in  this  State.    At  the 
same  time  Chauncey  W.  Gibson  resided  at  Lima  in  the  same 
county  where  he  carried  on  the  business  of  a  private  banker 
under  the  name  of  the  Exchange  Bank,  and  he  was  a  local 
agent  of  the  National  Life  Insurance  Company.    In  April  of 
that  year  John  R.  and  Charles  H.,  through  Gibson  as  agent  of 
the  company,  procured  two  policies  of  insurance  on  their  own 
lives  for  $5,000  each.     The  policy  on  the  lifo*  of  John  R.  was 
payable  to  Charles  H.  as  the  assured,  and  that  on  the  life,  of 
Charles  H.  was  payable  to  Mary  Marsh,  the  plaintiff,  as  the 
assured.    These  policies  remained  in  the  possession  of  Gibson 
down  to  the  23d  day  of  May,  1872,  and  during  that  time  he 
advanced  the  money  to  pay  the  premiums  upon  them,  John  R. 
and  Charles  H.  giving  him  their  checks  upon  his  bank  for  the 
amounts  thus  advanced ;  and  during  that  time  it  appeal's  that 
he  held  the  policies  as  collateral  security  for  a  large  indebted- 
ness due  from  them  to  him.     On  the  23d  day  of  May,  1872, 
the  plaintiff  assigned  the  policy  on  the  life  of  Charles  H.,  in 
which  she  was  interested,  to  Gibson  by  an  assignment,  absolute 
in  form,  for  the  expressed  consideration  of  $1,  "and  for  other 
valuable  considerations.''     On  the  same  day,  and  at  the  same 
place,  she,  with  her  two  sons,  also  executed  an  instrument,  of 
which  the  following  is  a  copy :  "  This  is  to  certify  that  in  con- 
sideration of  crediting  C.  H.  Marsh  at  the  Exchange  Bank  of 
Lima  $353.72,  paying  mortgage  (on  property  formerly  deeded 
by  J.  R.  Marsh,  in  Avon,  to  C.  W.  Gibson)  given  by  William  F. 
Russell  to  C.  H.  Marsh,  $110.46,  and  indorsing  $35.82  upon  a 
note  made  by  C.  H.  Marsh  June  8,  1871,  for  $300,  we  jointly 
and  peverally  sell,  assign  and  transfer  all  our  right,  title  and  in- 
terest in  two  policies,  Nos.  4277  and  4287,  upon  the  lives  of 
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Charles  H.  Marsh  and  John  R.  Marsh,  issued  by  the  National 
Life  Insurance  Company  of  the  United  States  of  America  to 
Chauncey  W.  Gibson,  of  Lima,  N.  Y, 
"  Dated  Avon,  N.  T.,  May  23, 1872. 

^*J.R.  MARSH, 
"C.H.  MARSH, 
"MARY  MARSH." 

In  February,  1874,  Gibson,  having  become  insolvent,  made 
a  general  assignment  for  the  benefit  of  his  creditors  to  the  de- 
fendant McNair,  and  assigned  that  policy  to  him  as  a  part  of 
his  assets.  McNair,  subsequently,  by  a  suit  against  the  insur- 
ance company,  recovered  the  amount  insured ;  and  then  in  the 
year  1876,  the  plaintiff  claiming  that  the  assignment  to  Gibson 
was  made  nierely  as  collateral  security  for  an  indebtedness  to 
him  of  $500,  due  to  him  from  her  sons,  tendered  him  that 
amount  and  demanded  the  money  recovered  by  him  on  the 
policy ;  and  upon  his  refusal  to  pay  she  commenced  this  action. 
In  her  complaint  she  demanded,  besides  other  relief,  judgment 
against  him  that  the  instrument  above  set  forth  be  reformed, 
so  as  to  conform  to  the  agreement  and  intention  of  the  parties 
thereto,  by  reciting  and  stating  therein  that  the  same  was  made 
and  executed  as  collateral  security  for  the  payment  to  Gibson 
of  the  sum  of  $500,  and  interest.  The  deferxlant  in  his  answer 
claimed  that  the  assignment  was  absolute  and  not  given  as  col- 
lateral security.  Upon  the  trial,  the  plaintiff  gave  parol  evi- 
dence, tending  to  show  that  the  instrument  was  executed  by 
the  plaintiff,  upon  an  assurance  that  it  was  only  intended  as 
collateral  security  for  $500,  and  that  she  signed  it  for  that  pur- 
pose. At  the  close  of  the  evidence  the  defendant  moved  to 
dismiss  the  complaint  upon  several  grounds,  one  of  which  was 
that  the  plaintiff  was  concluded  by  the  agreement  contained  in 
the  assignment  executed  by  her  and  her  two  sons,  for  the 
reason  that  the  contract  made  by  the  writing  could  not  be 
varied  or  contradicted  by  parol  evidence.  The  court  denied 
the  motion  and  defendant's  counsel  excepted,  whereupon  the 
court  made  findings,  among  which  is  the  following:  "That  the 
SicKELS  — Vol.  LIV.  id 
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said  assignments  were  and  each  of  them  was  executed  and  de- 
livered by  the  plaintiff,  upon  the  representations  and  agree- 
ments of  the  said  Gibson  and  of  his  agents  who  procured  the 
same  to  be  executed,  that  the  same  were  intended  to  be  held 
and  used  as  collateral  security  to  an  indebtedness  of  the  said  J. 
R.  Marsh  and  Charles  H.  Marsh  to  the  said  Gibson  in  the  Bum 
of  $500,  and  for  no  other  purpose."  And  he  ordered  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $6,710.12,  which 
was  the  balance  of  the  money  in  defendant's  hands  received 
upon  the  policy,  including  interest  after  deducting  the  $500, 
and  the  premium  paid  by  Gibson  April  7,  1873. 

There  was  no  allegation  in  the  complaint  that  the  plaintiff 
was  induced  to  execute  the  instrument  by  any  fraud,  or  that  it 
was  executed  by  the  parties  under  any  mutual  mistake  of  facts ; 
and  there  was  no  finding  by  the  trial  judge  that  any  fraud  was 
perpetrated  upon  her,  or  that  the  parties  labored  under  any 
mistake  in  executing  the  instrument.  The  finding  was  simply 
that  the  instrument  was  intended  to  be  held  and  used  as  col- 
lateral security.  It  was  not  reformed  or  annulled  by  the  judg- 
ment, and  the  plaintiff  was  permitted  to  recover  by  simply 
proving  by  parol  that  the  instrument  absolute  in  form  was 
intended  as  collateral  security ;  and  the  sole  question  for  our 
determination  is,  whether  the  parol  evidence  was  competent, 
and  sufficient  to  show  that  the  instrument  was  to  have  force 
and  effect  only  as  collateral  security  and  not  as  an  absolute 
transfer  of  the  policy. 

We  are  of  opinion  that  the  parol  evidence  was  incompetent, 
and  that  upon  the  case  as  it  appears  in  the  record,  the  plaintiff 
was  not  entitled  to  recover.  It  is  well  settled  in  the  law  of 
this  State,  that  an  instrument  assigning  or  conveying  real  or 
personal  property  in  absolute  terms  may  by  parol  evidence  be 
shown  to  have  been  intended  as  security  only.  While  this 
rule  is  an  exception  to  the  general  rule  of  evidence,  forbidding 
the  contradiction  or  explanation  of  written  instruments  by 
parol  evidence,  it  has  long  been  established  in  the  law  of  this 
State.  It  grew  up  in  the  equity  courts  from  the  efforts  of 
equity  judges  to  prevent  forfeitures,  to  relieve  against  frauds, 
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and  to  enforce  the  equitable  maxim,  "  once  a  mortgage  always 
a  mortgage."  It  was  supposed  that  the  evidence  did  not  con- 
tradict the  instrument,  but  simply  showed  the  purpose  for 
which  it  was  given,  and  that  the  instrument,  although  pur- 
posely made  absolute,  was  so  made,  however,  simply  for  the 
purpose  of  giving  security  to  the  party  to  whom  it  was  given, 
which  was  not  really  inconsistent  with  its  form.  Hence,  it  was 
conceived  that  parol  evidence  showing  the  purpose  was  not  an 
invasion  of  the  general  rule  forbidding  such  evidence  to  vary, 
explain  or  contradict  a  written  instrument.  The  rule  having 
been  established  in  chancery,  was  finally,  after  the  Code,  and 
the  union  of  law  and  equity  jurisdiction  in  the  same  court, 
made  applicable  to  cases  both  in  law  and  in  equity.  So,  if  this 
were  simply  an  absolute  assignment  of  the  policy  to  Gibson, 
there  could  be  no  question  under  the  law  of  this  State,  that  the 
plaintiff  could  be  permitted  to  show  by  parol  that  it  was 
intended  as  collateral  security.  But  here  there  was  more  than 
a  simple  assignment.  Both  instruments,  executed  at  the  same 
time,  and  relating  to  the  same  transaction,  must  be  considered 
together,  and  hence  the  eflEect  of  both  is  really  to  be  found  in 
the  instrument  above  set  out. 

By  its  terms  the  precise  consideration  upon  which  the  policy 
was  assigned  is  specified,  and  that  is  stated  to  be  that  Gibson 
was  to  credit  Charles  H.  Marsh  with  the  sum  of  $353.72  at  his 
bank,  which  sum  was  in  fact  an  overdraft  by  Charles  at  the 
bank ;  and  that  credit  was  made.  Gibson  was  also  to  pay  a 
certain  mortgage  upon  real  estate  which  John  R.  Marsh  had 
conveyed  to  him,  and,  as  otherwise  appears,  which  he  had  con- 
veyed with  covenants  that  the  premises  were  free  and  clear 
of  incumbrances ;  and  he  was  to  indorse  $35.82  upon  a  note 
for  $300,  which  he  held  against  Charles  H.,  and  that  indorse- 
ment he  made ;  and  these  sums  together  amounted  to  the  precise 
sum  of  $500.  This  instrument  is  more  than  an  assignment. 
It  contains  what  both  parties  agreed  to  do.  It  shows  that  the 
assignment  was  made  for  the  purposes  mentioned,  and  pre- 
cisely what  Gibson  was  to  do  in  consideration  thereof.  He 
became  bound  to  do  precisely  what  was  specified  for  him  to  do, 
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and  he  could  have  been  sued  by  the  assignors  for  damages  if 
he  had  failed  to  perform.  Hence  the  instrument  is  not  a  mere 
asssignment  or  transfer  of  the  policy.  It  is  a  contract  in  writ- 
ing within  the  rule  which  prohibits  parol  evidence  to  explain, 
vary  or  contradict  such  contracts. 

It  is  believed  that  no  case  can  be  found  where  parol  evidence 
has  been  received  for  the  purpose  of  showing  that  such  an  in- 
strument was  given  merely  as  collateral  security  and  not  for 
the  precise  purpose  mentioned  in  it.  Without  commenting 
upon  the  authorities  the  following  are  ample  to  show  that  the 
evidence  was  not  competent.  (1  Greenl.on  Ev.,§275;  McCrea 
V.  Purmort^  16  Wend.  461 ;  Kellogg  v.  Riclw/rda^  14  id.  117 ; 
Goodyear  v.  Ogden^  4  Hill,  104 ;  Ghraves  v.  Friend^  5  Sandf . 
568 ;  Coon  v.  Knap,  8  N.  T.  402 ;  Cocha  v.  Barker,  49  id. 
107  ;  Hinckley  v.  N.  T.  C.  <&  B.  E.  E.  E,  Co.,  56  id.  429 ; 
VanBokkelen  v.  Taylor^  62  id.  105 ;  SJiaw  v.  The  Eepuhlic 
L.  Ins.  Co,,  69  id.  286 ;  Cra/m  v.  Union  Bamk,  1  Abb.  Ct. 
App.  Dec.  461 ;  Wilson  v.  Deen,  74  N.  Y.  531 ;  Eighmis  v. 
Taylor,  98  id.  288.) 

If  the  plaintiff  could  show  that  this  agreement  by  the  mutual 
mistake  of  parties  did  not  express  their  real  intention,  she  could 
have  it  reformed ;  or  if  she  could  show  that  she  was  induced 
to  execute  it  by  the  fraud  of  Gibson,  she  might  have  it  annulled. 
But  in  the  absence  of  an  allegation  and  of  proof  and  finding 
that  there  was  either  fraud  or  mutual  mistake,  the  instrument 
must  have  force  and  effect  according  to  its  terms,  and  cannot 
be  varied,  explained  or  contradicted  by  parol  evidence 

It  follows  from  these  views  that  the  judgment  of  the  General 
Term  should  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

All  concur,  except  Kugbb,  Oh.  J.,  dissenting. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Tnti! 
KiaoKEBBOOKEB  loE  CoMPAKY,,  Appellant. 

A  corporation  organized  under  the  act  of  1855  (Chap.  801,  Laws  of  1855), 
extending  the  operation  of  the  General  Manufactoring  Act  (Chap.  40, 
Laws  of  1848),  bj  authorizing  the  formation  of  corporations  *'  for  the  pur^ 
pose  of  collecting,  storing  and  preserving  Ice,  of  preparing  it  for  marketi 
of  transporting  it  *  *  *  ,  and  of  vending  the  same,"  and  whose  busi- 
ness is  confined  to  the  purposes  expressed  in  the  act,  is  not  a  manufactur- 
ing corporation,  and  so  is  not  withiu  the  provision  of  the  act  providing  for 
the  taxation  of  certain  corporations  (§  3,  chap.  542,  Laws  of  1880,  as 
amended  bj  chap.  361,  Laws  of  1881),  which  exempts  manufacturing  cor- 
porations from  the  operation  of  the  act,  and  such  corporations  are  taxa- 
ble under  said  act. 

The  provision  of  the  said  act  of  1855  (§  2),  giving  to  the  corporations  organ- 
ized under  it,  the  privileges  conferred  by  the  act  of  1848  was  not  intended 
to  put  them,  in  all  respects,  upon  the  same  footing  as  manufacturing  cor- 
{>orations,  and  does  not  exempt  them  from  taxation.  The  exemption  is 
limited  to  corporations  which  are  in  fact  manufacturing  corporations,  and 
carry  on  manufacture. 

(Argued  April  22, 1885;  decided  May  8, 1885. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1884-,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  32  Hun,  475.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

JUaMhew  Hale  for  appellant.  The  words  "  manufacturing 
corporation  "  are  to  be  interpreted  in  their  usual  and  ordinary 
sense,  and  as  relating  to  all  companies,  under  whatever  law  in- 
corporated and  by  whatever  general  name,  whose  chief  and 
principal  business  is  the  manufacture  and  sale  of  artificial  pro- 
ducts. {Nassau  G.  L,  Co.  v.  CUty  of  Brooklyn^  25  Hun,  567 ; 
89  N.  Y.  409.)  The  defendant  is  a  manufacturing  corpora- 
tion. The  word  "manufacture"  literally  signifies  "  made  by 
hand,"   (Webster ;  Bouvier ;  Hcldsn  v.  OUmayy  58  Barb.  590.) 
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A  chemical  change,  or  change  of  substance,  is  not  necessary  in 
order  to  constitute  a  "manufacture."  (Tone  v.  DoUger^  6 
Eobt.  251 ;  Sohriefer  v.  Wood^  5  Blatch.  215 ;  New  Orleans 
V.  ZeBla/no,  34  La.  Ann.  596 ;  28  Alb.  L.  J.  366 ;  Bailei/  v. 
Schelly  5  Blatchf.  195 ;  Ixvayreiice  v.  Allen,  7  How.  [U.  S.] 
785 ;  Palmm^e  S.  B.  Go.  v.  ChayloTj  L.  R,  4  Q.  B.  209.)  The 
claim  of  the  defendant  is  in  accordance  with  public  policy  and 
the  declared  policy  of  the  legislature.  (Walker's  Science  of 
Wealth,  quoted  in  Cooley  on  Taxation,  396,  note.) 

D.  0*Brieny  attorney-general,  for  respondent.  The  de- 
fendant is  not  a  manufacturing  corporation.  (Webster ;  Nassau 
O.  L.  Go.  V.  Brooklyn^  89  N.  Y.  410 ;  PeopU  v.  N.  Y.  F. 
D.  D.  Go.,  92  id.  487 ;  8chreif&r  v.  Wood,  5  Blatchf.  217.) 
The  term  "  manufacture  "  presupposes,  first,  a  raw  material ; 
second,  an  application  thereto  of  labor,  skill  and  manipulation  ; 
third,  the  production  of  a  new  distinct  object,  due  solely  to 
the  application  of  the  labor  and  skill  of  man  to  the  raw  mate- 
rial. {Byers  v.  FranJdin  Goal  Go.,  106  Mass.  131 ';  Dudley 
V.  Janaaica  P.  Aqueduct,  100  id.  183 ;  Fraeee  v.  Moffit,  20 
Blatchf.  267.)  The  legislature  has  given  construction  to  the 
words  '^manufacturing  corporation  "  opposed  to  defendant's 
theory.  (Chap.  40,  Laws  of  1848  ;  chap.  301,  Laws  of  1865, 
p.  516  ;  People  v.  N.  T.  F.  D.  D.  Go.,  92  N.  T.  487.) 

a 

Danfoeth,  J.  This  action  was  brought  to  recover  State 
taxes  for  the  year  ending  November  1,  1882,  under  the  pro- 
visions of  chapter  542,  Laws  of  1880,  section  3,  as  amended 
(Laws  of  1881,  chap.  361),  and  also  for  the  penalty  prescribed 
(Laws  of  1881,  swpra,  §  2),  for  their  non-payment.  The  an- 
swer, in  substance,  avers  that  the  defendant  '^  is  a  manufactur- 
ing corporation,  carrying  on  manufacture  within  this  State," 
and,  therefore,  exempt  from  such  imposition  by  the  very  terms 
of  the  statute  {supra).  Upon  trial  of  the  issue  before  a  referee, 
it  appeared  that  the  defendant  was  a  corporation  organized  un- 
der the  Manufacturing  Act  of  this  State  (Laws  of  1848,  chap. 
40) ;  and  in  pursuance  of  an  act,  passed  April  12,  1855  (Laws 
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of  1855,  chap.  301),  to  extend  the  operation  of  said  act  of 
1848 ;  that  its  business  was  ^^  collecting  ice  from  the  Hudson 
river  and  Kockland  lake,  storing,  preserving  and  preparing  it 
for  sale,  transporting  it  to  the  city  of  New  York  or  elsewhere 
and  vending  the  same,"  and  the  referee  found  that  the  defend- 
ant was  not  a  manufacturing  corporation  carrying  on  manufac- 
ture. If  this  finding  is  correct,  judgment  properly  followed 
the  prayer  of  the  complaint. 

The  business  of  the  defendant  is  described  in  language  found 
in  its  articles  of  association,  and  for  the  doing  of  which  it  was 
organized.  The  performance,  therefore,  corresponds  with  its 
license,  and  while  the  phrase  by  which  the  incorporation  was 
effected  might  not  be  important,  we  cannot  fail  to  see  that 
neither  it  nor  its  operations  are  in  any  way  concerned  with  the 
manufacture  or  sale  of  an  artificial  product.  Its  dealing  is 
with  "  ice,"  as  an  existing  article,  not  the  manufacture  or  pro- 
duction of  ice  by  combination  of  materials,  or  the  appli- 
cation of  forces,  or  otherwise.  It  collects,  stores  and  pre- 
serves that  which  natural  causes  created  and  which  other 
natural  causes  would  destroy  and  waste.  It  seeks  only  to 
hold  these  last  in  check.  Similar  operations  would  equally 
apply  to  water,  fruit,  sand,  gravel,  coal  and  other  natural  pro- 
ductions. Water  might  be  improved  by  filtration,  fruit  by 
judicious  pruning  of  the  tree  or  vine,  or  protection  by  glass, 
saud  and  gravel  by  screening,  cobble-stones  by  selection,  and 
coal  by  breaking,  and  each,  by  various  processes,  stored  until 
the  season*  of  demand,  when,  having  been  ^' collected,  stored, 
preserved  and  prepared  for  sale,"  the  natural  articles  and  no 
other  would  be  put  upon  the  market. 

No  doubt  ice  may  be  manufactured  and  frigoric  effects  pro- 
duced by  artificial  means.  Corporations  exist  for  that  purpose 
and  come  literally  within  our  manufacturing  laws.  Their 
methods  in  no  respect  resemble  those  of  the  defendant.  Its 
tools  and  implements  are  for  convenience  in  handling  and 
marketing  a  product,  and  not  at  all  for  making  it.  Many  cases 
are  cited  by  the  learned  counsel  for  the  appellant,  but  we  find 
none  so  comprehensive  as  to  include  this  case.    They  all,  so  far 
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as  they  have  any  application,  require  the  production  of  some 
article,  thing,  or  object  by  skill  or  labor  out  of  raw  material, 
or  from  matter  which  has  already  been  subjected  to  artificial 
forces,  or  to  which  something  has  been  added  to  change  its 
natural  condition.  Whether,  therefore,  the  words  of  exemp- 
tion in  the  act  of  1881  (supra)  are  taken  in  their  usual  and 
ordinary  sense,  or  according  to  their  legal  interpretation  (Gas- 
light Co.  V.  Brooklyn^  89  N.  Y.  409),  they  do  not  include  the 
defendant.  The  statute  (Laws  of  1855,  suprd)^  under  which 
the  existence  of  the  defendant  was  made  possible,  seems  to  re- 
quire the  same  conclusion.  By  it  the  Manufacturing  Act  of 
1848  (supra)  was  extended  so  as  to  permit  the  formation  of 
such  a  company.  It  became  a  law  on  the  12th  of  April,  1856, 
and  on  the  19th  day  of  the  same  month  the  defendant  was  or- 
ganized, and  its  object,  as  above  described,  follows  literally  the 
language  of  the  act.  We  have,  therefore,  both  a  practical  and 
a  legislative  interpretation  of  the  earlier  act  —  that  of  1848. 
The  defendant  did  not  rely  upon  it  in  describing  the  purpose 
for  which  the  company  was  to  be  formed,  and  it  cannot  be  as- 
sumed that  the  later  act  would  have  been  passed  if,  in  the 
opinion  of  the  legislature,  it  did  not  provide  for  a  new  subject. 
No  doubt  it  is  the  province  of  the  court  to  declare  what  the 
law  is,  but  where  there  are  two  statutes  relating  to  the  same 
general  purpose,  they  are  both  to  be  considered  and  each  con- 
strued in  the  light  of  the  other.  Here  the  act  of  1855  may 
be  regarded  as  a  legislative  declaration  that  the  object  to  which 
it  was  directed  was  not  included  in  the  act  of  1848.  It  is, 
however,  provided,  that  a  corporation  organized  under  the  act 
of  1855  (supra^  %  2),  shall  be  entitled  to  the  privileges  con- 
ferred by  the  act  of  1848  (supra)^  and  hence  the  learned  coun- 
sel for  the  appellant  argues  that  a  legislative  intent  may  be  im- 
plied to  put  it  on  the  same  footing  in  all  respects  as  a  manu- 
facturing corporation.  This  does  not  follow.  Equality  under 
that  act  is  provided  for,  but  nothing  more.  Exemption  from 
taxation  is  not  given  by  it.  That  subject  is  regulated  by  the 
statute  under  which  this  action  was  brought  (Laws  of  1881, 
wpra),  and  it  is  limited  to  corporations  which  are  in  fact  manu- 
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factaring  corporations  and  do    carry  on  mannfacture.     "We 
think  the  defendant  is  of  a  different  character. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Theodore  Brinokebhoff  et  al.,  Appellants,  v.  Hjsnrt  Bobtwiok 

et  al.,  Kespondents. 

The  pToviBion  of  the  Code  of  Ciyil  Procedare  (§  894),  limiting  to  three  years 
the  time  for  bringing  an  action  against  a  director  or  stockholder  of  a 
moneyed  corporation  "  to  recover  a  penalty  or  forfeiture  imposed,  or  to 
enforce  a  liability  created  by  law,"  does  not  apply  to  an  equitable  action 
against  the  director  of  such  a  corporation  to  require  an  accounting  and 
to  recover  damages  for  their  neglect  Knd  inattention  to  the  duties  of  their 
trusts  whereby  they  suffered  corporate  funds  to  be  lost  and  wasted.  Such 
an  action  is  simply  the  enforcement  of  a  common-law  liability,  while 
the  words  of  the  provision,  '*  a  liability  created  by  law/'  have  reference 
only  to  a  liability  created  by  statute.  The  limitation  applicable  to  such 
an  action  is  ten  years.    (Code  Civ.  Pro.,  §  888.) 

Where  a  national  bank  had  become  insolvent  and  ouq  of  its  directors 
had  been  appointed  receiver,  an  action  was  brought  against  him  and 
the  other  directors  for  neglect  of  their  duties,  by  one  of  the  stockhold- 
ers on  behalf  of  himself  and  the  other  stockholders  —  Heldy  that  as  to 
other  stockholders  who  became  parties  to  the  action  upon  their  petition, 
the  statut)9  of  limitations  began  to  run  from  the  time  of  the  colnmence- 
ment  of  the  action,  not  from  the  time  of  filing  their  petitions ;  that  for 
the  purposes  of  the  statute  of  limitations  the  action  must  be  treated  as  if 
all  the  stockholders  were  originally  plaintiffs. 

It  Mems  that  the  original  plaintiff  could,  at  any  time  before  other  stock- 
holders were  made  parties,  and  before  judgment,  have  settled  his  indi- 
vidual  claim  and  executed  a  release  thereof  and  discontinued  the  action, 
but  upon  prosecution  to  judgment  it  is  for  the  benefit  of  all  the  stock- 
holders  and  he  ceases  to  have  control  over  it. 

It  9eems,  also,  that  as  to  stockholders  who  do  not  come  in,  the  suit  having 
been  commenced  for  their  benefit,  the  rights  are  not  barred  by  any  lapse 
of  time  after  the  commencement. 

Cunningham  v.  PeiU  (6  Paige,  655),  distinguished. 

Brinckerhoff  v.  Bostwiek  (84  Hun,  852),  reversed. 
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Apfeax  from  judgment  of  the  General  Term  of  the  Supreme 
Court, in  the  second  judicial  department,  entered  upon  an  order 
made  December  1,  1884,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  an  order  dismissing  the  complaint 
on  trial  and  affirming. an  order  deuying a  motion  for  a  new  trial. 
(Reported  below,  34  Hun,  352.) 

The  National  Bank  of  Fishkill  was  organized  in  April, 
1865,  with  a  capital  of  $200,000,  and  continued  to  do  busi- 
ness thereafter  until  January,  1877,  when  it  became  insol- 
vent, and  the  defendant  Henry  Bostwick  was  appointed  its 
receiver.  From  the  time  of  its  organization  until  that  time 
Bostwick  and  the  other  defendants  were  its  directors.  At  the 
time  of  the  appoinment  of  the  receiver  the  entire  capital  of 
the  bank  had  been  lost,  and  there  was  a  large  deficiency  of 
assets  to  pay  its  creditors,  and  the  stockholders  were  rendered 
liable  for  a  large  sum  of  money  to  make  up  such  deficiency. 
In  January,  1880,  the  plaintiff,  Theodore  Brinckerhoff,  a  stock- 
holder, suing  in  his  own  behalf,  and  for  the  benefit  of  all  the 
other  stockholders  of  the  bank,  commenced  this  action  against 
the  defendants,  alleging  in  his  complaint  that  they  during  all 
the  time  mentioned  had  been  directors  of  the  bauk,  and  that 
by  their  misconduct,  carelessness  and  negligence,  and  their  in- 
attention to  its  affairs,  the  property  and  effects  of  the  bank  had 
been  stolen,  wasted  and  squandered  so  that  the  bank  was  ren- 
dered utterly  insolvent,  and  its  stockholders  were  thiis  greatly 
damaged ;  and  relief  was  demanded  that  the  damages  which 
the  bank  and  its  stockholders  had  sustained,  by  reason  of  the 
matters  stated,  be  ascertained  and  determined,  and  that  the  de- 
fendants who  were  directors  of  the  bank  be  adjudged  to  pay 
such  damages,  and  that  the  defendant  Bostwick,  as  receiver  of 
such  bank,  recover,  collect  and  receive  such  damages  for  the 
benefit  of  the  creditors  and  stockholders  of  the  bank.  The 
defendants  demurred  to  the  complaint  upon  various  grounds, 
but  the  demurrer  was  finally  overruled  in  this  court.  (88  N.  Y. 
52.)  Thereafter,  upon  their  petition  to  the  court,  other  stock- 
holders were  allowed  to  come  in  and  be  made  plaintiffs  in  the 
action,  and  the  defendants  withdrew  their  demurrer  and  an- 
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swered  the  complaint,  denying  all  the  allegations  of  miscon- 
duct contained  therein,  and  setting  up  the  three  years'  and  the 
six  years'  limitation  in  bar  of  the  action. 

The  action  was  brought  to  trial  at  a  Circuit  Court,  and  after 
some  evidence  had  been  given  to  sustain  the  allegations  of  the 
complaint,  the  defendants  objected  to  certain  evidence  offered, 
on  the  ground  that ''  the  plaintiffs  in  this  action  cannot  main- 
tain the  action  for  any  transactions  or  thing  whereby  loss  re- 
sulted to  the  plaintiffs,  which  happened  more  than  three  years 
before  the  commencement  of  the  action,"  and  the  court  de- 
cided that  the  action  was  subject  to  the  limitation  of  three 
years,  to  which  decision  the  plaintiffs  excepted.  Plaintiff 
counsel  then  offered  evidence  tending  to  establish  a  cause  of 
action  as  alleged  in  the  complaint  against  the  defendants  for 
losses  arising  from  transactions  between  the  years  1871  and 
December  21,  1876,  and  defendants'  counsel  objected  to  the 
competency  of  such  evidence  on  the  same  grounds  as  before, 
which  objection  was  sustained  by  the  court,  and  the  plaintiffs 
duly  excepted.  Plaintiffs'  counsel  thereupon  stated  that  they 
could  offer  no  evidence  of  a  transaction  by  defendants  tending 
to  establish  the  cause  of  action  alleged  in  the  complaint,  which 
had  not  happened  at  some  time  between  the  year  1871  and 
December  31,  1876.  The  court  thereupon  ruled  that  none  of 
such  evidence  was  admissible  under  the  statute  of  limitations, 
to  which  ruling  plaintiffs  duly  excepted,*  and  thea  rested  their 
case ;  and  upon  motion  of  defendants'  counsel.the  court  dismissed 
the  complaint  on  the  ground  that  the  three  years'  limitation 
applied,  and  plaintiffs  excepted.  From  the  judgment  entered 
at  the  Circuit  the  plaintiffs  appealed  to  the  General  Term,  and 
from  judgment  of  affirmance  there  to  this  court. 

K  A.  Brewster  for  Theodore  Brinckerhoff,  appellant. 
Every  statute  must  be  construed  to  act  prospectively  and  not 
retroactively,  unless  its  terms  express  a  different  intent.  {Jf. 
Y.  i&  0.  JR.  Co.  V.  Van  Horn,  57  N.  Y.  473 ;  OoiUotd  v. 
Mayor^  etc.y  87  id.  441.)  The  words  of  section  414  of  the 
Code,  ^^  the  provisions  of  this  chapter  apply  and  constitute  the 
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only  rules  of  limitation,"  though  absolute  in  themselves,  are 
qualified  and  restricted  by  sections  393  and  394,  which  provide 
that  chapter  4  shall  not  apply  to  certain  specified  actions. 
{Smith  V.  People,  47  N.  T.  330 ;  84  id.  565.)  The  statute 
of  limitations  did  not  begin  to  run  in  favor  of  the  defendants 
until  they  handed  over  the  bank  to  the  receiver  (January  31, 
1877),  and  ceased  to  act  as  directors.  (2  Perry  on  Trusts, 
§  863 ;  Costar  v.  Murray,  5  Johns.. Oh.  525 ;  Purdy  v.  Sistare, 
2  Hun,  126 ;  Heitz  v.  Beitz,  80  N.  T.  538;  Mabie  v.  Berdey, 
95  id.  206  ;  Matter  of  NeUly,  id.  382 ;  RoUmon  v.  Stnith,  3 
Paige,  222 ;  Greaves  v.  Gouge,  69  N.  T.  154 ;  Briiickerhoff  v. 
Bostwick,  88  id.  52.)  The  commencement  of  the  action  by 
BrinckerhoflE  on  behalf  of  all  the  stockholders  arrested  the 
running  of  the  statute  against  all  the  stockholders.  (Brincker- 
ho^  V.  Boatwick,  88  N.  Y.  52 ;  Bdbinsoth  v.  Smithy  3  Paige, 
222.) 

0,  D.  M,  Baker  and  John  F.  Sohlosaer  for  W.  E.  Brincker- 
hoff  et  al.y  appellants.  The  relation  between  defendants  and 
the  stockholders  was  that  of  trustee  and  cestui  que  trust 
{Kane  v.  Bloodgood,  7  Johns.  Ch.  129 ;  Robinson  v.  Smith,  3 
Paige,  222 ;  Butts  v.  Wood,  37  N.  T.  317.)  So  long  as  the 
trust  continued,  no  cause  of  action  against  the  defendants 
accrued.  (Perry  on  Trusts,  §  863 ;  Story's  Eq.  Jur.,  §§  1520- 
21 ;  Angel  on  Lim.,  §§  166,  468 ;  Kane  v.  Bloodgood,  7  Johns. 
Oh.  90 ;  Edwards  v.  Warden,  L.  R.,  1  App.  Cas.  281 ;  Bacon 
V.  Rives,  106  U.  S.  99 ;  Reitz  v.  Reitz,  80  N.  Y.  538.)  The 
stockliolders  had  no  right  of  action  against  the  defendants,  be- 
fore the  refusal  by  the  receiver  to  bring  suit  against  them. 
{Greaves  v.  Gouge,  69  N.  Y.  155  ;  Taylor  v.  Bowk^r,  111  TJ. 
S.  110.).  It  was  not  intended  to  enlarge  the  scope  of  the 
act  of  1849,  to  apply  to  any  liability  not  created  by 
some  act  applicable  to  moneyed  corporations.  {Dominick  v. 
Michael,  4  Sandf,  374 ;  Orowell  v.  Crane,  7  Barb.  191 ; 
Douglass  V.  Douglass,  5  Hun,  140.)  The  expression  "  created 
by  law"  relates  to  a  liability  —  created  —  caused  to  exist  —  by 
some  statutory  enactment,  and  limits,  qualifies  and  defines  the 
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kind  of  liability  intended.  {In  re  If.  Y.  dh  £.  B.,  72  N.  Y. 
527;  Code,  §§  1775,  1784,  1785,  1797,  1798,  1812;  Brennen 
V.  Mayor,  1  Hun,  315 ;  Oreen  v.  dark,  13  Barb.  57 ;  OaTdey 
V.  AspinwaU^  13  N.  Y.  500 ;  Fumiaa  v.  Ferguson,  34  id. 
485 ;  Joalyn  v.  Gowee,  56  id.  626 ;  U.  8.  Statutes,  §§  5151, 
5239 ;  Frazier  v.  Tompkms,  30  Hun,  168  ;  GoiUotel  v.  Mayor ^ 
87  N.  T.  441.)  The  ruling  that  the  eight  stockholders  named 
on  the  records  as  additional  plaintiffs,  January  27,  1883,  were 
barred,  though  the  liability  be  under  the  six  years'  statute,  is 
erroneous.  (Code,  §  448 ;  Dennis  v.  Kennedy,  19  Barb.  527 ; 
Story's  Eq.  PI.  99  to  116, 125-135 ;  Brooks  v.  Peck,  88  Barb. 
519  ;  Kerr  v.  PlodgeU,  48  N.  Y.  62  ;  KitOe  v.  Crary,  1  Paige, 
417 ;  Orames  v.  Oouge,  69  N.  Y.  154.)  The  corporation  should 
have  prosecuted*  Because  of  its  omission  to  do  so,  this  action 
stands  as  a  substitute,  and  has  the  same  force  and  effect  as  one 
by  the  corporation.  {HaUett  v.  HaUett,  2  Paige,  19  ;  1  Barb. 
Ch.  Pr.  519 ;  Code,  §  786.)  The  only  statute  applicable  to 
the  cause  of  action  is  section  97,  old  Code,  enacted  into  the 
present  Code  as  section  388,  allowing  ten  years  after  the  cause 
of  action  accrues.  {Bundle  v.  Allison,  34  N.  Y.  180 ;  Salis- 
hury  V.  Mares,  7  Lans.  859  ;  Scott  v.  Stebbins,  91  N.  Y.  605.) 

Samuel  Hamd  for  respondents.  The  eight  additional  plain- 
tiffs whose  actions  were  commenced  on  the  5th  of  February, 
1883,  by  virtue  of  the  order  of  the  27th  of  January,  1883, 
are  beyond  the  six  years'  statute  of  limitations,  if  that  was 
applicable,  and  if  beyond  the  six  years  they  are  certainly 
beyond  the  three  years  statute.  {Cunningham  v.  PeU,  6 
Paige,  655  ;  Breen  v.  Baker,  4  Denio,  56 ;  Quimhtj  v.  Glaflin, 
27  Hun,  611 ;  Freman  v.  Ins.  Co.,  11  id.  286  ;  Innis  v.  La>n- 
sing,  7  Paige,  583 ;  Derby  v.  Yale,  13  Hun,  273  ;  Newman  v. 
Marvin,  12  id.  236 ;  Sha/w  v.  Cook,  78  N.  Y.  194.)  Direct- 
ors are  not  liable  directly  at  common  law  to  stockholders  for 
loss  of  value  of  stock  by  negligence.  {Gardner  v.  Pollard, 
10  Bosw.  674 ;  Smith  v.  Bathbum,  66  Barb.  482.)  A  stat- 
ute may  be  retroactive  if  its  express  letter  manifests  such  iu' 
tent.    (1  Kent's  Com.  499;  2  Peters,  413;  10  How.  434;  1 
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Kern.  283;  67  N.  Y.  477;  11  id.  281.)  The  remedy  is 
within  the  power  of  the  legislatare,  and  they  can  shorten  the 
time  previously  allowed  for  commencing  an  action  to  enforce 
it.  (JDvhois  7.  Kingston^  20  Hun,  500 ;  Lennon  v.  Mayor^ 
etc.,  55  N.  Y.  361 ;  Haupimom  v.  CaUm,  20  id.  247.)  The 
negligence  of  the  defendants  being  the  procuring  cause  of  the 
damage  to  the  plaintiflEs,  the  time  when  it  was  collected  or  paid 
thereafter  is  of  no  consequence.  {ArgaJXs  v.  Bryant,  1  Sandf. 
S.  0.  98 ;  BcMey  v.  FavZkner,  3  B.  &  Aid.  288 ;  Brown  v. 
Howard,  2  Brod.  &  Bing.  733;  Troup  v.  Smith's  Ex? rs,  20 
Johns.  33 ;  Wilcox  v.  PVwmher,  4  Pet.  182 ;  Short  v.  McCarthy, 
3  B.  &  Aid.  626.) 

Eabl,  J.  If  the  cause  of  action  alleged  in  the  complaint 
was  barred  by  lapse  of  time  as  to  the  original  plaintiff,  Theo- 
dore Brinckeroff,  then  the  plaintiffs  were  properly  nonsuited. 
The  important  questions  to  be  determined  are, 'whether  the 
action  was  barred  by  any  of  the  limitations  specified  in  the 
Code,  and  if  so,  by  which  one  of  them.  We  are  of  opinion 
that  it  was  not  barred  by  section  394*,  which  controlled  the  de- 
cision of  the  trial  judge,  and  which  provides  that  "  this  chapter 
does  not  affect  an  action  against  a  director  or  stockholder  of  a 
moneyed  corporation  or  banking  association  to  recover  a 
penalty  or  a  forfeiture  imposed,  or  to  enforce  a  liability  created 
by  law;  but  such  an  action  must  be  brought  within  three 
years  after  the  cause  of  action  has  accrued.''  The  claim  on  the 
part  of  the  defendants  is  that  the  words,  "  a  liability  created 
by  law'*  in  this  section  mean  simply  a  legal  liability.  On  the 
other  hand,  it  is  claimed  on  the  part  of  the  plaintiffs  that  those 
words  mean  a  liability  created  by  some  statute,  and  we  are  of 
that  opinion.  The  phrase  is  not  such  as  would  have  been  used 
and  certainly  is  not  such  as  is  commonly  if  ever  used  in  statutes 
to  describe  a  liability  existing  at  common  law,  independently 
of  any  statutory  provision.  Such  expressions  as  *'  required  by 
law,"  "regulated  by  law,"  "  allowed  by  law,"  "made  by  law," 
"limited  by  law,"  "as  prescribed  by  law,"  "a  law  of  the 
State,"  are  of  frequent  occurrence  in  the  Codes  and  other  leg- 
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islative  enactments ;  and  they  are  always  used  as  referring  to 
statutory  provisions  only.  The  phrase  "  created  by  or  under 
the  laws  of  the  State,"  occurs  several  times  in  the  Code  and  is 
always  used  in  the  sense  of  a  thing  brought  into  existence  by 
or  under  statute  law.  (Code,  §§  1775, 1784, 1785,  1797,  1798, 
1812.)  The  liability  referred  to  is  one  created  by  the  same 
law  which  imposes  penalties  and  forfeitures,  and  they  are 
always  imposed  by  statute  law.  The  section  would  have 
taken  a  different  form  if  the  legislature  had  meant  by  the 
phrase  "  liability  created  by  law,"  all "  legal  liabilities,"  because 
then  their  sense  would  have  been  precisely  expressed  if  the 
words  "  to  recover  a  penalty  or  forfeiture  imposed  or  to  enforce 
a  liability  created  by  law  "  had  been  entirely  omitted  from  the 
section,  and  then  all  actions  against  directors  and  stockholders 
of  moneyed  corporations  must  have  been  commenced  within 
the  three  years. 

The  construction  we  give  to  this  section  is  made  quite  ob- 
vious if  we  trace  the  history  of  the  law  embodied  therein.  It 
was  copied  from  section  109  of  the  Code  of  Procedure  as 
amended  in  1849,  which  was  similar  except  as  to  the  time  of 
limitation.  Section  109  was  section  89  of  the  Code  of  1848 
and  then  read  as  follows :  ^^  This  title  shall  not  affect  actions 
against  directors  or  stockholders  of  a  moneyed  corporation  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  second  title  of  the  chapter  of  the  Revised 
Statutes,  entitled  *  of  moneyed  corporations,'  but  such  actions 
must  be  brought  within  six  years  after  the  discovery  by  the 
aggrieved  party  of  the  facts  upon  which  the  penalty  or  for- 
feiture attached,  or  the  liability  was  created ; "  and  that  section 
was  copied  from  section  44,  chapter  4,  part  3  of  the  Revised 
Statutes.  The  second  title  of  the  chapter  of  the  Revised 
Statutes,  entitled  "  of  moneyed  corporations,"  was  one  imposing 
liabilities  upon  directors  and  stockholders  of  moneyed  corpora- 
tions for  a  variety  of  matters  and  acts  particularly  specified ; 
and  that  title  was  largely  copied  from  the  act  chapter  326  of 
the  Laws  of  1825,  whefe  similar  liabilities  were  imposed  upon 
directors  with  a  provision  that  no  statute  of  limitations  should 
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bar  any  suit  in  law  or  equity  against  them  for  any  sum  of 
money  for  which  they  were  made  liable  by  that  act.  The  title 
and  chapter  of  the  Revised  Statutes  referred  to  were  in  force 
in  1849,  and  also  in  1877  when  section  394  of  the  Code  took 
its  present  shape ;  and  the  same  liabilities  against  directors  and 
stockholders  are  imposed  by  the  provisions  of  the  act  chapter 
409  of  the  Laws  of  1882,  entitled  "An  act  to  revise  the 
statutes  of  this  State  relating  to  banks,  banking  and  trust  com- 
panies." It  is  clear,  therefore,  that  the  words  "  liabilities 
created  by  law  "  could  have  and  can  now  have  full  scope  by 
confining  the  liabilities  to  such  as  are  imposed  by  statute  law 
only.  It  cannot  be  supposed  that  it  was  intended  by  the  legis- 
lature to  change  the  policy  which  had  characterized  the  legisla- 
tion of  this  State  for  many  years,  when  in  1849,  for  the  first 
time,  the  reference  to  the  liabilities  created  by  the  Revised 
Statutes  was  left  out  of  the  section  of  the  Code  and  the  phrase 
"  a  liability  created  by  law  "  substituted.  Statutory  liabilities 
were  still  intended  and  the  new  phrase  comprehended  not  only 
liabilities  created  by  the  title  and  chapter  of  the  Revised 
Statutes  referred  to,  but  also  those  created  by  other  statutes 
and  the  Constitution  of  1846  (art.  8,  §  7).  The  same  legisla- 
ture which  amended  the  Code  in  1849,  by  leaving  out  the  ref- 
erence to  the  Revised  Statutes,  passed  the  act  chapter  226  of 
the  Laws  of  that  year,  to  impose  liabilities  upon  stockholders 
of  moneyed  corporations,  and  thus  to  give  effect  to  the  con- 
stitutional provision  referred  to,  and  the  section  of  the  Code 
was  probably  amended  to  bring  within  its  scope  the  new  lia- 
bilities thus*  created.  It  cannot  be  perceived  that  there  would 
be  any  reason  or  policy  for  establishing  a  different  limitation 
of  time  for  the  commencement  of  actions  to  enforce  the  com- 
mon-law liabilities  of  directors  from  that  established  for  actions 
to  enforce  the  same  kind  of  liabilities  against  other  persons, 
wliile  it  might  be  very  proper  that  actions  to  enforce  the 
special  liabilities  of  directors  and  stockholders  for  penalties  and 
forfeitures  and  statutory  obligations  should  be  limited  to  three 
years. 

For  all  these  reasons  we  feel  quite  sure  that  the  legislature 
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intended  by  the  phrase  '^  a  liability  created  by  law,''  in  section 
109  of  the  Code  of  Procedure,  and  in  section  394  of  the  present 
Code,  a  liability  created  by  statute  law.  It  is  not  claimed  that 
the  liability  which  the  plaintiffs  seek  to  enforce  in  this  action 
against  the  directors  is  one  created  by  any  statute ;  but  as  we 
held  when  the  case  was  here  before,  it  is  a  common -law 
liability  springing  out  of  their  relations  to  the  bank,  and  the 
manner  in  which  they  discharged  or  omitted  to  discharge  their 
obligations  and  duties  as  directors  thereof. 

What  limitation  of  time  then  was  applicable  to  this  action  ? 
We  think  the  limitation  is  regulated  by  chapter  4  of  the  Code 
of  Civil  Procedure.  Section  414  provides  that  the  provisions 
of  that  chapter  shall  apply  and  constitute  the  only  rale  of 
limitation  applicable  to  a  civil  action  or  special  proceeding, 
except  as  mentioned  in  that  section,  and  this  action  does  not 
come  within  any  of  the  exceptions.  It  does  not  come  within 
subdivision  3  of  that  section,  because  it  was  not  com- 
menced within  two  years  after  the  Code  took  effect. 

We  think  the  limitation  applicable  to  this  action  is  ten 
years,  that  which  is  prescribed  by  section  388  of  the  Code. 
This  is  unquestionably  an  equitable  action,  and  the  plaintiffs 
stand  in  the  place  of  the  receiver,  and  if  he  had  prosecuted  the 
action  he  would  have  stood  in  the  place  of  the  bank  and  had 
the  same  rights  which  it  would  have  had  if  plaintiff.  So  this 
action,  for  the  purpose  of  determining  the  limitation  of  time 
applicable  to  it,  must  be  governed  by  the  same  law  which 
would  have  been  applicable  if  the  action  had  beeh  brought  by 
the  bank.  The  action  is  against  the  directors  as  trustees  to 
call  them  to  account  for  the  manner  in  which  they  discharged 
their  trust,  and  is  one  of  which  courts  of  equity  always  have 
jurisdiction.  (Angell  &  Ames  on  Corporations,  §§  313,  314 ; 
Bobmson  v.  Smithy  3  Paige,  222 ;  Heath  v.  £rie  H.  Co.^ 
8  Blatchf.  C.  0.  347 ;  Brmokerhoff  v.  Boatwicky  88  N.  Y. 
52.)  In  the  latter  case  Rapallo,  J.,  said:  "The  liability 
of  the  directors  of  corporations  for  violations  of  their  duty  or 
breaches  of  the  trust  committed  to  them,  and  the  jurisdiction 
SiCKBifi  —  Vol.  LIV.  26 
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of  courts  of  eqaity  to  afford  redress  to  the  corporation^  and  in 
proper  cases  to  its  shareholders,  for  such  wrongs  exist  inde- 
pendently of  any  statute."  There  is  no  doubt,  therefore,  that 
as  to  the  original  plaintiff  in  this  action,  the  proof  of  violations 
of  duty  and  breaches  of  trust  by  the  defendants  could  range 
through  ten  years  prior  to  the  commencement  of  the  action. 

But  the  other  plaintiffs  became  parties  to  the  action  upon 
their  petition  January  27,  1883,  more  than  six  years  after  the 
bank  became  insolvent  and  its  directors  had  ceased  to  have  any 
control  over  its  affairs ;  and  hence  the  claim  is  made  that  the 
action  must  be  treated  as  commenced  as  to  them  at  that  date, 
and  that,  therefore,  a  different  limitation  of  time  is  applicable 
to  them  from  that  which  is  applicable  to  the  original  plaintiff. 
We  are  of  the  opinion  that  this  claim  is  not  well  founded.  The 
action  was  commenced  by  Theodore  Brinckerhoff,  suing  on  his 
own  behalf  and  for  the  benefit  of  the  other  stockholders  of  the 
bank ;  and,  therefore,  for  the  purpose  of  the  statute  of  limita- 
tions, the  action  must  be  treated  as  if  all  the  stockholders  were 
plaintiffs.  The  action  is  really  the  action  of  all  the  stock- 
holders, as  it  was  necessarily  commenced  in  their  behalf  and 
for  their  benefit.  It  could  not  have  been  commenced  by  one 
stockholder  for  himself  alone.  It  is  true,  that  at  any  time 
before  judgment,  the  original  plaintiff,  before  the  others  were 
made  parties,  could  have  discontinued  the  suit  or  could  have 
settled  his  individual  damages  with  the  defendants,  and  have 
executed  a  release  which  would  have  been  effectual  as  to  him. 
But  if  he  had  pi*osecuted  the  action  to  judgment,  then  the 
judgment  would  have  been  for  the  benefit  of  all  the  stock- 
holders, and  he  would  then  have  ceased  to  have  control  over 
it,  because  the  rights  of  the  other  stockholders  would  at  once 
have  attached  thereto.  The  bringing  of  the  action  by  the 
original  plaintiff  did  not  prevent  the  other  stockholders  from 
bringing  similar  actions.  But  the  moment  a  judgment  should 
be  recovered  in  one  action  for  the  benefit  of  all  the  stockholders, 
the  proceedings  in  all  the  others  would  be  stayed.  {Inne8  v.  Lan- 
sing^ 7  Paige,  583.)  In  this  case,  therefore,  it  was  not  necessapy 
that  the  other  plaintiffs  should  have  been  joined  as  nominal 
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plaintifb.  The  suit  could  have  gone  to  jndgment  without  their 
presenoe  as  nominal  plaintiffs,  and  the  judgment  would  have 
been  just  as  effectual  and  just  as  beneficial  for  them  as  if  thej 
had  been  actually  named  as  parties  plaintiffs.  The  suit  having 
been  commenced  for  their  benefit  in  which  full  and  adequate 
relief  could  have  been  given  to  them,  their  rights  would  not 
have  been  barred  by  any  lapse  of  time  if  they  had  not  come  in  as 
plaintiffs.  There  was  no  purpose  in  their  becoming  nominal 
plaintiffs  except  that  they  might  have  some  control  of  the  action 
and  thus  be  present  to  protect  and  secure  their  rights,  and  to 
prevent  a. discontinuance  of  the  action  by  the  original  plaintiff. 
In  Ckmninghaim  v.  Pell  (5  Paige,  613 ;  S.  C,  6  id.  655)  a  chan- 
cery suit  was  commenced  by  a  creditor  against  the  directors  of 
a  moneyed  corporation  to  enforce  their  liability  for  a  fraudulent 
breach  of  trust,  and  some  considerable  time  after  the  commence- 
ment of  the  action  the  plaintiff  amended  his  bill  by  inserting 
an  allegation  that  it  was  filed  also  in  behalf  of  all  others  standing 
in  the  same  situation ;  and  it  was  held  that  a  third  person 
against  whose  right  of  action  at  the  time  of  such  amendment 
the  statute  of  limitations  had  run,  so  that  he  could  not  have 
filed  the  bill  himself,  could  not  come  in  and  claim  relief  against 
the  defendants  upon  the  decree  made  upon  such  amended  bill. 
But  it  is  clearly  inferable  from  that  case  that  if  the  suit  had 
originally  been  commenced  by  the  plaintiff  on  behalf  of  him. 
self  and  all  others  standing  in  the  same  situation,  the  action 
would  not  have  been  barred  as  to  any  of  the  persons  for  whose 
benefit  it  was  prosecuted  by  any  limitation  of  time. 

We,  therefore,  conclude  that  all  these  plaintiffs  stand  upon 
the  same  footing  as  to  the  limitation  of  time,  and  that  the 
jndgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur. 

Judgment  reversed. 
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Jaoob  Lojeullabd,  Bespondenty  v.  William  P.  Clyde  et  al., 

Appellants. 

Where,  in  an  equity  action,  qaestiona  of  fraud  are  Babmitted  to  and  passed 
upon  bj  a  jury,  which  have  no  relevancy  to  the  issues  presented  by  the 
pleadings,  and  are  not  involved  in  the  judgment,  they  are  notcondusive 
upon  the  parties  in  a  subsequent  action. 

Where,  therefore,  in  an  action  brought  by  the  people  to  dissolve  a  corpora- 
tion because  of  mismanagement  of  its  afbirs,  the  regular  organization  of 
the  company  was  admitted  and  the  only  issue  was  as  to  the  alleged  mis- 
management, certain  issues  were  framed  and  submitted  to  and  passed 
upon  by  a  jury  as  to  the  good  faith  and  intent  of  the  stockholders  in 
organizing  the  company.  Held,  that  the  findings  of  the  juiy  upon  these 
questions  were  not  conclusive  in  a  subsequent  action  between  the  stock- 
holders brought  upon  a  contract  under  which  the  corporation  was  organ- 
ized ;  but  held,  that  a  former  judgment  in  an  action  between  the  same 
parties,  holding  the  contract  to  be  valid,  was  conclusive. 

(Argued  April  37,  1885 ;  decided  May  8,  1885.) 

Appeal  from  judgmeDt  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  4,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  (Reported  below,  16  J.  & 
S.  409.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Samicd  JSimd  for  appellant.  The  plaintiff  and  defendant 
in  the  present  action  having  been  respectively  plaintiff  and  de- 
fendant in  the  action  brought  in  the  Supreme  Court  to  dissolve 
the  corporation,  every  question  determined  in  that  action  is 
res  adjudicaia  as  between  them,  and  the  findings  of  the  jury 
and  judgments  therein  are  conclusive  evidence  against  both  as 
to  all  matters  therein  litigated.  {Doty  v.  Brown,  4  N.  T.  71 ; 
Gardner  v.  Bucisbeey  3  Cow.  120 ;  Wood  v.  Jackso^iy  8  Wend. 
9 ;  BirhJiead  v.  Brown,  5  Sandf.  184  ;  Kmgslcmd  v.  SpaiUd- 
ing,  8  Barb.  Ch.  841 ;  AUomey-Oeneral  v.  Ins.  Oo,,  2  Johns. 
Ch.  870 ;  PeopU  v.  A.  db  S.  R.  B.  Co.,  57  N.  Y.  161.)    It 
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appears,  both  from  the  terms  of  the  agreement  and  the  acts  of 
the  parties  under  it,  that  the  contract  contemplated  the  inter- 
vention of  fictitioos  corporators.  Such  a  contract  is  ill^al  and 
against  public  policy.  {Perkins  v.  Savage,  15  Wend.  412 ; 
Gh'ay  v.  Sooh,  4  N.  T.  449  ;  KnowUon  v.  Oongreea  S.  Co.,  57 
id.  518  ;  Oard  v.  Hope,  2  Bam.  &  Ores.  661 ;  Ward  v.  BuoJc^ 
7Mm,  36  N.  Y.  98 ;  Fort  EdAoard  Planhroad  Co.  v.  Payne, 
15  id.  583.) 

Horace  Ba/mard  for  respond^it.  The  legality  of  the  agree- 
ment, the  accordance  of  its  scheme  with  public  policy,  and  the 
sufficiency  of  its  consideration,  have  been  sustained  by  this 
court.  {LoriUard  v.  Clyde,  86  N.  T.  384.)  The  company 
was  duly  organized.  {Eaton  v.  Aspinwall,  19  N.  Y.  129.)  If 
there  was  any  thing  unlawful  about  it,  the  defendants  cannot 
take  advantage  of  their  own  wrong,  and  thereby  avoid  their 
liability  upon  the  original  agreement.  (Field  on  Priv.  Corps., 
§  88 ;  Walker  v.  Devereux,  4  Paige,  229 ;  Ph&nix  W.  Co.  v. 
Badger,  67  N.  Y.  299.)  This  plaintiff  was  not  a  proper  party 
plaintiff  to  that  action.  {Denike  v.  If.  T.  <Sb  B.  L.  Co.,  80 
K.  Y.  605 ;  Code  of  Civil  Pro.,  §§  1798,  1801, 1808.)  The 
plaintiff  was  not  properly  made  a  party  to  that  action  so  as  to 
bind  him  by  any  judgment  rendered  therein.  (Code  of  Civil 
Pro.,  §  453.)  Under  no  circumstances  would  a  party  to  that 
action  be  bound  beyond  the  issues  directly  raised  by  the  plead- 
ings. {CampbeUw.  Conedlus,  25  N.  Y.  616 ;  Bueedl  v.  Place, 
94  U.  S.  608 ;  CromwM  v.  County  of  Sac,  id.  352 ;  Free- 
man on  Judgments,  §§  256,  257 ;  Woodgate  v.  Fleet,  44  N.  Y. 
14 ;  People  v.  Johneon,  88  id.  63 ;  Bemington  Paper  Co.  v. 
C^DougTierty,  81  id.  474.)  The  motion  to  dismiss  was  properly 
denied.    {LoriUard  v.  Ch/de,  86  N.  Y.  384.) 

MiLLKB,  J.  This  action  was  brought  to  recover  a  balance 
due  the  plaintiff  on  the  Ist  day  of  July,  1876,  pursuant  to  an 
agreement  made  by  defendants,  guaranteeing  to  the  plaintiff 
dividends  not  less  than  seven  per  cent  per  annum  on  1,600 
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shares  of  stock,  of  a  steamship  company  to  be  organized,  of  the 
par  vahie  of  $150,000. 

For  some  time  prior  to  the  making  of  said  agreement,  plaintiff 
and  defendants  were  respectively  engaged  in  the  business  of 
transporting  freight  between  New  York  and  Philadelphia  in 
competition  with  each  other.  This  agreement  was  made  and  en- 
tered into  for  the  purpose  of  consolidating  the  business  of  said 
parties,  uniting  their  capital  under  one  management,  and  thereby 
conducting  in  a  more  economical  and  profitable  manner,  and  it 
simply  provided  for  the  union  of  the  business  and  property  of 
the  respective  parties  in  a  corporation  to  be  formed  under  the 
laws  of  the  State  of  New  York ;  fixed  the  cash  valuation 
upon  their  respective  properties ;  provided  that  the  defendants 
should  have  the  general  management  at  the  usual  commissions ; 
that  they  should  guarantee  to  the  plaintiff  a  dividend  upon  his 
stock  of  not  less  than  seven  per  cent  per  annum ;  that  neither 
party  should  be  interested,  directly  or  indirectly,  in  opposition 
to  the  lines  owned  by  the  defendants  individually. 

There  is  no  evidence  showing  that  the  agreement,  or  any  por- 
tion of  it,  or  that  any  subsequent  act  of  the  plaintiff,  was  de- 
signed to  or  in  fact  did  in  any  way  improperly  influence  the  man- 
agement of  said  company.  On  the  contrary,  the  agreement  pro- 
vided that  the  management  of  the  line  should  be  in  good  faith 
and  as  economical  as  possible,  etc. 

The  evidence  shows,  and  it  is  not  disputed,  that  the  certificate 
required  by  statute,  signed  and  properly  executed  by  the  re- 
quisite number  of  persons,  was  duly  filed ;  that  the  whole 
amount  of  the  capital  named  was  duly  paid  in  by  the  transfer 
of  steamers  to  the  company,  and  no  question  has  ever  been 
raised  as  to  the  propriety  of  the  valuation  put  upon  the  steam- 
ers; that  the  defendants  assumed  the  management  of  said 
company,  carried  on  the  business  and  received  the  usual  com- 
missions from  1874  to  1880 ;  that  the  plaintiff  fully  performed 
said  agreement  on  his  part,  received  and  now  holds  1,500  shares 
of  the  stock  of  said  company  of  the  par  value  of  $150,000 ; 
that  no  dividends  have  been  declared  by  said  company  and 
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the  balance  of  the  seven  per  cent  guaranteed  by  defendants 
has  not  been  paid,  although  payment  has  been  demanded. 

This  action  for  the  balance  due  upon  said  guarantee  from 
July  1,  1874,  to  July  1,  1876,  having  been  brought  to  trial 
before  the  court  and  a  jury,  a  verdict  was  directed  for  the 
plaintiff.  The  appellants  insist  that  the  plaiutifi  and  defend- 
ants here  having  been  plaintiff  and  defendants  in  an  action 
brought  to  dissolve  the  corporation,  every  question  determined 
in  that  case  is  res  adjudicata  as  between  them,  and  the  find- 
ings of  the  jury  and  judgment  therein  are  conclusive  evidence 
against  both  as  to  all  matters  therein  litigated. 

That  action  was  brought  by  the  People  against  the  Philadel- 
phia and  New  York  Steam  Navigation  Company  to  dissolve 
the  same  on  the  ground  of  the  improper,  wasteful  and  injuri- 
ous management  of  the  affairs  of  said  company  by  W.  P.  Clyde 
&  Co.,  the  defendants  in  this  action.  The  plaintiff  here  was 
not  originally  a  party  to  that  action,  but  an  attempt  was  made 
to  bring  him  in  as  a  party  after  the  issues  had  been  settled  It 
appears  from  the  judgment-roll  introduced  in  evidence  upon 
the  trial  that  at  a  Special  Term  of  the  Supreme  Court,  upon 
the  application  of  the  attorneys  for  all  but  one  of  the  defend- 
ants, and  the  original  plaintiff  making  no  opposition  thereto, 
an  order  was  made  that  the  plaintiff  in  this  action  be  made  a 
party  plaintiff  in  that  action  and  that  the  pleadings  be  amended 
by  inserting  the  name  of  said  Lorillard  as  a  party  plaintiff,  and 
every  issue  and  proceeding  to  remain  unaltered  except  in  said 
amendment.  The  plaintiff  in  this  action  did  not  appear  on  the 
motion,  no  notice  was  served  upon  him,  and  no  answer  made 
by  him,  and  the  only  evidence  of  his  connection  with  the  case 
is  the  entry  in  the  record  as  follows  :  "  Entered,  That  Jacob 
Lorillard  appeared  and  was  made  a  party  plaintiff  under  the 
order  of  the  court  and  moves  with  the  people  the  litigation 
on."  The  only  issues  raised  by  the  pleadings  in  that  case  re- 
lated to  the  action  of  W.  P.  Clyde  &  Co.,  the  present  de- 
fendants, subsequent  to  the  organization  of  the  company,  and 
the  only  relief  demanded  was  the  dissolution  of  the  company, 
which  demand  conceded  the  company  had  been  regularly  or- 
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ganized  and  might  properly  and  lawfully  be  diseolved.  A 
number  of  issues  were,  however,  framed  and  passed  upon  by 
the  jury  on  the  trial.  Some  of  them  related  to  the  good  faith 
and  intent  of  the  parties  in  organizing  the  company.  All 
these  were  immaterial,  and  being  foreign  to  the  pleadings  and 
not  involved  in  the  judgment,  cannot  be  made  the  foundation 
of  a  decision  which  would  be  binding  upon  the  parties  to  this 
action.  The  parties  to  that  action,  therefore,  would  not  be 
bound  beyond  the  issues  raised  by  the  pleadings.  It  is  the 
judgment  of  the  court  and  not  the  findings  of  the  jury  which 
bind  the  parties.  The  adjudication  is  not  in  the  verdict  but  in 
the  judgment  adopted  by  the  court.  (Freeman  on  Judgments, 
§§  251,  267,  271.) 

The  questions  raised  as  to  the  effect  of  the  various  issues 
made  up  and  upon  which  findings  were  had,  and  the  materiality 
of  the  same  and  the  validity  of  the  agreement  are  fully  con- 
sidered in  the  opinion  of  the  General  Term  by  Sedgwick,  J., 
and  concurring  in  the  views  there  expi*e8sed,  an  elaborate 
examination  of  the  same  is  not  required.  The  claim  that 
the  findings  of  the  jury  and  the  judgment  entered  thereon 
conclusively  establish  the  facts  that  the  contract  sued  on  was 
wholly  illegal  and  void,  being  against  public  policy  and  an  at- 
tempt to  commit  a  fraud  upon  the  people  of  the  State ;  that 
each  of  the  parties  to  this  action  was  particeps  criminis 
thereto;  and  that  the  clause  of  the  agreement  containing 
the  guaranty  sued  on  was  part  and  parcel  of  such  illegal 
scheme,  cannot  be  upheld.  To  sustain  this  position  the  appel- 
lants rely  upon  the  findings  of  the  jury  upon  the  issues  as 
made  up.  As  we  have  already  seen,  these  findings  were  out- 
side of  the  pleadings,  and  for  that  reason  cannot  be  said  to  be 
conclusive  or  binding  upon  the  question  whether  the  contract 
was  illegal  and  void  and  against  public  policy.  It  cannot, 
therefore,  properly  be  said  that  the  parties  were  particepa 
crimmts  m  an  illegal  scheme,  and  that  the  clause  of  the  agree- 
ment upon  which  the  contract  was  founded  was  part  and  par- 
cel of  such  scheme.    It  is  not  necessary,  therefore,  under  the 
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views  expressed,  to  consider  and  discuss  the  findings  of  the 
jnry  beyond  the  real  issues  in  the  pleadings. 

In  Lorillard  v.  Clyde  (86  N.  Y.  384),  the  question  arising  as 
to  the  illegality  of  the  contract  entered  into  by  the  plaintiff  with 
Clyde  &  Co.  was  the  subject  of  consideration,  and  it  was  there 
held  that  the  contract  was  iiot  illegal  or  against  public  policy. 
That  decision  is  conclusive  on  the  question  made  here  as  to 
the  validity  of  the  contract.  It  is  no  answer  to  say  that  the 
findings  of  the  jury  conclusively  rebut  all  the  presumptions  in 
favor  of  the  validity  of  the  contract  upon  which  the  decision 
of  the  court  in  the  case  cited  may  have  been  founded,  for  these 
findings,  as  already  shown,  cannot  be  regarded  as  affecting  the 
rights  of  the  plaintifi^  in  this  action.  Nor  can  it  be  said,  we 
think,  that  the  judgment  was  founded  upon  a  ground  not 
within  the  issues  made  by  the  pleadings,  as  such  a  rule  would 
be  a  violation  of  the  principle  sustained  in  the  authorities  al- 
ready cited. 

For  the  reasons  stated  there  is  no  ground  for  the  contention 
that  the  adjudication  being  in  favor  of  the  plaintiff  he  is 
bound  by  it.  For,  as  we  have  seen,  the  pleadings  embraced 
no  such  issue,  and  the  findings  upon  the  issues  which  were  pre- 
sented, which  had  no  connection  with  them,  could  not,  under 
the  circumstances,  be  regarded  as  in  any  way  impairing  or  in- 
terfering with  the  validity  of  the  contract  or  the  right  of  the 
plaintiff  to  recover  in  this  action. 

The  judgment  was  right,  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Oabolinb  Popk,  Respondent,  v.  Georoe  W.  Mbad,  Impleaded, 

etc.,  Appellant. 

A  widow's  dower  right,  although  not  admeasared,  is  an  absolute  right, 

which  is  assignable. 
Where  she  assigns  such  dower  right,  taking  back  a  mortgage  upon  the  land 
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to  secure  the  consideration,  her  eqaities  are  the  same  as  if  she  had  con- 
veyed the  land  and  taken  back  a  mortgage  for  the  parchase-price. 
Where,  therefore,  the  widow  of  an  intestate  who  died  seized  of  certain 
premises,  and  leaving  three  children,  his  heirs  at  law,  joined  with  one 
of  the  heirs  in  the  conveyance  of  their  interests  to  the  other  heirs,  she 
taking  a  mortgage  upon  the  premises  to  secare  the  sum  agreed  to  be  paid 
her, —  Held,  that  the  mortgage  was,  to  the  extent  of  the  value  of  the 
dower  right,  a  lien  prior  to  a  former  judgment  against  one  of  the  grantees 
upon  the  one-third  which  said  grantee  took  by  descent  subject  to  such 
dower  right. 

(Argued  April  27, 1885  ;  decided  May  8,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  entered  upon  an  order  made  December  12,  1882,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

This  action  was  for  the  foreclosure  of  a  mortgage.  In  1856 
John  F.  Kopke  died,  intestate,  seized  of  the  mortgaged  premises 
and  of  other  real  estate,  and  leaving  the  plaintiff  and  three 
children  him  surviving.  In  1874  plaintiff  and  one  of  the  heirs 
joined  in  a  conveyance  of  their  interests  in  the  premises  in 
question  to  the  other  two  heirs,  who  executed  to  plaintiff  the 
mortgage  in  suit  to  secure  the  sum  agreed  to  be  paid  her. 
Prior  to  this  transaction  a  judgment  had  been  recovered  against 
one  of  the  grantees  in  favor  of  defendant  Mead ;  the  latter  was 
made  party  to  the  foreclosure,  and  claimed  that  by  the  release 
of  the  dower  right  his  judgment  became  the  first  lien  upon 
the  undivided  one-third  of  the  premises  owned  by  his  judg- 
ment debtor,  and  that  he  was  entitled  to  one-third  of  the  net 
proceeds  of  the  sale.  The  referee  held  that  plaintiff  was  first 
entitled  to  two-thirds  of  the  net  proceeds  of  the  sale,  and  to 
the  value  of  her  dower  right  in  the  other  third,  "  to  be  ascer- 
tained on  the  principles  applicable  to  life  annuities,"  and  there- 
after deducting  the  dower  interests.  Mead  was  entitled  to  the 
residue  of  said  one-third,  so  far  as  necessary  to  satisfy  his 
judgment. 

Jasiah  T.  Ma/rean  for  appellant.  The  legal  lien  of  the 
judgment  will  not  be  postponed  to  any  equity,  except  such  as 
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existed  at  the  time  the  lien  of  the  jadgment  attached.  {Cook 
V.  BankeTy  50  N.  T.  655 ;  Jiw*chard  v.  PhiUip8y  11  Paige, 
66 ;  Dwight  v.  Xf&todl,  8  N.  T.  185  ;  Gook  v.  Craft,  60  Barb. 
409 ;  FaUman  v.  Faaiey,  1  id.  380 ;  Heyvx)od  v.  Mooney,  3 
id.  643  ;  Jackson  v.  ^t^m,  15  Johns.  477 ;  CfriffUh  v.  BurU 
neUj  4  Edw.  Oh.  673 ;  Bay  v.  Adams,  4  Han,  332 ;  Martin 
V.  WaffneTy  60  Barb.  435.)  A  right  of  dower,  unadmeasared, 
is  not  an  estate  in  the  land ;  it  is  a  mere  chose  in  action. 
{Moore  v.  Mai/or,  etc.,  4  Seld.  110  ;  Green  v.  Putnam,  1  Barb. 
500 ;  Lawrence  v.  Miller,  2  Oomst.  245  ;  Stewart  v.  Mc Mar- 
tin, 5  Barb.  438 ;  Jackson  v.  Aspell,  20  Johns.  412 ;  Mitcher 
V,  Putnam,  13  Wend.  524 ;  Payne  v.  Becker,  87  N.  Y.  153.) 
The  priority  of  the  mortgage  as  a  lien  for  parchase-moDey  to 
the  extent  of  the  value  of  the  plaintiff's  dower  cannot  be  sus- 
tained. (3  R  S.  [Banks'  5th  ed.]  38,  §  5  ;  Stawe  v.  nft,  15 
Johns.  458.) 

Oeorge  H.  Fisher  for  respondent.  A  mortgage  executed 
and  delivered  under  the  circumstances  here  is  entitled  to  a  pref- 
erence over  an  existing  judgment  against  one  of  the  parties  to 
whom  the  conveyance  is  made,  it  having  been  delivered  simul- 
taneously with  the  deed,  and,  as  a  part  of  one  transaction,  all 
the  parties  being  ignorant  of  the  existence  of  the  judgment. 
{Jackson  v.  Austin,  15  Johns.  477 ;  Haywood  v.  Mooney,  3 
Barb.  643.)  No  moment  of  time  elapsing  between  the 
delivery  of  the  deeds  and  the  mortgage,  the  mortgage  was,  in 
legal  effect,  part  of  the  deed,  and  the  grantee  tok)k  such  inter- 
est in  the  premises  as  the  deed  and  mortgage  together  gave 
them.  (  Wa4son  v.  McKenny,  3  Wend.  233 ;  Flagg  v.  Mun- 
ger,  9  N.  T.  483  ;  Van  Yleet  v.  Slanson,  45  Barb.  317  ;  Van 
Alstyne  v.  Van  Slyck,  10  id.  383.)  Dower  is  assignable  be- 
fore admeasurement.  {Payne  v.  Becker,  87  N.  Y.  153; 
2  Scribner  on  Dower  [2d  ed.],  45 ;  3  Pomeroy's  Eq.  Juris. 
422.) 

Per  Curiam.  The  claim  of  the  appellant  to  appropriate  the 
value  of  the  plaintiff's  dower-right  to  the  payment  of  his  judg- 


204  HicKBT  V.  Taaffb.  [Jane, 


Statement  of  case. 


ment  against  Henry  Bopke  ia  without  a  shadow  of  equity  and 
should  not  be  permitted  to  prevail  upon  any  technical  or  nar- 
row view  of  the  principles  of  law  applicable  to  this  case.  She 
must  stand  upon  precisely  the  same  equities  which  she  would 
have  if,  instead  of  assigning  or  releasing  her  dower  interest, 
she  had  conveyed  land  and  taken  the  mortgage  for  the  pur- 
chase-money  thereof ;  and  in  that  event  it  is  well  settled  that 
her  mortgage  would  have  been  a  paramount  lien  to  the  appel- 
lant's judgment.  {Jaokson  V.  Attstin,  15  Johns.  477 ;  ffaywood 
V.  Nooney^  3  Barb.  643  ;  WcUson  v.  McKenny^  3  Wend.  238 ; 
Van  Vleet  v.  Slauson^  45  Barb.  317;  Flagg  v.  Munger^  9  N. 
Y.  483.)  Her  dower  right  was  an  absolute  right  which  was 
assignable.  {Payne  v.  BeckeVy  87  K.  Y.  153.)  At  the  same  time 
that  she  conveyed  or  released  it,  the  purchasers  executed  the 
mortgage,  and  at  the  same  instant  that  the  title  passed  out  of 
her  the  mortgage  secured  to  her  the  purchase-money ;  and  in 
equity  her  right  to  the  purchase-money  is  superior  to  the  right 
of  the  appellant  under  his  judgment. 

The  judgment  should  be  affirmedi  with  costs. 

All  concur. 

Judgment  affirmed. 


V.  John  P.  Taaffb,  Appellant. 


Respondent, 


A  "  buBinesa  or  vocation''  to  be  within  the  purriew  of  the  act  "to  prevent 
and  punish  wrongs  to  children  "  (Chap.  132,  Laws  of  1876)  must  be  an 
employment  either  vicious  in  itself,  or  one  which  partakes  of  the  charac- 
ter of  an  amusement ;  it  has  no  application  to  productive  indostriea,  or  a 
useful  or  necessary  business  or  occupation. 

Plaintiff,  an  infant  under  sixteen,  was  employed  by  defendant  in  his  steam 
laundry  ;  a  machine  used  in  the  business  was  dangerous.  ,  Plaintiff's 
hand  was  caught  therein  and  crushed.  The  court  charged,  in  substance, 
that,  if  in  the  opinion  of  the  jury  the  employment  of  plaintiff  involved 
such  risk  to  her  as  to  bring  the  avocation  within  the  meaning  of  the 
term  '*  dangerous  to  life  or  limb,"  she  might  recover.    HM  error;  that 
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defendant's  liability,  if  any,  was  under  the  common  law,  without  regard 

to  the  Btatnte. 
CiAdey  V.  FwpU  (88  N.  Y.  464).  diBtinguiBhed. 
B&ekey  v.  Taaffe  (83  Hun,  7),  reversed. 

(Argued  March  9, 1885 ;  decided  June  2,  1885.) 

Appkai.  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  11,  1884:,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below, 
82  Hun,  7.) 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries to  plaintiff,  an  infant  under  sixteen  years  of  age,  alleged 
to  have  been  caused  through  defendant's  negligence  in  setting 
her  to  work  with  machinery  dangerous  to  life  and  limb. 
Plaintiff  was  employed  in  defendant's  steam  laundry ;  her  hand 
was  caught  and  crushed  between  two  heated  steam  rollers  of  a 
machine  used  for  ironing  collars  and  cuffs. 

The  further  material  facts  are  stated  in  the  opinion. 

Gerwtd  B.  Ycm  Wart  for  appellant.  The  court  erred  in 
charging  the  jury  that  a  violation  of  the  statute  by  the  de- 
fendant (Chap.  122,  Laws  of  1876)  was  pe?*  se  such  evidence 
of  negligence  on  the  part  of  the  defendant  as  to  entitle  the 
plaintiff  to  recover.  {Knupple  v.  Knickerbocker  Ice  Co.,  84 
N.  T.  488.)  The  words  "  business  or  vocation,"  as  used  in  the 
statute,  must  be  held  to  apply  to  employments  of  a  like  nature. 
{Chegary  v.  Mayor^  etc.y  13  JST.  T.  230.)  If  the  act  of  the  de- 
fendant in  employing  the  plaintiff,  a  child  under  sixteen  years 
of  age,  was  a  violation  of  the  statute  referred  to,  and  conse- 
quently negligence,  then  the  act  of  the  plaintiff  in  permitting 
such  employment,  in  violation  of  the  statute,  was  contributory 
negligence.  {Reynclda  v.  H.  B.  B.  Oo.^  58  N.  Y.  252 ;  Nagle 
Y.  A.  B.  B.  Co.y  88  Penn.  St.  35.) 

Patrick  Keady  for  respondent.  An  employe  having 
charge  of  a  distinct  department  of  the  master's  business  with 
authority  to  employ  subordinates,  is  the  agent  of  the  master, 
even  though  he  may  be  under  the  direction  of  a  superior. 


206  HicKET  V.  Taaffe.  [June, 


Statement  of 


The  test  is  largely  in  the  power  to  employ  subordinates.  {Mc- 
Corker  v.  Z.  /.  B.  R.  Co.,  10  Weekly  Dig.  388.)  Defendant 
violated  the  statute  of  1876.  (Laws  1876,  chap.  122,  §§1,4; 
CovoUy  V.  People,  83  N.  T.  464 ;  CardeU  v.  N.  T.  C.  R.  R. 
Co.,  64  id.  535  ;  MiOer  v.  CoyhmdaU,  20  Weekly  Dig.  299 ; 
Grizzle  v.  Frost,  3  Finlayson,  622.)  The  statute  of  1876  is 
applicable  to  this  case.  {Jetter  v.  N.  Y.  <k  R.  R.  R.  Co.,  2 
Abb.  Ct.  A  pp.  Dec  464 ;  Knwpple  v.  Knickerbocker  Ice  Co., 
84  N.  Y.  488 ;  WUJa/  v.  MuUedy,  78  id.  310 ;  Oouch  v.  SteeU, 
3  Ell.  &  Bl.  410 ;  Atkmeon  y.  Newcastle  Co.,  L.  R.,  6  Exch. 
404;  Ca^eU  v.  Worth,  5  Ell.  &  Bl.  848;  BriUon  v.  G. 
W.  C.  Co.,  L.  R.,  7  Exch.  130:  Braithwaite  v.  Skinner,  5 Mees. 
&  Wels.  327.)  Defendant  would  be  liable  at  common  law,  in- 
dependent of  the  statute.  {Finnerty  v.  PrenMce,  75  N.  Y.  615 ; 
Grizzle  v.  Frost,  3  Fost.  &  Fin.  623 ;  Clark  v.  Holmes,  7  H. 
&  N.  937;  Coombs  v.  N.  B.  C.  Co.,  102  Mass.  572  ;  Nagle  v. 
A.  R.  R.,  88  Penn.  St.  35.)  A  nonsuit  would  have  been  im- 
proper. {Stackus  V.  N.  T.  O.  <&  H.  R.  R.  R.  Co.,  79  K  Y. 
464;  Thurber  v.  H.  B.  M.  cfe  F.  R.  R.  Co.,  60  id.  327; 
Barry  v.  N.  T.  C.  <&  H.  R.  R.  R.  Co.,  90  id.  289 ;  Hayes  v. 
MiU&r,  70  id.  112;  Maker  v.  C.  P.  N.  A  E.  R.  R.  Co.,  67 
id.  52 ;  Payne  v.  T.  <&  B.  R.  R.  Co.,  83  id.  572.)  Decisions 
made  by  the  judge  during  the  trial  should  be  excepted  to  at 
the  trial  and  cannot  be  after  judgment.  {Hunt  v.  Bloom^er, 
13  ]^.  Y.  341.)  The  Penal  Code  does  not  apply  to  this  case. 
(Penal  Code,  §§  289,  720,  727.) 

Charles  J.  Patterson  for  other  parties  interested  (in  support 
of  respondent's  position).  Chapter  122  of  Laws  of  1876  would 
be  violated  by  putting  a  child  to  "tend  a  dangerous  piece 
of  machinery."  {People  v.  Cowley,  83  N.  Y.  464.)  The 
statute  of  1876  was  passed,  as  its  title  indicates,  for  the  protec- 
tion of  children.  It  prescribed  a  rule  of  conduct  to  insure 
their  safety,  and  one  who  violated  the  statute  and  in  conse- 
quence injured  a  child  is  liable  for  damages  in  a  civil  action. 
(  WiUy  V.  MuUedy,  78  N.  Y.  310;  Cowh  v.  J^eele,  3  Ell.  & 
Bl.  410;  Atkinson  v.  Newcastle  Co.,  L.  R,   6  Exch.  404; 
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Braithwaite  v.  Skirhnerj  5  Mees.  &  Wels.  327.)  The  violation 
of  the  English  Factory  Acts,  which  require  machinery  to  be 
fenced,  renders  the  employer  liable  to  one  injured  thereby. 
(Ctmodt  V.  WoHhj  6  Ell.  &  Bl.  848;  Holmes  v.  Cla/rk,  6 
Hurlst.  &  Norm.  848 ;  S.  C.  affirmed,  7  id.  937 ;  Britton  v.  O. 
W.  Co.,  L.  R,  7  Exch.  130.) 

Danfobth,  J.  The  plaintiff  was  under  the  age  of  sixteen 
years,  and  the  jury  having  found  that  the  business  at  which 
she  was  put  by  the  defendant,  was  dangerous  to  life  and 
limb ;  and  that  without  negligence  on  her  part  she  was,  while 
pursuing  it,  seriously  injured,  awarded  damages.  The  case  was 
so  treated  both  by  the  trial  court  and  General  Term  that  the 
only  question  for  our  consideration  is  whether  the  cause  of 
action  may  be  dealt  with  under  the  provisions  of  the  act  ^'  to 
prevent  and  punish  wrongs  to  children  "  (Laws  of  1876,  chap. 
122).  The  first  section  declares  that  '^  any  person  having  the 
care,  custody  or  control  of  any  child  under  the  age  of  sixteen 
years,  who  shall  exhibit,  use,  or  employ  *  *  *  *  such 
child  *  *  *  *  inorfor  the  vocation,  occupation,  service, 
or  purpose  of  singing,  playing  on  musical  instruments,  rope  or 
wire-walking,  dancing,  begging  or  peddling,  or  as  a  gymnast, 
contortionist,  rider  or  acrobat,  in  any  place  whatsoever ;  or  for 
or  in  any  obscene,  indecent  or  immoral  purpose,  exhibition  or 
practice  whatsoever ;  or  for  or  in  any  business,  exhibition  or 
vocation  injurious  to  the  health  or  dangerous  to  the  life  or  limb 
of  such  child ;  or  who  shall  cause,  procure,  or  encourage  such 
child  to  engage  therein,  shall  be  guilty  of  a  misdemeanor." 
The  next  section  provides  that  "every  person  who  shall  take, 
receive,  hire,  employ,  use,  exhibit,  or  have  in  custody  any 
child  under  the  age,  and  for  any  of  the  purposes  mentioned  in 
the  first  section  of  this  act,  shall  be  guilty  of  a  misdemeanor." 

The  fourth  section  is  in  these  words  :  "  Whoever  having  the 
care  or  custody  of  any  child  shall  willfully  cause  or  permit  the 
life  of  such  child  to  be  endangered  or  the  health  of  such  child 
to  be  injured ;  or  who  shall  willfully  cause  or  permit  such  child 
to  be  placed  in  such  a  situation  that  its  life  may  be  endangered 
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or  its  health  shall  be  likely  to  be  injured,  shall  be  guilty  of 
a  misdemeanor." 

Is  the  defendant  within  the  statute  ?  He  was  the  owner  of 
a  laundry,  and  on  the  1st  of  April,  1882,  the  plaintiff  was 
employed  by  him  in.  its  business.  Having  regard  to  the  prim- 
itive mode  of  conducting  it,  such  occupation  would  evidently 
be  attended  by  no  greater  danger  than  that  of  the  kitchen  or 
the  dairy.  But  with  the  introduction  of  machinery  a  very  dif- 
ferent condition  of  things  exists.  The  collar  and  cuff  ironer 
at  which  the  plaintiff  was  employed  had  four  rollers,  of 
which  •  two  were  heated ;  there  was  no  guard  or  protection 
in  front  of  them;  the  machine  was  supplied  with  wheels, 
catches,  bolts  and  other  parts,  but  no  shifter  or  lever  with 
which  to  stop  or  start  it;  it  was  run  by  steam,  its  motion 
in  no  way  controllable  by  the  operator,  and  when,  as  in  the 
case  before  us,  the  hand  became  entangled,  it  was  necessarily 
crushed  to  the  thinness  of  a  linen  collar,  or  burned  beyond 
the  possibility  of  restoration.  But  notwithstanding  all  thisi 
we  are  constrained  to  say  that  the  employment  in  which  she 
was  engaged  is  not  one  of  those  stigmatized  by  statute,  and 
consequently  that  the  defendant  upon  that  alone  cannot  be 
charged.  The  scope  of  the  act  cannot  be  broader  than  its  title : 
"  to  prevent  and  punish  wrongs  to  children."  To  that  end  it  • 
prohibits  first,  their  employment  in  certain  specified  avocations, 
intended  for  the  amusement  of  the  public,  and  which,  however 
unprofitable  to  them  and  dangerous  to  the  actor,  are  at  least  in 
themselves  innocent;  second,  in  the  most  general  terras,  "any 
purpose,  exhibition,  or  practice  "  which  is  either  obscene  or  has 
an  indecent  or  immoral  purpose ;  and  third,  their  employment 
for  or  in  any  "  business,  exhibition  or  vocation  injurious  to  the 
health,"  or  "dangerous  to  the  life  or  limb  of  such  child." 
Here  are  three  clauses,  the  first  implying  a  service  or  exhibi- 
tion attractive  to  the  spectator,  because  of  the  personal  skill  or 
dexterity  of  the  performer,  the  second,  practices  which,  tending 
to  degrade  and  corrupt,  are  against  good  morals,  the  third, 
"  any  business,  exhibition  or  vocation  which  is  mjurious  or 
dangerous."    The  word  "  vocation  "  appears  in  the  first  clause, 
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where  its  meauing  is  illustrated  by  au  ennineratioo  of  pursuits 
literally  within  the  mischief  of  the  act ;  the  word  "  exhibi- 
tion "  fitly  describes  those  pursuits,  and  if  they  stood  alone  in 
the  third  clause,  although  preceded  by  the  word  *'  any,"  would, 
within  well-settled  rules  of  consti'uction,  embrace  only  things 
of  the  same  kind  or  class  as  those  with  which  they  were  first 
connected.  The  other  word,  "  business,"  is,  it  is  true,  used  for 
the  first  time.  In  general  nse  it  has  a  broader  significance 
than  either  of  the  others,  and  might  include  any  affair,  how- 
ever serious  or  trivial,  into  which  volition  entered.  But  here 
it  is  used  with  words  of  limited  meaning,  which  have  received 
in  the  same  act  a  particular  application,  and  upon  the  same 
principles  of  construction,  must  be  referred  to  things  of  the 
same  kind  as  those  specified  and  to  which  the  other  words  are 
referred.     (  Wakefield  v.  Fargo^  90  N.  T.  218.) 

We  think,  therefore,  that  a  '*  business  or  vocation,"  to  be 
within  the  purview  of  the  statute,  must  be  an  employment 
either  vicious  in  itself,  or  one  which  partakes  of  the  character 
of  an  amusement,  and  that  it  has  no  application  to  productive 
industries  or  useful  or  necessary  business  or  occupation.  The 
defendant's  employment  was  undoubtedly  of  the  latter  charac- 
ter and,  although  in  the  abstract  he  was  engaged  in  "  business" 
and  the  machine  employed  in  its  prosecution  dangerous,  there 
is  no  analogy  with  the  avocations  specified  in  tlie  act,  and  we 
find  nothing  to  show  that  any  wider  sense  Was  intended. 

The  trial  court,  therefore,  erre J  in  submitting  the  case  to  the 
jury  as  one  in  which  the  plaintiff  might  recover,  if  in  their 
opinion  the  employment  of  the  child  involved  such  risk  to  her 
as  to  bring  the  avocation  within  the  meaning  of  the  terra 
"  dangerous  to  life  or  limb."  Much  stress  is  laid  by  the  learned 
counsel  for  the  respondent  uix)n  the  remarks  of  Foloer,  Ch. 
J.,  in  Cowlei/  v.  People  (83  N.  Y.  464),  that  the  life  of  a  child 
might  be  endangered  or  its  health  injured  "by  putting  him  to 
ride  on  a  vicious  or  unmanageable  horse,  or  by  putting  him  to 
tend  a  dangerous  piece  of  machinery."  The  remarks  were 
pertinent  to  the  question  then  in  hand  —  a  conviction  under  the 
fourth  section  {8upra\  but  did  not  involve  a  consideration  either 
SicKELS  —  Vol.  LIV.  27 
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of  an  inquiry  or  facto  similar  to  those  now  before  us.  The  case 
was  put  bj  way  of  illustration  merely  and  cannot  serve  as  prece- 
dent or  authority. 

The  respondent  also  ai^es  that  without  the  statute  the 
plaintiff  might  recover.  That  may  well  be.  The  complaint 
was  properly  framed  to  make  out  a  cause  of  action  at  com- 
mon  law.  There  was  evidence  tending  to  support  it,  but  in 
that  aspect  the^lefendant  had  the  ruling  of  the  trial  court  in 
his  favor,  and  it  is  not  now  the  subject  of  review. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  People  of  the  State  of  New  Toek,  Respondent,  v. 

James  S.  Lyon^,  Appellant. 

Prior  to  the  Penal  Code,  wkere  a  crime  of  the  grade  of  felony  was  com- 
mitted throagh  the  agency  of  a  guilty  iniitrament,  the  instigator  was 
regarded  as  an  accessory  before  the  fact,  and  must  be  indicted  and  tried 
as  such. 

A  crime  which  might  be  punished  by  imprisonment  in  a  State  prison  was 
,  a  felony.  To  constitute  that  grade  of  offeDse,  it  was  not  necessary  that  it 
must  be  so  punished;  tlie  maximum  punishment  to  which  the  offender  is 
liable  is  the  test  by  which  the  degree  of  the  crime  was  determined. 

Where,  therefore,  an  indictment  charged  the  accused  as  a  principal  with 
the  commission,  prior  to  tlie  passage  of  the  Penal  Code,  of  an  offense, 
under  the  act  of  1875  (Chap.  19,  Laws  of  1875),  providing  for  the  piln- 
ishment  of  "wrongs  affecting  public  moneys,"  etc.,  and  it  appeared  on 
the  trial  that  defendant  was  absent  at  the  time,  took  no  part  in  the 
particular  transaction  in  question,  and  had  no  knowledge  thereof ;  and 
the  most  that  could  be  claimed  from  the  evidence  was  that  he  was  acces- 
sory before  the  fact,  ffeld^  that  the  offense  charged  was  a  felony,  and  a 
conviction  could  not  be  sustained. 

The  distinction  between  the  common -law  rule  and  that  of  this  State,  as  to 
what  constitutes  a  felony,  pointed  out. 

FasMtt  V.  8mUh  (23  N.  Y.  252),  distinguished  and  limited. 

People  V.  Lyon  (38  Hun,  623),  reversed. 

(Argued  March  13,  1885 ;  decided  June  2,  1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  31,  1884,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  in  and  for  the  county  of  Erie, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  set 
forth  in  the  opinion,  wherein,  also,  the  material  facts  are  stated. 
(Reported  below,  33  Hun,  623.) 

Samuel  Sand  for  appellant.  Before  an  offense  not  charged 
in  the  indictment  can  be  considered  by  the  jury  upon  the  ques- 
tion of  knowledge  or  intent  of  the  defendant  in  committing 
the  offense  charged  against  him,  he  must  bo  proved  to  have 
committed  such  other  offense.  (1  Whart.  Prin.  &  PL,  §§  631, 
647,  p.  629 ;  Whart.  Crim.  Ev.,  §  48,  p.  46  b  ;  id.,  §  46,  p.  44 ; 
id.,  §  104 ;  People  v.  Ilowe^  2  T.  &  C.  383  ;  Comm.,  v.  Shepard^ 
1  Allen,  575;  Cppperman  v.  People^  56  N.  Y.  503;  ColeuKm 
V.  People^  55  id.  90 ;  Comm.  v.  Edgerly^  10  Allen,  184 ;  R, 
V.  Harris,  F.  &  F.  342 ;  People  v.  Thwna%,  3  Park.  Cr.  256 ; 
People  V.  Kennedy,  32  N.  Y.  141.)  Any  illegal  evidence  that 
would  have  a  tendency  to  excite  the  passions,  arouse  the  preju- 
dice, awaken  the  sympathies  or  warp  or  influence  the  judg- 
ment of  the  jury  in  the  least  degree  cannot  be  considered  harm- 
less. {Anderson  v.  ^.,  W.  cJ&  (9.  R,  R,  Co,,  54  N.  Y.  334; 
Ilagan  v.  Dillon,  76  id.  171 ;  Coleman  v.  People^  58  id.  561.) 
If  the  prosecution  had  given  any  proof  that  Lyon  had  committed 
the  offense  charged  against  him,  they  could  not  prove  acts  of 
Bork  subsequent  to  the  offense  charged.  (Whart.  Crim.  Ev.. 
§  104;  1  Whart.  Prin.  &c  PI.,  §§  631,  subd.  4,  647;  Iloioe  v. 
People,  2  T.  &  C.  383.)  The  defendant  is  charged  in  the  in- 
dictment as  i^rincipal  with  the  commission  of  a  felony  not  a 
misdemeanor.  (Laws  of  1875,  chap.  19 ;  R.  S.  [7th  ed.]  2499  ; 
People  V.  Yan  Steenhurgh,  1  Park.  Cr.  39 ;  Burrill's  Law 
Diet.  613 ;  People  v.  Park,  41  N.  Y.  21 ;  Andrews  v.  Dietrich^ 
14  Wend.  31 ;  People  v.  Borges,  6  Abb.  132 ;  Elock  v.  Pto-^ 
pie,  2  Park.  676 ;  Barbour's  Cr.  Law  [3d  ed.  ],  vol.  1,  pp.  18,  l\) ; 
People  V.  Adler,  3  Park.  Cr.  249 ;  People  v.  Finn,  87  X. 
Y.  533;  State  v.  Smith,  8  Blatchf.  489;  People  v.    Braair^ 
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26  Hqu,  378.)  The  crime  being  a  felonj,  proof  of  actual  or 
ooDstructive  presence  of  the  defendant  was  indispensable  to  the 
people's  case  under  the  indictment  which  charged  him  as  prin- 
cipal only.  ( Wiosson  v.  People,  5  Park.  Cr.  119 ;  People 
V.  J^atz,  23  How.  93 ;  McQamey  v.  People,  83  N.  T.  408.) 
The  fact  that  the  money  was  used  in  the  business  of  the  firm 
did  not  prove  that  the  defendant  received  it.  {Bork  v.  People, 
16  Hun,  476.)  When  the  act  is  not  criminal  per  se,  but  is 
only  criminal  if  done  with  a  particular  intent,  such  intent 
norust  be  alleged  and  proved  according  to  the  terms  of  the  stat- 
ute. {People  V.  Johnson,  1  Park.  Cr.  664;  3  Greenl.  Ev. 
[I3th  ed.J,  §  13,  p.  14 ;  State  v.  MaUory,  34  N.  J.  L.  410.) 
The  court  erred  in  refusing  to  charge  the  jury  that  evidence 
of  good  character  is  not  only  of  value  in  doubtful  cases,  but 
that  it  may  raise  a  doubt  in  the  minds  of  the  jury,  when  with- 
out it  none  would  exist.  {Remsen  v.  People,  43  N.  Y.  6 ; 
Stover  V.  People,  56  id.  319 ;  Cancemi  v.  People^  16  id.  501.) 
That  the  crime  of  which  the  defendant  was  convicted  was  be- 
yond all  question  a  felony,  and,  hence,  under  this  indictment 
as  principal  in  the  commission  of  such  a  crime,  he  cannot  be 
convicted,  the  proof  being  clear  and  decisive  that  at  the  time 
of  its  commission  he  was  thousands  of  miles  away,  and  could 
have  no  act  or  part  in  its  commission,  and  could,  at  the  most, 
only  have  been  charged  as  an  accessory  before  the  fact.  (Haw- 
kins'  PL  of  Cr.,  vol.  1,  p.  72,  §  5  [Curwood'sed.]  ;  Penal  Code, 
§  5 ;  People  v.  War,  20  Cal.  117;  State  v.  Smith,  8  Biatchf. 
489;  Buford  v.  Cowen,  14  B.  Monr.  24.)  In  the  absence, 
therefore,  of  any  attempt  at  definition  in  our  own  statute  this 
offense  was  clearly  a  felony  in  analogy  to  the  common-law  rule, 
being  a  new  crime  created  by  statute,  which  authorized  impris- 
onment in  State  prison  as  its  punishment.  (1  Hawkins'  PI. 
of  Cr.  72,  §  5;  1  Hale's  PI.  of  Cr.  703.)  The  definition  of 
a  felony  contained  in  the  statute  should  be  deemed  exhaustive. 
It  classes  crimes  as  felonies  and  misdemeanors,  and  the  only 
test  as  to  the  class  to  which  any  new  crime  belongs  is  the  pun- 
ishment. If  liable  to  imprisonment  in  a  State  prison,  it  is  a 
felony ;  if  not,  it  is  a  misdemeanor,  whether  a  felony  at  com- 
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mon  law  or  not.     {People  v.  Finny  87  N.  Y.  533 ;  26  Hun, 
58 ;  People  v.  Vutoher,  83  K  Y.  240.) 

Edward'  W.  JBatchj  district  attorney,  for  respondent.  The 
indictment  was  sufficient.  {Bork  v.  People^  91  N.  Y.  6.)  Tie 
act  of  Bork  in  taking  the  money  was  the  act  of  Lyon.  {Peo- 
ple V.  Adams^  3  Den.  190 ;  People  v.  IlaU^  57  How.  Pr.  347  \ 
1  Bl.  Com.  429,  474 ;  Co.  Litt.  25S,  note  a ;  Broom's  Max- 
ims, 373 ;  7  M.  &  G.  33,  32  ;  2  Burrill's  Law  Diet.  853.)  The 
offense  charged  in  the  indictment  is  a  misdemeanor,  as  upon 
conviction  the  court  has  power  to  fine  without  imprisonment 
in  the  State  prison,  and  there  are  no  words  in  the  statute 
describing  the  offense  which  makes  it  a  feIon.y.  {Fdssett  v. 
SmiiJh,  23  N.  Y.  252  ;  Shay  v.  People,  22  id.  317 ;  Thome  v. 
Tiirck,  94  id.  90  ;  Nicholemi  v.  Welch,  60  id.  362 ;  Foster^  v. 
People,  50  id.  604.)  It  is  clearly  evident  that  it  was  never  tbe 
intent  of  the  legislature  to  make  the  offense  created  by  this 
statute  a  felony.  {Commonwealth  v.  Barlow,  4  Mass.  439; 
Contm.onwedlth  v.  Casey,  12  Cush.  246.)  The  taking  of  the 
money  constituted  the  offense,  and  this  being  a  misdemeanor, 
all  connected  witli  it  are  principals.  {People  v.  Erwin,  4  Den. 
129  ;  Irvine  v.  Wood,  51 N.  Y.  224 ;  People  v.  Wilson,  6  Park. 
Cr.  19 ;  Russell  on  Crimes,  27 ;  Kin^  v.  Johnson,  7  East, 
65  ;  People,  ex  rd,  v.  Mead,  28  Hun,  227.)  In  order,  how- 
ever, to  sustain  this  conviction,  it  is  not  necessary  to  determine 
whether  or  not  this  is  a  misdemeanor,  for  Lyon  was  a  principal 
in  the  commission  of  this  offense.  (1  Whart.  Cr.  L.,  §§  207, 
208 ;  PicTca/rd  v.  Georgia,  30  Ga.  757 ;  StaU  v.  Shultlff,  18 
Me.  368 ;  Beese  v.  State,  12  Ohio  [Critchfield],  146 ;  Low£nstein 
V.  People,  54  Barb.  299 ;  Mackesey  v.  People,  6  Park.  114.) 
Evidence  which  establishes  guilty  knowledge  and  fraudulent 
intent  was  competent  to  establish  the  existence  of  a  conspiracy 
between  Bork  and  Lyon.  {Coleman  v.  People,  55  N.  Y.  81 ; 
Pierson  v.  People,  79  id.  424;  People  v.  Dowling,  84  id. 
486  ;  Pontius  v.  People,  82  id.  347 ;  People  v.  Wood,  3  Park. 
Cr.  681;  Wyman  v.  People,  4  Hun,  511  ;  1  Greenl.  on  Ev., 
§  53 ;    Commonwealth  v.  Eastman,  1  Cush.  216 ;  Commonr- 
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wealth  V.  Miller^  3  id.  250 ;  Com/trwnxoealih  v.  Merriman^  14 
Pick,  519;  Coiniaonwealih  v.  luckerrnmt^  10  Gray,  173; 
Commonwealth  v.  Ct?^,  115  Mass.  481;  People  v.  Gibhs^  93 
N.  Y.  470 ;  P^(?pZ^  v.  SpeUman,  20  Alb.  L.  J.  96 ;  J/<?^^;*  v. 
P^opi?^,  80  K  Y.  364 ;  92  id.  607 ;  U.  S.  v.  Jiussell,  19  Fed. 
Eep.  591;  Nat.  Trust  Go.  v.  Gleason,  77  JST.  Y.  400;  Pafge 
V.  P^jt^Z^,  3  Abb.  on  A  pp.  439 ;  6  Park.  Cr.  683.)  Proof  of 
the  body  of  tlie  offense  establishes  intent  to  defraud.  *  {People 
V.  Pulton,  15  Wend.  581 ;  Peg.  v.  NaxjUr,  10  Co.  G.  C.  151 ; 
1  L.  R.,  0. 0.  4  ;  11  Jnr.  [K  S.]  910  ;  35  L.  J.  if.  C.  61 ;  14  W. 
E.  58 ;  13  L.  T.  [N.  S  j  381 ;  II&n7iy  v.  People,  31 N.  Y.  330; 
Filkins  v.  People,  69  id.  101 ;  Crowley  v.  People,  8  Abb.  N.  C. 
1 ;  Case  v.  Phelps,  39  N.  Y.  164.)  No  error  was  committed 
in  receiving  in  evidence  the  books  of  the  firm  of  Lyon,  Bork  & 
Co.,  and  Lyon  &  Co.,  or  of  receiving  in  evidence  the  checks 
and  memorandums.  {Sherman  y.  Smith,  4^2  How.  Pr.  198; 
Bedauer  v.  Strong,  23  Ilun,  445 ;  Bliss  v.  Madison,  52  Barb. 
345  ;  Townsend  v.  Brown,  11  Abb.  365  ;  Jdng  v.  Lama,  69 
N.  Y.  24 ;  Van  Sclwick  v.  N.  Ins.  Co.,  68  id.  434 ;  16  Hun, 
604 ;  14  id.  452 ;  6  id.  333 ;  Beck  v.  Ellis,  6  B.  &  C. 
145;  9  D.  &  R.  147;  FarreU  v.  People,  21  Hun,  485;  12 
Week.  Dig.  57 ;  Hope  v.  People,  83  K  Y.  418.) 

Rapallo,  J.  The  defendant  was  convicted  in  the  Court  of 
Oyer  and  Terminer  of  Erie  county,  under  chapter  19  of  the 
Laws  of  1876,  upon  an  indictment  charging  him  with  having, 
on  the  14th  of  September,  1875,  fraudulently  and  feloniously 
obtained  and  received  from  Joseph  Bork,  then  treasurer  of  the 
city  of  Buffalo,  the  sum  of  $2,200  of  the  funds  of  that  city, 
held  by  said  Bork  as  such  treasurer.  The  second  count  of  the 
indictment  charged  the  defendant  with  having  feloniously  and 
wrongfully  obtained  said  money  and  converted  it  to  his  own 
use.  In  both  counts  the  defendant  is  charged  as  a  principal^ 
and  there  is  no  count  charging  him  as  an  accessory. 

The  money  was  not  received  by  the  defendant  personally. 
It  was  deposited  by  Bork,  or  by  his  direction,  with  tlxe  bank- 
ing-house of  Lyon  &  Co.,  of  the  city  of  Buffalo,  of  which 
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iirm  Bork  and  the  defendant  were  members,  and  was  used  bj 
that  firm  in  its  business.  The  defendant  had  no  knowledge  of 
the  particular  transaction  npon  which  he  was  indicted,  he  being 
at  the  time  in  the  Territory  of  Utah,  where  he  had  been  for 
about  a  month  before,  and  he  did  not  return  to  Buffalo  until 
about  ten  days  after  the  transaction.  The  prosecution,  to  make 
out  their  case  against  him,  relied  upon  evidence  that  on  prior 
occasions  Bork  had,  with  the  knowledge  of  the  defendant,  used 
the  funds  of  the  cicy,  in  his  hands  as  treasurer,  in  the  business 
of  the  firm,  and  it  was  claimed  that  this  evidence  established 
that  an  understanding  existed  between  Bork  and  the  defendant 
that  the  city  funds  should  be  so  nsed  whenever  required.  The 
conviction  rests  upon  this  theory. 

On  the  part  of  the  defendant  the  point  is  taken  that  the 
offense  of  which  the  defendant  was  convicted  was  a  felony  ;  that 
there  is  no  evidence  upon  which  his  conviction,  as  a  principal, 
could  be  sustained,  he  not  having  been  either  actually  or  con- 
structively present  at  the  commission  of  the  offense ;  that  the 
most  that  could  be  claimed  is  that  the  evidence  tended  to  prove 
that  he  was  an  accessory  before  the  fact,  and  that,  as  such,  he 
could  not  be  convicted  under  an  indictment  charging  him  as  a 
principal. 

On  this  ground,  among  others,  the  defendant  moved  in  the 
Court  of  Oyer  and  Terminer  for  a  new  trial,  and  that  being 
denied,  he  appealed  to  the  General  Term  of  the  Supreme 
Court.  Both  of  those  tribunals  conceded  that  if  the  offense 
was  a  felony  the  conviction  could  not  stand,  and  we  concur  in 
that  view. 

Prior  to  the  adoption  of  the  Penal  Code,  where  a  crime 
of  the  grade  of  felony  was  committed  through  the  agency 
of  a  guilty  instrument,  the  instigator  was  regarded  as  an 
accessory  before  the  fact,  and  must  be  indicted  and  tried 
as  such.  {People  v.  Erwin^  4  Denio,  129  ;  Irvine  v.  Wood^ 
51  N.  Y.  224;  People  v.  Wixaon,  6  Park.  Cr.  121;  Bussell 
on  Crimes,  27;  Whart.  on  Crim.  Law,  §  114;  MoCamey 
v.  People^  83  N.  Y.  409,  412,  413.)  In  cases  of  misdemeanor, 
however,  there  were  no  accessories.     All  who  aided  or  partici- 


\ 


216  The  People  v.  Lyok.  [June, 

Opinion  of  the  Court,  per  Rapallo,  J. 

pated  in  the  crime  were  principals ;  the  present  cotiviction  was  * 
sustained  in  the  court  below  on  the  ground  that  the  offense 
created  by  the  act  of  1875  (Chap.  19)  was  a  misdemeanor  only. 

The  act  itself  does  not  define  in  terms  the  grade  of  the 
offense,  but  it  does  prescribe  the  punishment,  which  is  impris- 
onment in  a  State  prison  for  a  term  not  less  than  three  years 
or  more  than  ten  years,  or  a  fine  not  exceeding  five  times  the 
loss  resulting  from  the  fraudulent  act,  or  by  both  such  fine  and 
imprisonment. 

Statutes  creating  new  offenses  do  sometimes  declare  that  they 
shall  be  felonies,  but  the  instances,  although  numerous  in  Eng- 
land,  are  here  rare.  As  a  general  rule,  the  grade  of  the  offense 
is  determined  by  the  nature  of  the  punishment  pi*e8cribed. 
The  term  "  felony,"  in  the  general  acceptation  of  the  English 
law,  comprised  every  species  of  crime  which  at  common  law 
occasioned  a  total  forfeiture  of  lauds  or  goods,  or  both,  and  to 
which  might  be  superadded  capital  or  other  punishment  accord- 
ing to  the  degree  of  guilt.    (4  Bl.  Com.  91,  95.) 

In  England  the  rule  with  regard  to  felonies  created  by  stat- 
ute seems  to  be  that  not  only  those  crimes  which  are  declared 
in  express  words  to  be  felonies,  but  also  those  which  are  de- 
creed to  undergo  judgment  of  life  and  member  by  any  statute, 
become  felonies  thereby,  whether  the  word  "  felony  "  be  omit- 
ted or  mentioned.  (1  Sussell  on  Crimes  [4rth  ed.,  78],  44 ; 
Hawk.  PI.  of  Cr.,  chap.  40,  §  1.) 

The  word  *'  misdemeanor"  is  applied  to  all  crimes  less  than 
felonies,  comprehending  all  indictable  offenses  less  than  felonies. 
Among  these  are  included  in  England  perjury,  battery,  libel, 
conspiracies,  public  nuisances,  etc.  (1  Kussell  on  Crimes 
[4th  ed.,  79],  45.) 

In  this  State  forfeitures  of  property  on  conviction  of  crime 
have  been  abolished,  and  the  common-law  definition  of  felony 
is  inapplicable,  but  the  principle  of  determining  the  grade  of 
the  offense  by  the  character  of  the  punishment  is  recognized 
in  the  clearest  manner.  Many  crimes  which,  at  common  law, 
were  only  misdemeanors  are  here  felonies,  and  no  instance  can 
be  found  in  which  an  offense,  which  is  declared  to  be  a  misde- 
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mcanor^  can  be  visited  with  the  puniehment  prescribed  for  a 
felonj. 

Part  lY  of  the  Eevised  Statutes,  entitled  ^^  An  act  concern- 
ing crimes  and  punishments,  proceedings  in  criminal  cases  and 
prison  discipline,"  covered,  at  the  time  of  its  enactment,  the 
whole  subject  referred  to  in  its  title.  Chapter  1,  entitled  '^  Of 
crimes  and  their  punishment,"  is  divided  into  seven  titles,  in 
which  crimes  are  classified  as  follows :  The  first  title  is  enti- 
tled "  Of  crimes  punishable  by  death."  The  second,  thirds 
fourth  and  fifth  titles  relate  to  offenses  "  punishable  by  im- 
prisonment in  a  State  prison."  The  sixth  title  is  "  Of  offenses 
punishable  by  imprisonment  in  a  county  jail  and  by  fines,"  and 
under  this  title  are  enumerated  all  offenses  of  the  grade  of  mis- 
demeanors. The  maximum  term  of  imprisonment  for  any  of 
the  misdemeanors  enumerated  in  this  title,  with  but  a  sin- 
gle exception  in  section  36,  is  one  year's  imprisonment  in  a 
county  jail,  while  in  many  cases  a  much  milder  punishment  is 
prescribed,  and  by  section  40  (2  R.  S.  697),  it  is  provided  that 
"  every  person  convicted  of  any  misdemeanor,  the  punishment 
of  which  is  not  prescribed  in  this  or  some  other  statute,  shall 
be  punished  by  imprisonment  in  a  coitoty  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  f  250,  or  by  both  such  fine 
and  imprisonment." 

Every  one  of  the  offenses  enumerated  in  this  sixth  title  of 
chapter  1,  part  IV,  with  the  solitary  exception  of  petit  lar- 
ceny, is  therein  declared  in  terms  to  be  a  misdemeanor,  but 
there  is  not  a  single  offense  enumerated  in  the  second,  third, 
fourth  or  fifth  titles,  relating  to  offenses  punishable  by  im- 
prisonment in  a  State  prison,  which  is  in  terms  declared  to  be 
a  felony,  although  among  these  offenses  there  are  but  few 
which  were  felonies  at  common  law ;  the  greater  part  of  them, 
such  as  forgery,  perjury,  false  pretenses  and  many  others,  hav- 
ing been  only  misdemeanors  at  common  law.  Forgery  was 
made  a  felony  by  statute  in  the  reign  of  George  II,  first  by  a 
temporary  and  afterward  by  a  permanent  enactment,  but,  un- 
less there  has  been  some  very  recent  change,  perjury  and  false 
pretenses  are  still  misdemeanors,  while  petit  larceny,  though  a 
SicKELS  —  Vol.  LIV.  28 
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felony  at  common  law,  is  only  a  misdemeanor  in  this  State, 
notwithstanding  that  the  degree  of  the  crime  is  not  expressly 
declared  in  the  statute.  It  is  obvious  that  the  degree  of  the 
oflEense,  according  to  the  common  law,  does  not  afford  any  guide 
for  the  determination  of  that  question  in  this  State.  The 
seventh  title  of  chapter  1,  part  IV  of  the  Revised  Statutes, 
however,  furnishes  the  rule  by  which  the  degree  of  the  offense 
can  be  ascertained.  This  title  contains  "  General  provisions 
concerning  crimes  and  their  punishment."  Section  30  of  this 
title  (2  R.  S.  702)  provides  that  "  the  term  '  felony,'  when 
used  in  this  act,  or  in*  any  other  statute,  shall  be  construed  to 
mean  an  offense  for  which  the  offender  on  conviction  shall  be 
liable  by  law  to  be  punished  by  death,  or  by  imprisonment  in 
a  State  prison." 

Although,  as  has  been  already  remarked,  the  term  "felony" 
is  not  used  in  any  of  the  provisions  of  the  Revised  Statutes 
which  declare  the  offenses  punishable  by  imprisonment  in  a 
State  prison,  yet  it  is  used  in  many  other  provisions  relating  to 
persons  convicted  of  such  offenses.  For  instance,  sections  13 
and  14  of  article  3  of  title  4,  chapter  1,  part  IV  (2  R.  S.  683) 
provides  that  any  person  conveying  into  any  place  of  confine- 
ment any  disguise  or  other  thing,  with  intent  to  facilitate  the 
escape  of  any  prisoner,  detained  for  any  felony  whatever,  or 
on  a  charge  for  any  felony,  or  by  any  means  aiding  such  a 
prisoner  to  escape,  shall  be  punished  by  imprisonment  in  a 
State  prison  not  exceeding  ten  years.  Section  15  of  the  same 
title  provides  that  similar  assistance  to  a  prisoner  confined  for 
any  criminal  offense,  other  than  a  felony^  shall  be  punished  by 
imprisonment  in  a  county  jail  not  exceeding  one  year,  or  by 
fine,  or  both. 

Section  6  of  title  7  (2  R.  S.  698)  provides  that  every  person 
who  shall  be  an  accessory  to  any  felony  before  the  fact  shall, 
upon  conviction,  be  punished  as  a  principal  in  the  first  degree. 
By  section  19  (2  R.  S.  701)  a  sentence  of  imprisonment  in  a 
State  prison  for  any  term  less  than  life  suspends  all  the  civil 
rights  of  the  person  so  sentenced,  and  forfeits  all  public  offices 
and  private  trusts  or  powers  during  the  term  of  such  imprison- 
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meiit.  ^y  Boctiou  23,  before  ite  repeal,  no  person  sentenced 
upon  a  conviction  for  felony  was  competent  to  testify  in  any 
cause  unless  pardoned,  but  no  sentence  on  a  conviction  for  any 
offense  other  than  a  felony,  rendered  the  convict  incompetent. 
In  all  these  cases  there  is  no  escape  from  the  statutory  defini- 
tion of  the  term  "  felony." 

The  same  rule  for  determining  what  is  a  felony  is  preserved 
by  the  Penal  Code,  which  went  into  effect  December  1,  1882, 
It  declares  (§  4)  that  a  crime  is  either  a  felony  or  a  misde- 
meanor. Section  5,  that  a  felony  is  a  crime  which  is  or  may 
be  punishable  by  either  death  or  imprisonment  in  a  State  prison. 
Section  6,  that  every  other  crime  is  a  misdemeanor.  If  this 
Code  established  any  new  rule,  or  increased  the  degree  of  guilt, 
it  could  not  of  course  affect  the  defendant,  as  it  would  be  an 
ex  post  facto  law,  the  offense  with  which  he  was  charged  having 
been  committed  before  its  passage,  and  we  do  not  refer  to  it 
for  any  such  purpose,  but  simply  as  throwing  light  upon  the 
meaning  of  the  previously  existing  statutes,  of  which  the  pro- 
visions last  cited  are  a  mere  condensation. 

The  claim  now  made  on  the  part  of  the  prosecution  that, 
notwithstanding  the  clear  and  harmonious  provisions  of  the 
lievised  Statutes,  which  are  aptly  condensed  in  sections  4,  5 
and  6  of  the  Penal  Code,  the  offense  for  which  the  defendant 
was  tried  and  convicted,  an  offense  for  which  he  was  liable  to 
punishment  by  imprisonment  in  a  State  prison  for  not  less  than 
three  nor  more  than  ten  years,  and  for  which  ho  was  in  fact 
sentenced  to  imprisonment  in  a  State  prison  at  hard  labor  for 
a  term  of  four  years,  was  a  simple  misdemeanor,  strikes  us  as 
60  monstrous  that  we  should  not  have  doomed  it  justifiable  to 
go  into  such  an  extended  discussion  of  the  subject,  wore  it  not 
that  the  conclusions  at  which  we  have  arrived  come  iu  conflict 
with  a  decision  of  this  court  rendered  in  the  year  1861,  in  the  case 
of  Fassett  v.  Smith  (23  N.  Y.  252),  in  which  it  was  held  in  thu 
prevailing  opinion  of  James,  J.,  that  the  offense  of  obtaining 
goods,  etc.,  by  false  pretenses,  which  at  common  law  wasa  mere 
misdemeanor,  was  not  changed  by  flie  Revised  Statutes  into  a 
felony.    That  decision  is  the  main  reliance  of  the  prosecution  to 
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support  tho  judgment  here  appealed  from.  Fassett  v.  Smith  was 
a  civil  action  to  avoid  a  satisfaction-piece  of  a  mortgage  and 
restore  the  lien  of  the  mortgage,  on  the  ground  that  the  satis- 
faction-piece had  been  obtained  by  fraud.  The  defendants 
claimed  to  be  itm^^,/^  subsequent  purchasers  or  incumbrancers 
of  the  mortgaged  premises,  for  value,  without  notice  of  the 
fraud.  It  was  conceded  in  the  prevailing  opinion  that  if  the 
fraud  amounted  to  a  felony  they  would  not  be  protected.  Sec- 
tion 53  of  article  4,  title  3,  chapter  1,  part  4,  provided  that 
"  Every  person,  who  with  intent  to  cheat  or  defraud  another, 
shall  designedly,  by  color  of  any  false  token  or  writing  or  by 
any  other  false  pretense,  obtain  the  signature  of  any  person  to 
any  written  instrument,  or  obtain  from  any  person  any  money, 
personal  property  or  valuable  thing,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  a  State  prison  not  ex- 
ceeding three  years,  or  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  three  times  the  value  of  the  money, 
property  or  thing  so  obtained,  or  by  both  such  fine  aud  impris- 
onment." Section  54  provides,  that  if  the  false  token  shall 
be  a  negotiable  instrument  purporting  to  have  been  issued  by  a 
bank  not  in  existence,  the  punishment  shall  be  imprisonment 
in  a  State  prison  not  exceeding  seven  years.  The  article  con- 
taining these  provisions  comes  between  article  2,  which  treats 
of  forgery  and  counterfeiting,  and  article  4,  which  treats  of 
robbery  and  embezzlement. 

The  head-note  to  the  case  of  FasaeU  v.  Smith  states  the  result 
of  the  decision  to  be,  that  the  definition  of  the  term  *'  felony  " 
in  the  Revised  Statutes  has  not  so  changed  the  common  law  as 
to  prevent  a  purchaser  in  good  faith  and  for  value,  obtaining 
title  to  goods  which  the  original  vendee  procured  by  false  pre- 
tenses. If  this  is  the  extent  of  the  decision,  and  its  only  effect 
is  to  protect  a  hona  fide  purchaser  of  goods  obtained  by  a 
felony  of  the  description  referred  to,  the  decision  has  no  par- 
ticular bearing  on  the  present  case,  and  may  be  of  little  practi- 
cal importance,  inasmuch  as  the  Penal  Code  (§  528)  now  makes 
obtaining  goods  by  false  pretenses  larceny.  But  the  opinion 
in  Fassett  v.  Smith  goes  farther,  and  holds  that  section  30  does 
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not  assume  to  define  the  term  "  felony  "  except  when  used  in 
a  statate,  and  that  that  term  not  being  nsed  in  the  statute  relat- 
ing  to  false  pretenses,  the  common-law  character  of  the  crime 
of  obtaining  goods,  etc.,  by  false  pretenses  was  not  changed. 

This  interpretation  of  the  statute  is  at  variance  with  all  pre- 
vious decisions  on  the  subject  in  criminal  and  other  prosecu- 
tions, and  if  applied  to  criminal  cases  would  destroy  the  har- 
mony and  intelligibility  of  the  system  established  by  the  Re- 
vised Statutes,  which  has  already  been  shown.  Even  giving  to 
the  definition  in  section  80  the  restricted  meaning  attributed  to 
it  by  the  learned  judge,  there  conld  be  no  possible  doubt  of  its 
application  to  the  term  **  felony  "  in  the  statutes,  before  re- 
ferred to,  relating  to  the  offenses  of  aiding  a  prisoner  to  escape, 
of  subjecting  an  accessory  before  the  fact  to  the  same  punish- 
ment as  a  principal  in  the  first  degree,  suspending  the  civil 
rights  of  one  sentenced  to  State  prison,  of  rendering  one  con- 
victed of  the  offense  incompetent  as  a  witness,  etc.  Thus  for 
some  purposes  the  offense  would  have  to  be  treated  as  a  felony, 
while  for  others  it  would  not.  The  consequences  of  a  convic- 
tion would  be  those  visited  upon  a  conviction  for  a  felony, 
while  the  indictment  and  trial  would  be  governed  by  the  rules 
applicable  to  misdemeanors,  and  it  might  be  competent,  under 
the  provisions  of  section  26,  article  6  of  the  Constitution,  to 
make  the  offender  triable  in  a  Court  of  Special  Sessions  with- 
out a  common-law  jury.  See  article  6,  section  26,  which  is  as 
follows :  "  Courts  of  Special  Sessions  shall  have  such  jurisdic- 
tion of  offenses  of  the  grade  of  misdemeanor  as*  may  be  pro- 
vided by  law."  {People  v.  DiUcher,  83  N.  Y.  240 ;  People 
V.  Finn,  87  id.  633.) 

Prior  to  the  case  of  FasBeti  v.  Smith,  the  decisions  were, 
both  in  civil  and  criminal  cases,  uniformly  in  accord  with 
the  view  which  we  have  taken  as  to  the  effect  of  the  statu- 
tory definition  of  the  term  "felony."  In  Mowrey  v.  WaUh 
(8  Cow.  238),  which  was  decided  in  1828,  before  the  Re- 
vised Statutes  were  enacted,  it  had  been  held  that  one  who 
had  obtained  goods  by  fraud,  not  amounting  to  a  felony, 
could  convey  a  good  title  to  a  horui  fide  purchaser  for  value, 
though  it  was  conceded  that  if  the  goods  were  obtained  by 
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a  felony  no  title  would  pass ;  the  eflfort  of  the  original 
vendor  was  to  establisli  that  the  fraud  by  which  the  goods 
were  obtained  from  liim  was  sneh  that  the  person  obtaining 
them  was  guilty  of  larceny.  The  fraud  consisted  of  a  forged 
recommendation  and  guaranty,  and  amounted  only  to  a  false 
pretense.  But  the  court,  Savage,  Ch.  J.,  delivering  the  opin- 
ion, held  that  as  they  were  obtained  only  by  a  fraud  which, 
at  that  time,  did  not  constitute  felony,  the  bona  Jide  purchaser 
from  the  fraudulent  vendee  acquired  a  good  title.  But  in  the 
subsequent  case  of  Andrew  v.  Dleterich  (14  Wend.  31),  de- 
cided in  1835,  the  same  eminent  judge  delivered  the  opinion, 
holding  that  by  the  Revised  Statutes  obtaining  goods  by  false 
pretenses  was  made  a  felony,  and  the  law  was,  therefore, 
changed  from  what  it  was  when  Mowrey  v.  Wal%h  was  decided, 
and  he  held  that  no  title  passed  even  to  a  bona  Jide  purchaser 
from  one  who  had  obtained  tlie  goods  by  false  pretenses.  Ho 
construed  section  30  as  defining  what  constituted  a  felony, 
and  held  that  as,  by  2  R.  S.  767,  §  63,  every  person  ob- 
taining goods  by  false  pretenses  was  liable  to  be  punished  by 
imprisonment  in  the  State  prison,  he  was  guilty  of  a  felony, 
and  that  the  courts  were  bound  to  say  tliat  when  the  legislature 
altered  the  law  as  fo  what  constituted  a  felonious  taking,  they 
intended  that  such  alteration  should  have  its  full  effect,  and  the 
principle  should  bo  extended  and  carried  Out  in  all  Its  ramifi- 
cations. 

In  Peahocly  v.  Fenton  (3  Barb.  Oil.  451,  462),  decided  in  1848, 
Chancellor  Walworth  says :  "  There  can  be  no  doubt  from 
the  evidence  in  this  case  that  Fenton  obtained  the  mortgage 
from  the  complainant  by  false  pretenses  amounting  not  only  to  a 
gross  fraud,  but  also  to  a  felony  under  the  Revised  Statutes." 
The  doubt  which  he  is  stated  in  Fassett  v.  Smith  to  have  ex- 
pressed, was  not  as  to  whether  the  false  pretenses  amounted 
to  a  felony,  but  as  to  the  correctness  of  the  holding  in  Andrew 
V.  Dieterich  (14  Wend.  36)  that  the  operation  of  the  Revised 
Statutes  in  making  such  frauds  felonies  was  such  that  the 
power  of  a  fraudulent  vendee  of  goods  to  transfer  a  valid  title 
to  a  bona  fide  purchaser  no  longer  existed,  and  on  this  point  h^' 
declined  to  express  an  opinion. 
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In  Jiobinaorh  v.  Dauchy  (3  Barb.  20,  29)  the  court  treated 
the  obtaining  of  goods  by  false  pretenses, as  a  felony.  In  Peo- 
pie  V.  Vaji  Steenburgh  (1  Park.  Cr.  39)  it  was  held  that 
an  offense  as  to  which  there  was  a  discretion  in  the  court  to  pun- 
ish either  by  imprisonment  in  the  State  prison  or  by  fine  or 
imprisonment  in  a  county  jail,  was  within  the  statutory  defini- 
tion of  felony.  Accordingly  one  who,  without  a  design  to 
effect  death,  killed  a  human  being,  while  engaged  in  the  vio- 
lation of  an  act  punishable  as  above,  was  held  to  have  been  en- 
gaged in  the  commission  of  a  felony,  and  was  on  that  ground 
convicted  of  murder  and  sentenced  to  be  executed.  ,  This  view 
of  the  law  was  approved  by  the  Supreme  Court  to  whom  the 
question  was  submitted  by  the  governor.  In  Shay  v.  Peopis 
(22  N".  T.  317)  it  was  held  that  one  who  had  been  convicted  of 
petit  larceny  as  a  first  offense  was  a  competent  witness,  inas- 
much as  that  offense  was  not  punishable  by  death  or  imprison- 
ment in  the  State  prison,  and  therefore  was  not  convicted  of  a 
felony  within  the  definition  in  2  R.  S.  702,  §  30.  hv  People  v. 
Park  (41  N.  T.  21)  it  was  held  that  burglary  in  the  third  degree 
was  a  felony  under  the  definition  in  2  R.  S.  702,  §  30,  being 
punishable  by  imprisonment  in  the  State  prison,  although  the 
term  "felony"  is  not  used  in  the  statute  defining  the  offense. 
The  opinion  was  delivered  by  the  same  learned  judge  who  de- 
livered the  opinion  in  Fassett  v.  Smithy  and  he  says  that  his 
conclusion  is  not  in  conflict  with  Faasett  v.  Smithy  but  he  re- 
conciles the  cases  by  placing  his  opinion  upon  a  new  ground, 
different  from  that  taken  in  23d  New  York,  and  in  the  later 
case  says  that  Fasseit  v.  Smith  related  to  obtaining  goods  by 
falsQ. pretenses,  the  punishment  for  which  was  in  the  alternative 
—  State  prison,  county  jail  or  fine  —  and  hence  not  within 
the  statutory  definition  of  felony. 

This  last  ground  we  are  quite  unable  to  adopt,  inasmuch  as 
the  language  of  section  30  is  that  the  term  "felony"  shall  be 
construed  to  mean  an  offense  for  which  the  offender  is  liMe 
to  be  punished  by  death  or  by  imprisonment  in  a  State  prison. 

It  13  not  confined  to  cases  in  which  he  mufit  be  so  punished. 
The  maximum  punishment  to  which  he  is  liable  to  be  subjected 
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is  the  test  by  which  the  degree  of  the  crime  mast  be  determined. 
{People  V.   Van  Steeni^urgh^  aupra,) 

In  the  case  now  before  us  there  is  no  alternative  of  punish- 
ment by  imprisonment  in  a  county  jail.  If  there  is  any  im- 
prisonment it  must  be  in  a  State  prison,  though  a  fine  may  be 
substituted.   This  we  appi^ehend,  however,  is  not  very  important. 

In  PeopU  V.  BragU  (20  Hun,  378 ;  affirmed,  88  N.  Y.  586) 
the  offense  created  by  the  very  act  now  under  consideration 
(Laws  of  1876,  chap.  19)  was  treated  as  a  felony,  though  the 
point  was  not  expressly "  decided.  The  points  raised  were  of 
no  importance  unless  the  offense  was  a  felony.  But  in  over- 
ruling them  the  court  did  not  intimate  any  doubt  as  to  the 
grade  of  tlie  offense,  and  overruled  them  on  other  grounds. 

The  case  of  FdsaeU  v.  Smithy  if  construed  as  holding  only  that 
the  statutory  change,  which  converted  the  offense  of  obtaining 
goods  by  false  pretenses  into  a  felony,  did  not  change  the  former 
rules  of  law  in  respect  to  the  rights  of  a  hmafide  purchaser  of 
goods  from  a  fraudulent  vendee,  need  not  be  further  discussed 
here.  Chief  Judge  Savage,  in  Andrew  v.  Dieterich  (14  Wend. 
supra)  was  of  opinion  that  the  statutory  change  in  the  grade 
of  the  offense  should  be  carried  out  in  all  its  ramifications. 

Chancellor  Walworth  doubted  whether  that  was  a  correct 
view  of  the  legislative  intention  and  of  the  effect  of  the  statute. 

And  even  now  under  the  Penal  Code,  making  the  offense  lar- 
ceny, the  same  question  is  presented.  We  do  not  propose  to 
consider  it  here.  All  that  is  necessary  to  say  now  is,  that  not- 
withstanding the  views  expressed  in  the  prevailing  opinion  in 
Fassett  v.  Smith,  we  are  of  opinion  that  under  Laws  of  1875, 
chap.  19,  and  2  E.  S.  702,  §  30,  the  offense  for  which  the  de- 
fendant was  indicted  was  a  felony,  and  for  the  reasons  stated, 
the  conviction  cannot  be  sustained. 

The  conceded  facts  being  such  that,  under  the  present  indict- 
ment, no  conviction  could  bo  had,  it  seems  useless  to  direct  a 
new  trial. 

The  judgment  of  the  Supreme  Court  and  Court  of  Oyer 
and  Terminer  should  be  reversed. 

All  concur. 
Judgment  reversed. 
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Thb  People,  ex  rel.  Michael  F.  Collins,  Appellant,  v.  John 
D.  Spiosb,  as  Comptroller,  etc.,  Respondent. 

Where  the  plain  meaning  of  a  statnte  requires  that  a  retroactive  effect 
shall  be  given  to  it,  and  by  so  doing  no  vested  rights  are  destroyed,  no 
reason  or  rule  of  construction  prohibits  it,  and  where  it  appears  clearly 
that  the  object  of  the  act  is  to  obviate  controversies  between  innocent 
parties  arising  out  of  defective  legislation  or  the  improper  conduct  of 
public  officers,  and  to  accomplish  this  object  it  is  necessary  to  give  it  a 
retroactive  effect,  although  there  are  no  express  words  in  the  act' giving 
such  an  effect  to  it,  it  is  the  duty  of  the  court  to  so  construe  it. 

In  1879  the  Troy  Observer  was  legally  designated  as  an  official  newspaper 
for  the  city  of  Troy,  no  period  was  prescribed  by  statute  or  by  the  act 
of  appointment  for  the  termination  of  its  official  character.  By  the 
charter  of  the  city  of  Troy,  as  amended  in  1880  (§  4,  chap.  80,  Laws  of 
1880),  the  common  council  was  directed  on  the  second  Tuesday  in  March 
of  that  year,  and  after  the  general  election  in  each  succeeding  year,  to 
designate  four  official  papers,  which  were  required  to  be  members  of 
the  Associated  Press  of  the  State.  Tiie  Observer  was  not  a  member  of 
that  association.  The  common  council  failed  to  comply  with  said  re. 
quirement,  but  in  1881  and  in  1883  again  designated  the  Obsei^ver 
as  one  of  the  official  papers ;  it  was  employed  by  the  city  officers  and 
continued  to  perform  the  duties  of  said  position  until  June,  1883.  An 
act  was  passed  in  1881  (Chap.  144,  Laws  of  1881),  by  its  terms  validating 
the  official  publications  in  the  newspapers  previously  designated  by  the 
common  council  and  directing  payment  of  their  claims  for  such  publica- 
tions, and  in  1883  another  act  was  passed  (Chap.  319,  Laws  of  1883),  '*  to 
legalize  and  confirm  "  the  official  publications  in  said  city,"  and  to  audit 
and  pay  claims  in  connection  therewith,"  which  act  assumed  the  legal 
existence,  as  official  newspapers,  of  the  four  designated  up  to  the  pas' 
sage  of  the  act  of  1881,  and  validated  all  subsequent  official  publications 
therein  up  to  October,  1881,  and  also  declared  that  when  the  common 
council  failed  to  designate  official  papers  as  prescribed  by  law,  the  papers 
already  designated  and  appointed  should  hold  over  and  continue  to  act, 
and  should  be  paid  for  services  rendered  as  such  official  newspapers.  In 
proceeding^  by  mandamits  against  the  city  comptroller  to  compel  pay. 
ment  for  services  rendered  after  the  passage  of  the  act  of  1881,  held, 
that  it  was  the  plain  intent  of  the  act  of  1883  to  furnish  a  rule  by  which 
might  be  determined  all  pending  or  future  controversies  in  reference  to 
claims  for  public  printing  growing  out  of  any  neglect  of  the  common 
council  to  perform  its  duty  in  making  designations;  that  the  legal  effect 
of  the  acts  of  1881  and  1883  was  the  designation  of  the  Observer  as  an 
official  newspaper  and  authorized  the  publication  therein  of  all  legal 
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notices  until  a  termination  of  its  legal  existence  bj  some  sabseqaent 
affirmative  action  of  the  common  council,  and  entitled  it  to  payment  as 
well  for  such  official  services  rendered  during  the  period  between  the 
going  into  effect  of  the  two  acts  as  of  those  thereafter  rendered. 

(Argued  April  U,  1885;  decided  June  2.  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  20, 
1883,  which  modified,  and  affirmed  as  modified,  an  order  of 
Special  Term,  directing  the  issuing  of  a  peremptory  writ  of 
raamdarriua  commanding  the  comptroller  of  the  city  of  Troy 
to  cojintersign  two  accounts  for  official  printing  by  the  Troy 
Observer^  which  accountehad  been  audited  and  ordered  paid 
by  the  common  council  of  said  city. 

The  General  Term  modified  the  order  of  the  Special  Term  by 
limiting  it  to  the  second  account,  which  was  for  official  printing 
done  oil  and  after  April  30,  1883. 

The  material  facts  are  stated  in  the  opinion. 

Lewis  jE  Oriffith  for  appellant.  The  question  whether 
the  Ohserver  possessed  the  necessary  qualifications  as  to  the 
extent  of  its  circulation  within  the  city  of  Troy  on  the  days 
named  has  been  determined  by  the  common  council  as  a  ques- 
tion of  fact,  and  the  duty  performed  by  the  common  council 
was  a  judicial  one.  {People^  ex  rd.  Francis^  v.  Common 
Council  of  Troj/y  78  N.  T.  33 ;  Einny  v.  First  Nat.  Bk., 
50  Barb.  112.)  The  Associated  Press  of  the  State  of  New 
York  is  a  private  corporation.  (Laws  of  1867,  chap.  754.) 
The  act  in  question  (Laws  of  1880,  chap.  30)  is  a  local  and 
private  bill,  within  the  meaning  of  the  Constitution.  (Const, 
art.  3,  §  18  ;  Broom's  Const.  L.  238  ;  Oale  v.  ViUage  of  Kala- 
mazoo^ 23  Mich.  349.)  The  policy  or  propriety  of  an  act  of 
the  legislature  cannot  be  considered  in  the  face  of  a  constitu- 
tional objection.  (Laws  of  1884,  chap.  237.)  The  action  of 
the  common  council  in  auditing  the  bills  and  directing  their 
payment  is  a  conclusive  recognition  of  its  ability.     {^ATJbany 
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City  Nat.  Bk.  v.  City  of  AThanrj,  17  N.  T.  Weekly  Dig.  177.) 
The  common  council  had  the  power  to  designate  the  appellant's 
newspaper  as  an  official  paper,  and  subsequently  to  audit  and 
order  paid  the  bills  for  services  rendered  under  such  designar 
tion.  These  were  legislative  acts,  and  are  a  conclusive  recog- 
nition of  the  liability  of  the  city,  and  preclude  it  from  defend- 
ing on  the  ground  that  it  was  not  originally  liable  to  pay  the 
debts  in  question.  {Albany  City  Nat,  Bk.  v.  City  of  Albam/^ 
92  N.  T.  363 ;  Peterson  v.  Mayor,  etc.,  17  id.  449.) 

WilUmn  J,  Roohe  for  respondent.  The  rule  of  construc- 
tion in  respect  to  the  repealing  of  statutes  is,  that  the  earliest 
act  remains  in  force,  unless  the  two  are  manifestly  inconsistent 
with  and  repugnant  to  each  other ;  or  unless,  in  the  latest  act, 
some  express  notice  is  taken  of  the  former,  plainly  indicating 
an  intention  to  abrogate  it.  {Bowen  v.  Zeasey  5  Hill,  225.) 
A  legislative  act  is  not  to  be  declared  void  upon  a  mere  con- 
flict of  interpretation  between  the  legislature  and  the  judicial 
power.  {People^  ex  rel.  Burrows,  v.  Supers  of  Ora/nge  Co., 
17  N.  Y.  241.)  Every  presumption  is  in  favor  of  the  validity 
of  legislative  acts,  and  they  are  to  be  upheld,  unless  there  is 
a  substantial  departure  from  the  organic  law.  Cgurts  have  no 
concern  with  the  propriety  or  wisdom  of  legislation.  That 
power  has  been  committed,  by  the  Constitution,  to  the  legis- 
lative department  of  the  government,  and  witti  its  exercise 
courts  cannot  interfere.  {People,  ex  rel.  City  of  Rochester, 
V.  Briggs,  50  N.  T.  558,  559.)  Every  presumption  is  in  favor 
of  the  constitutionality  of  acts  of  the  legislature.  An  ad- 
verse, doubtful  construction  is  not  sufficient  to  condemn  an 
act.  \MaUer  of  the  Gilbert  El.  By.  Co.,  70  N.  T.  367.)  It 
is  the  duty  of  the  court  to  decide  a  constitutional  question 
only  when  it  is  directly  and  necessarily  involved  in  the  issue 
to  be  determined     (89  N.  Y.  92 ;  People,  ex  rd.  Woods,  v. 

Crissey,  91  id.  616.) 

« 

BuGEB,  Gh.  J.    This  is  a  proceeding,  by  mdfndamus,  to 
compel  the  comptroller  of  the  city  of  Troy  to  countersign  two 
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certain  bills  containing  items  of  account  accruing  between  the 
dates  of  June  13,  1881,  and  June  5,  1883,  for  advertising  and 
publishing  oflBcial  proceedings  and  notices  for  the  municipal 
government  of  Troy,  by  the  Troy  Ohsej^ver.  No  question  is 
made  but  that  the  services  in  question  were  actually  rendered 
by  the  relator,  nor  but  that  the  city  of  Troy  had  the  benefit  of 
them,  in  the  performance  of  a  duty  imposed  upon  it  by  law. 
It  is,  however,  urged,  as  a  defense,  that  the  Troy  Observer  was 
ineligible  for  the  legal  performance  of  such  work  after  Feb- 
ruary, 1880,  by  reason  of  not  possessing  the  qualification  of 
membersliip  in  the  Associated  Press,  required  by  chapter  30 
of  the  Laws  of  that  year,  and,  as  a  consequence  thereof,  that 
the  performance  of  any  printing  required  to  be  done  by  an 
official  newspaper,  after  that  period,  could  not  lawfully  be 
performed  by  the  Troy  Observer,  Under  the  authority  of 
the  city  charter,  as  amended  by  section  3  of  chapter  813 
of  the  Laws  of  1873,  reading  as  follows:  "The  common 
council  shall  designate  not  to  exceed  four  newspapers,  having 
the  largest  circulation  in  the  city,  in  which  the  city  advertising 
shall  be  done  only  on  the  order  of  the  common  council,"  on 
March  11,  1879,  the  Troy  Observer  was,  among  others,  legally 
designated  as  one  of  such  newspapers.  No  period  was  pre- 
scribed by  the  law,  or  by  the  act  of  appointment,  as  appears 
herein,  for  the  termination  of  the  official  character  of  the 
papers  designated,  and  the  inference  must  be  that  it  was 
intended  to  continue  until  legally  terminated,  either  by  some 
provision  of  law,  the  act  of  the  appointing  power  naming  a 
successor  thereto,  or  by  a  repeal  of  the  authority  under  which 
the  designated  paper  was  acting.  It  is  not  claimed  that  any 
other  paper  has  at  any  time  been  legally  designated  to  succeed 
the  Troy  Observer^  as  an  official  newspaper,  or  that  the  com- 
mon council  have,  by  any  legal  act,  attempted  to  terminate  its 
official  existence.  The  claim  is,  that  by  virtue  of  section  4 
of  chapter  80,  Laws  of  1880,  amending  section  3  of  title  2, 
chapter  598  of  Laws  of  1870,  and  providing  that  "  the  com- 
mon council  shall,  on  the  second  Tuesday  of  March,  1880,  and 
at  its  second  regular  meeting  after  the  general  election  in  each 
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year,  designate  not  to  exceed  four  newspapers  published  in 
said  city,  and  liaving  the  largest  circulation  within  the  corpo- 
rate limits,  and  whose  proprietors,  or  firms,  or  newspapers 
shall  be  members  of  the  Associated  Press  of  the  State  of  New 
York,  in  which  all  municipal  advertisements,  etc.,  shall  be 
published,  and  which  shall  thereupon  be  known  as  official  news- 
papers," the  official  existence  of  the  Troy  Observer  was  termi- 
nated, and  publications  made  in  it  thereafter  were  unauthorized 
and  did  not  create  a  legal  liability  on  the  part  of  the  city  there- 
for. 

In  the  absence  of  legislative  interpretation,  implied  from 
confirmatory  statutes  subsequently  passed,  there  would  seem  to 
be  some  doubt  whether  the  act  of  1880  would,  of  its  own 
force,  terminate  the  official  existence  of  the  papers  theretofore 
named ;  but,  in  ^^ew  of  the  effect  of  such  legislation,  we  do 
not  think  it  profitable,  or  necessary,  to  discuss  that  question. 
The  question  presented  depends  mainly  upon  the  constniction 
to  be  given  to  chapter  319,  Laws  of  1883,  and,  incidentally,  to 
that  of  chapter  144,  Laws  of  1881 ;  and,  while  not  entirely 
free  from  doubt,  we  think  considerations  of  justice  favor  such 
an  interpretation  as  will  support  the  relator's  demand.  The 
claim  seems  to  be  a  meritorious  one,  and  its  collection  should 
not  be  defeated,  unless  some  insuperable  objection  exists  to 
its  enforcement.  A  fair  and  honest  claim  against  a  municipal 
corporation  is  entitled  to  the  application  of  the  same  rules  of 
construction  which  would  obtain  in  the  case  of  a  similar  claim 
against  an  individual,  and  neither  should  be  subjected  to  a 
strained  or  technical  interpretation  of  the  law  for  the  purpose 
of  defeating  them. 

The  papers  on  the  appeal  show  that  on  March  11,  1879,  the 
common  council  duly  appointed  four  newspapers,  viz. :  the 
Troy  Times y  Troy  Press ^  Nortftern  Budget  and  Troy  Obser- 
ver as  official  newspapers  for  the  city.  No  successful  attempt 
was  made  after  the  enactment  of  chapter  20  of  the  Laws  of 
1880  to  comply  with  the  provision  of  that  act  requiring  a  new 
designation  of  papers,  of  prescribed  qualifications  until  the  7th 
day  of  October,  1881,  when  the  same  papers  were  again  desig- 
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nated  by  the  common  council  to  act  as  official  newspapers 
of  the  city.  It  is  not  disputed  but  that  the  Observer  was  in- 
eligible to  appointment  under  the  Laws  of  1880,  as  not  having 
the  qualiiScation  of  being  a  member  of  the  Associated  Press. 
Notwithstanding  this  fact,  that  paper,  both  before  and  after 
the  7th  October,  1881,  was  employed  by  the  city  officers  to 
publish  official  notices  and  advertisements,  and  continued  to 
perform  this  duty  down  to  the  5th  day  of  June,  1883.  Again 
on  the  6th  day  of  April,  1883,  the  common  council  attempted 
to  name  official  papers  for  the  city,  and  by  a  vote  of  a  majority 
of  its  members  designated  the  Troy  Timee^  Standard,  Tele- 
gram,  and  Observer  as  such  papers.  It  is  claimed  on  the  part 
of  the  defendant  that  neither  the  Standard  nor  the  Observer 
possessed  the  legal  qualifications  to  entitle  them  to  be  named 
by  the  common  council,  and  this  fact  may  be  assumed  as  estab- 
lished by  the  case.  As  may  be  supposed,  controversies  soon 
arose  over  the  validity  of  the  publication  of  legal  notices  in 
the  papers  named,  and  over  the  claims  of  such  papers  to  com- 
pensation for  such  services,  owing  to  the  omission  by  the  com- 
mon council  to  make  any  designation  after  February,  1880,  and 
to  the  lack  of  statutory  qualifications  possessed  by  some  of  the 
papers  printing  the  municipal  proceedings  and  notices.  To  de- 
termine these  controversies  the  legislature,  on  April  25,  1881, 
passed  chapter  144  of  the  Laws  of  that  year.  This  act  in  terms 
assumed  to  validate  the  publication  of  all  municipal  advertise- 
ments, notices  and  proceedings  printed  in  the  four  newspapers 
previously  designated  by  the  common  council  as  official  news- 
papers, and  directed  the  payment  of  the  claims  of  said  four 
newspapers  for  such  .printing  and  services  upon  proof  that 
they  had  been  rendered  upon  the  direction  or  authority  of  the 
proper  officers  of  the  city  government.  This  act  was  in  terms 
retroactive  in  its  effect  and  was  intended  to  be  so  by  its  authors. 
The  claims  arising  previous  to  its  passage  have  all  been  settled 
in  accordance  with  its  terras.  The  act,  however,  assumed  to 
lay  down  no  rule  for  the  future  and  left  the  door  wide  open 
for  a  new  crop  of  controversies  and  claims  to  spring  up  out  of 
the  neglect  of  the  common  council  to  obey  the  requirements 
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of  the  act  of  1880.  In  the  spring  of  1883  application  seems 
again  to  have  been  made  for  legislation  to  remedy  the  evils 
growing  out  of  the  continued  disobedience  of  duty  by  the 
common  council.  The  act  of  April  26,  1883  (Chap.  319), 
was  the  result.  By  its  title  it  professed  to  be  ^^  An  act  to  le- 
galize and  confirm  the  printing  and  publication  of  municipal 
advertisements,  official  notices  and  the  common  council  pro- 
ceedings of  the  city  of  Troy  in  certain  newspapers  in  the  city 
of  Troy,  and  to  audit  and  pay  claims  in  connection  therewith." 
It  will  be  seen  that  the  title  refers  only  to  past  transactions 
and  existing  claims,  and  its  principal  object  and  design,  obvi- 
ously, was  to  settle  and  legalize  pending  controversies  and  ex- 
isting legal  embarrassments.  Its  first  section  assumes  the  legal 
existence  of  four  official  newspapers  in  the  city  of  Troy  up  to 
April  25,  1881,  the  date  of  the  passage  of  the  confirmatory 
act,  and  by  necessary  implication  confirms  the  official  status  of 
the  Troy  Observer  to  that  date.  It  then  proceeds  to  confirm 
the  legality  of  all  subsequent  publications  of  official  notices, 
etc,  in  such  official  newspapers  up  to  the  7th  day  of  October, 
1881,  and  authorizes  the  payment  of  the  claims  of  said  news- 
papers for  compensation  for  such  services.  Section  2  is  in  this 
language :  "  Whenever  the  common  council  shall  neglect  or 
fail  to  designate  official  papers  in  and  for  the  said  city  of  Troy 
at  the  time  and  in  the  manner  provided  by  law,  then  and  in 
such  case  the  newspapers  appointed  and  designated  as  official 
papers  for  said  city  at  the  last  preceding  designation  shall  hold 
over  and  continue  to  act  as  the  official  newspapers  of  said  city 
until  such  common  council  shall  designate  their  successors  in 
accordance  with  the  provisions  of  law,  and  shall  be  paid  for 
the  services  rendered  as  such  official  newspapers  as  other  claims 
against  said  city  are  audited  and  paid."  We  think  the  plain 
intent  of  this  act  was  to  furnish  a  rule  by  which  all  pending 
or  future  controversies  arising  out  of  claims  for  printing  pub- 
lic notices  in  said  city,  growing  out  of  any  neglect  of  the  com- 
mon council  to  perform  its  duty  of  making  designations,  should 
be  settled  and  discharged.  All  publications,  by  whomsoever 
made,  previous  to  October  7,  1881,  when  the  common  coimcil 


232  People,  ex  rel.  OoLLi}<rs,  v,  Spicbr.  [June, 

Opinion  of  the  Court,  per  Ruoeb,  Ch.  J. 


first  attempted  to  comply  with  the  reqiiirementB  of  the  act  of 

1880,  stood  substantially  upon  the  same  footing  and  were  sup- 
posed to  require  express  validation  in  order  to  render  any  of 
their  publications  lawful  and  received  it  in  the  first  section  of 
this  act ;  after  tliat  time  a  portion  of  the  newspapers  authorized 
to  be  designated  by  the  common  council  stood  upon  a  different 
footing  and  were  supposed  to  be  legally  designated  and  some 
of  them  were  supposed  not  to  be  so  named,  and  the  second 
section  of  the  act  seems  to  have  been  passed  for  the  purpose 
of  providing  for  such  a  contingency.  The  distinction  existing 
between  the  condition  of  affairs  before  and  after  October  7 

1881,  repels  any  inference  which  might  otherwise  be  drawn 
from  the  express  and  limited  confirmation  provided  by  the  first 
section  of  the  act  that  the  legislature  did  not  intend  to  legalize* 
the  publication  of  any  other  municipal  notices  and  proceedings. 
The  intention  of  the  act,  when  construed  in  the  light  of  sur- 
rounding circumstances,  seems  to  have  been  to  provide  a  scheme 
for  the  settlement  of  all  existing  controversies  by  aflirmati  ve  con- 
firmation  as  to  some  and  the  establishment  of  a  rule  by  which 
other  claims  growing  out  of  a  different  state  of  facts  might  be 
determined.  Any  other  construction  would  leave  the  existing 
controversies  for  a  period  of  time  unsettled  and  deny  the  rela- 
tor compensation  for  his  services  after  October  7,  1881,  while 
allowing  it  before  that  time,  without  any  apparent  equitable 
reason  for  such  discrimination.  The  assumption  in  the  first  sec- 
tion of  the  effect  of  the  confirmatory  act  of  1881,  in  making 
the  Observer  an  official  newspaper,  and  the  further  confirms^ 
tion  of  that  character  by  the  act  of  1883,  considered  in  con- 
nection with  other  provisions,  was  equivalent  to  a  legal  desig- 
nation of  that  paper  by  the  common  council,  and  authorized 
the  publication  in  such  paper  of  legal  notices  until  a  termina- 
tion of  its  official  existence  by  some  subsequent  affirmative  act 
of  the  common  council. 

The  conclusion  of  the  General  Term  that  after  the  passage 
of  the  act  of  1883  the  Observer  held  over  and  continued  its 
character  as  an  official  newspaper,  seems  to  be  inconsistent  with 
the  idea  that  such  character  had  previously  been  in  fact  termi- 
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nated.  The  words  "  to  hold  over  and  continue,"  used  in  the 
act,  imply  a  continuance  of  an  existing  term,  and  are  at  war 
with  the  idea  that  the  official  existence  had  previously  expired. 
The  effect  ascribed  to  this  act  in  endowing  the  Observer  with 
an  official  character  after  its  passage  by  virtue  of  a  hold- over 
clause,  would  seem  by  relation  to  legalize  its  intermediate  offi- 
cial existence.  This  act,  like  all  other  statutes,  should  be  so  con- 
strned  as  to  give  effect  to  the  intention  of  the  law- makers,  and 
if  its  plain  meaning  requires  that  it  should  be  given  a  retroac- 
tive effect,  and  neither  vested  rights,  existing  contracts  nor 
causes  of  action  are  thereby  destroyed,  no  reason  or  rule  of 
construction  prohibits  it.  The  general  rule,  which,  in  the  ab- 
sence of  express  language  authorizing  retroaction,  requires  a 
statute  to  be  so  construed  as  to  have  a  prospective  effect  only, 
is  not,  except  as  to  a  certain  class  of  statutes,  an  inflexible  one. 
It  is  said  in  1  Kent's  Commentaries,  456,  that  "  This  doctrine 
is  not  understood  to  apply  to  remedial  statutes  which  may  be 
of  a  retrospective  nature,  provided  they  do  not  impair  con- 
tracts or  disturb  absolute  vested  rights  and  only  go  to  confirm 
rights  already  existing  and  in  furtherance  of  the  remedy,  by 
curing  defects  and  adding  to  the  means  of  enforcing  existing 
obligations."  Legislation  of  this  character  is  of  frequent  oc- 
currence in  this  State,  and  when  restrained  within  proper  lim- 
its is  of  great  public  benefit  and  convenience.  When  the 
plain  object  and  design  of  a  statute  seems  to  be  to  obviate  con- 
troversies between  innocent  parties,  arising  out  of  defective 
legislation,  or  the  negligent  or  improper  conduct  of  public  offi- 
cers, it  would  seem  to  be  the  plain  duty  of  a  court  as  well  as 
the  requirement  of  a  wise  public  polic^y  to  adopt  such  a  con- 
struction, if  not  inconsistent  with  its  terms,  as  will  accomplish 
the  purpose  of  the  act. 

In  looking  for  the  intent  of  the  legislature,  not  only  the 
language  of  the  statute  may  be  resorted  to,  but  also  the 
circumstances  which  occasioned  its  enactment  and  the  object 
professed  in  its  title,  and  if  by  these  aids  the  intent  of  the 
act  can  be  clearly  ascertained,  effect  may  be  given  to  it  al- 
SiCKBLS  —  Vol.  LIV.  30 
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though  no  retrospective  words  are  contained  in  the  law.  (JPeo- 
pie  V.  MoVynefiix^  40  N.  Y.  113;  People  v.  Supervisors 
CoVumbia  Co.^  43  id.  132;  Ayers  v.  Lawrence^  59  id.  196; 
People^  ex  rel.  Witherbee,  v.  Supervisors^  70  id.  236 ;  CooJcq 
V.  Wood^  71  id.  371 ;  People,  ex  rd,  v.  Davenport,  91  id. 
585  ;  Dcmks  v.  QucLchenhush,  3  Denio,  594.)  Eesort  to 
these  sources  of  iDformation  seems  to  us  to  indicate  the  inten- 
tion which  we  have  referred  to  on  the  part  of  the  law-making 
power.  To  hold  otherwise  would  require  us  to  disregard  the 
avowed  declaration  of  its  object  embraced  in  the  title  and 
limit  its  remedial  provisions  to  a  comparatively  insignificant 
portion  of  time,  when  the  necessity  of  the  law  covered  a  long 
period,  and  the  expressed  opinion  of  the  law-makers  indicated 
the  need  of  comprehensive  legislative  relief.  The  terms  em- 
ployed in  the  acts  of  1881  and  1883  in  their  subject-matter, 
authorize  the  presumption  that  the  legislature  had  knowledge 
of  the  public  and  notorious  facts  and  circumstances  surround- 
ing the  situation  which  called  for  their  action  in  the  premises. 
{Brown  v.  Mayor,  etc.,  63  N.  Y.  244.) 

The  conclusion  we  have  reached  on  the  principal  question  in 
the  case  renders  an  examination  of  the  question  as  to  the  ne- 
cessity of  an  approval  by  the  mayor  of  the  audit  of  the  com- 
mon council  unnecessary. 

The  judgment  of  the  General  Term,  so  far  as  it  modifies 
that  of  the  Special  Term,  should  be  reversed  and  that  of  the 
Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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That  Pobtion  of  the  Cayuga  Nation  of  Indians,  residing  in 
Canada,  Appellant,  v.  The  State  of  New  Yoek,  Re- 
spondent. 

Certain  persons  styling  .themselves  "That  i>ortion  of  the  Cajnjj^a  Nation 
of  Indians  residing  in  Canada/'  presented  a  claim  to  the  board  of  audit 
(which  was  transferred  to  the  board  of  claims),  for  a  share  of  annuities 
agreed  to  be  paid  bj  the  State  to  said  nation  bv  treaties  of  1789  and 
1795.  Held,  that  the  claim  was  properly  denied;  that  the  claimants  have 
no  personal  or  associate  character  authorizing  them  to  present  the  claim; 
that  the  treaty  contract  was  between  the  State  and  the  Cayuga  nation  of  In- 
dians, and  if  violated,  only  the  contracting  parties,  not  a  citizen  of  the 
State  or  a  member  of  the  nation,  or  any  portion  of  such  members,  unless 
recognized  by  the  State  as  such,  could  demand  satisfaction  ;  that  so  long 
as  the  State  recognizes  the  tribal  organization  as  existing  and  deals  with 
it  as  a  nation,  the  courts  and  officers  of  the  State  must  so  regard  it ;  also 
that  if  any  claim  existed  it  was  not  a  private  one,  and  so  was  not  within 
the  jurisdiction  of  the  board.    (§  2,  chap.  444,  Laws  of  1876.) 

(Argued  April  17, 1885  ;  decided  June  2, 1885.) 

Appeal  from  decision  of  the  board  of  claims  made  April 
10,  1882,  dismissing  a  claim  for  a  share  of  certain  annuities 
specified  in  the  opinion. 

James  O.  Strong  for  appellant. 

D.  O^Brien,  attorney-general,  for  respondent.  The  board 
of  claims  had  no  jurisdiction  of  the  claim.  (Laws  of  1876, 
chap'.  444,  §  2.)  This  claim  does  not  come  within  the  desig- 
nation of  a  private  claim  against  the  State  under  the  act  of 
1876.  (^Case  of  the  N.  T.  Indians,  6  Wall.  761;  N.  T.  v. 
Dibble,  21  How.  366  ;  Worcester  v.  Georgia,  6  Pet.  516 ;  Mc- 
Kay  V.  Canvpbdl,  2  Saw.  118.)  These  claimants  stand  in  the 
same  relation  to  this  State  as  any  independent  political  com- 
munity would  occupy.  {McKay  v.  Vamipbell,  2  Saw.  118 ;  TJ. 
S.  V.  Osborne,  6  id.  406 ;  Hyan  v.  £norr,  19  Hun,  540.)  It 
is  only  through  the  intervention  of  his  tribe- or  nation  acting 
in  tliat  capacity,  that  an  Indian  can  be  recognized.  {Hastings 
V.  Farmer,  4  K  Y.  293 ;  Strong  v.  Waterman,  11  Paige,  607 ; 
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Dols  V.  /mA,  2  Barb.  639 ;  mk  v.  Wilkins,  112  U.  S.  94.) 
The  act  creating  the  board  of  claims  does  not  contemplate  the 
consideration  by  that  tribunal  of  Indian  affairs,  or  questions 
arising  thereunder,  another  tribunal  already  having  jurisdiction 
of  those  matters.  (Laws  of  1841,  chap.  234 ;  Thomas  v.  U.  &, 
Dev.  29  ;  Meade  v.  U.  S.y  2  Ct.  of  01.  224.) 

Danfoeth,  J.  This  proceeding  was  instituted  before  the 
board  of  audit  in  February,  18S3,  and  afterward,  by  statute, 
transferred  to  the  board  of  claims.  The  facts  stated  were 
substantially  the  same  as  those  in  People^  ex  rel.  "  That  por- 
tion of  the  Cayuga  Nation  of  Indians  residing  {n  Canada^* 
V.  The  Board  of  Commissioners  of  the  Land  Office^  just 
decided  by  this  court.*  The  appellant  claimed  to  recover  ^r«^, 
$448,000  as  their  share  of  all  the  annuities  promised  by  the 
State  to  "  The  Cayuga  Nation  of  Indians,"  by  the  treaties  of 
1789  and  1795,  falling  due  since  1810;  or,  second^  for  a  share 
of  those  accruing  since  June  1,  1849,  or,  failing  in  that,  thirdj 
for  a  share  of  the  annuities  accruing  since  June  1,  1877 ;  or, 
that  being  denied,  then,  fourth^  for  a  share  of  the  annuity 
becoming  due  June  1,  1883,  and  thereafter  forever,  according 
to  the  stipulations  of  those  treaties. 

The  board  of  claims  had  no  choice.  They  rejected  the  whole 
and  each  part  of  the  claim ;  and  among  many  serious  obstacles 
in  the  way  of  a  recovery,  they  pointed  out  one  so  obvious  and 
insurmountable  as  to  be  justified  without  argument.  The  title 
to  the  proceeding  indicates  that  whoever  the  claimants  are,  they 
have  no  personal,  or  even  associate  character ;  they  assume  to' 
represent  no  one,  and  it  is  not  pretended  that  they  are  author- 
ized by  statute  to  sue.  If  we  look  below  the  title,  we  find  the 
cause  of  action  is  a  treaty  stipulation  between  "  the  State  of 
New  York"  and  "the  Cayuga  Nation  of  Indians."  Its  pur- 
pose was  the  acquisition  of  the  Indian  title  to  lands  within 
this  State,  by  the  payment  of  a  certain  sum  of  money  annually 
to  that  nation.  '  It  concerned,  on  .one  side,  the  general  inter- 
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ests  of  the  State,  and,  on  the  other,  the  whole  body  of  the 
Cayuga  Nation.  Within  any  meaning  of  the  words,  therefore, 
the  transaction  was  public,  and  in  no  sense  private.  The 
treaties  were  made  by  competent  authority,  and  are  obligatory 
upon  both  parties.  But  if  violated  by  either,  the  other  con- 
tracting party  can  alone  demand  satisfa'ction,  and  neither  a 
citizen  of  the  State,  nor  a  member  of  the  "Indian  Nation," 
nor  any  portion  of  those  members,  unless  recognized  by  the 
State  as  such,  can  complain.  {Same  plai/ntifs  v.  ComrrCrs^ 
supra,)  *  If,  as  the  learned  counsel  for  the  appellant  contends, 
the  relator  has  "  neither  a  country  nor  a  government,  nor 
independent  functions  or  powers,"  it  does  not  thereby  acquire 
individual  or  general  rights.  If  it  has  separated  from 
its  tribe,  it  is  immaterial.  So  long  as  the  State  recognizes 
the  tribal  organization  as  existing,  and  deals  with  it  as  a  nation, 
the  courts  and  officers  of  the  State  must  so  regard  it.  The 
relator,  however,  still  claims  to  be  a  portion  of  the  nation, 
and  so  admits  its  actual  existence.  The  claim  it  puts  forward 
has  no  color,  except  from  that  fact,  nor  has  it  any  title  or 
interest  separate  from  that  of  its  tribe.  If  the  claim .  exists 
at  all,  it  is  not  a  private  one,  and,  consequently,  the  board  of 
claims  properly  dismissed  it.     (Laws  of  1876,  chap.  444,  §  2.) 

The  order  appealed  from  should  be  affirmed. 

All  concur ;  Finch,  J.,  in  result. 

Order  affirmed. 
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Courts  wiU  not,  in  all  caseB,  interfere  by  injunction  to  restrfiin  the  contin-        1^8  *618i 
uance  of  an  illegal  trade  or  business  ;  to  require  the  exercise  of  this 
equitable  power  as  a  matter  of  right,  it  must  also  be  made  clearly  to     . 
appear  that  the  trade  or  business  is  either  dangerous  to  human  life,  det-    /' 
ri mental  to  health,  or  the  occasion  of  great  public  inconvenience. 
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The  provisions  of  the  New  York  city  Consolidation  Act  (§§  686,  637,  646. 
chap.  410,  Laws  of  1882),  giving  courts  jurisdiction  to  interfere  by  in- 
i  unction  to  restrain  nuisances  in  that  city,  has  not  changed  the  rule.  By 
the  act  it  must  be  made  to  appear  that  the  injunction  is  needed,  among 
other  things  to  prevent  "  serioos  danger  to  homaa  life,  or  serioas  detri- 
ment to  health." 

In  an  action  brought  to  restrain  the  sale  of  certain  teas,  it  appeared,  and  the 
court  found,  that  the  teas  were  adulterated  to  some  extent  with  offensive 
and  noxious  substances,  and  their  possession  for  the  purpose  of  sale  was 
a  nuisance  ;  but  the  court  found  that  there  was  no  sufficient  evidence  to 
prove  that  the  use  of  the  teas  was  "  dangerous  to  human  life,  or  detri- 
mental to  health,  or  unwholesame,''  or  that  the  injunction  was  needed  to 
prevent  serious  danger  to  human  life,  or  detriment  to  health.  Held, 
that  there  was  no  irreconcilable  repugnancy  in  the  findings,  and  that  the 
relief  sought  was  properly  denied. 

Jt  seems  that  where  the  findings  of  a  trial  court  are  apparently  inconsist- 
ent, it  is  the  duty  of  the  appellate  court,  if  possible,  to  reconcile  them, 
and  give  effect  to  the  real  meaning  and  intent  of  the  court  in  making 
them. 

(Argued  April  20,  1885  ;  decided  June  2,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  December  1,  1884,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  19  J.  &  S.,  109.) 

This  action  was  brought  to  restrain  defendants  from  selling 
certain  packages  of  teas  known  as  "  Pingsueys  teas." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W.  P,  Prentice  for  appellants.  There  was  a  clear  legal 
right  to  the  remedy  of  injunction  in  this  case,  and  the  judg- 
ment of  the  court  below  is  reviewable  here.  {People^  ex 
rel.  V.  Common  Council  of  Syracuse,  78  N.  T.  66 ;  Hoto- 
eU  V.  Mills,  53  id.  322 ;  N.  Y.  City  Cons.  Act  of  1882, 
§§  636,  637,  646,  570,  and  Laws  1867,  chap.  956,  §  6 ;  Laws 
1881,  chap.  407,  p.  553.)  The  acts  of  the  defendants  were  a 
public  nuisance,  under  the  definition  of  the  statute.  (Laws  of 
1867,  chap.  956,  §  6 ;  N.  Y.  City  Cons.  Act  of  1882,  §  636 ; 
Health  Department  v.  Police  Departm^nty  9  J.  &  S.  324 ; 
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Catlm  V.  Valentinej  9  Paige,  676  ;  Brady  v.  Weeks^  3  Barb. 
151 ;  Wood  on  Nuisances,  47f>,  §  769 ;  id.  813  ;  Smith  v.  Gurn^ 
ming^  2  Pars.  92  ;  AWy-Oen'l  v.  BuU^  6  Vesey,  129  ;  Atfy- 
Gen'l  V.  Nichd,  16  id.  338 ;  2  Whart.  Cr.  L.,  §  2370 ;  Bex 
V.  Dioion,  3  Maule  &  S.  11 ;  MoKeon  v.  /S^,  61  N.  T.  306  ; 
Sedg.  on  Stat,  and  Const.  Law,  577,  note ;  Christopher  v. 
Mayor^  etc.j  13  Barb.  667  ;  Debaun  v.  Mayor^  eto.y  16  id.  392  ; 
Trerhor  v.  Jacksmi,  15  Abb.  [K  S.]  61,  116.)  The  tea  in 
question  having  been  adulterated  plaintiffs  were  entitled  to 
have  the  sale  of  it  enjoined.  (N.  Y.  Cons.  Act  of  1882, 
§§  636,  646;  Dennis  v.  Eckhardt,  3  Grant,  302;  Good^ 
rich  V.  People,  3  Park.  Cr.  622 ;  2  Whart.  Cr.  L.,  §  2370 ;  2 
Stoiy's  Eq.  Jur.,  §§  921-927 ;  People  v.  Sturtevant,  9  N.  Y. 
269  ;  Rex  v.  White,  1  Burr.  337 ;  Wood  on  Nuisances,  11, 12, 13, 
34, 71 ;  Bex  v.  Dixon,  3  Maule  &  S.  11 ;  48  L.  T.  Rep.  [N.  S.] 
223  ;  Banbury  v.  Page,  45  id.  759 ;  8  Q.  B.  97 ;  28  Alb.  L. 
J.  291 ;  Fitzpatrick  v.  KeUy,  8  Ct.  of  Q.  B.  337 ;  BoberU  v. 
Bgerton,  9  id.  494.)  Whenever  a  question  of  fact  is  found  con- 
trary to  what  the  undisputed  evidence  requires,  a  legal  error  is 
committed  which  may  be  corrected  by  this  court  upon  appeal. 
(39  N.  Y.  117 ;  40  id.  169 ;  Bawell  v.  Mills,  53  id.  322 ; 
Fdlows  V.  Northwp,  39  id.  117;  Putna/m  v.  Hvhbell,  42  id. 
106 ;  Meyer  v.  AmidoTi,  45  id.  169 ;  Oberlander  v.  Spiess, 
id.  175.)  Where  the  findings  of  fact  conflict,  the  defeated 
party  is  entitled  to  those  most  favorable  to  him  and  may  rely 
upon  them  in  aid  of  the  exceptions  to  the  conclusions  of  law. 
{Schwinger  v.  Baymond,  83  N.  Y.  193  ;  BonneU  v.  Griswold, 
89  id.  137.)  It  is  within  the  police  powers  of  the  State  to  pre- 
vent by  law  the  having  or  offering  for  sale  within  the  State  of 
adulterated  food  or  drugs,  or  unwholesome  food.  {B,  B.  Co. 
V.  HtLsen,  5  Otto,  472  ;  Phelps  v.  Bacey,  60  N.  Y.  14 ;  Pot- 
ter's Dwarris,  did  467 ;  People,  ex  reL  Barlow,  v.  Curtis, 
50  N.  Y.  826.)  The  constitutional  question  has  long  been  set- 
tled in  our  State  in  favor  of  these  powers.  {Met.  B^d  of 
HeaUh  v.  Euster,  37  N.  Y.  661 ;  Polinshy  v.  People,  73  id. 
65  ;  Phelps  v.  Ba/iey,  60  id.  9 ;  Blazier  v.  MiUer^  10  Hun, 
436 ;  Boyd  v.  Alabama,  94  TJ.   S.  646 ;  Met.  Bd  of  Erie 
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V.  Barrie^  34  N.  Y.  633  ;  The  Beer  Co.  v.  MassachusetU^  97 
U.  S.  28 ;  Stone  v.  Mississippi^  101  id.  814 ;  Fertilizing  Co. 
V.  Hyde  Park^  97  id.  650.)  A  decision  of  the  board  of  health 
is  conclusive  when  it  has  heard  the  parties,  and  should  not  be 
set  aside  on  conflicting  affidavits.  {Cook  v.  *City  of  Buffalo^ 
16  "Week.  Dig.  8.)  A  court  of  equity  has  jurisdiction  to  restrain 
and  abate  a  nuisance  by  injunction,  even  though  the  acts  con- 
stituting the  nuisance  are  in  violation  of  a  statute  which  in  a 
separate  clause  provides  a  penalty.  {Livingston  v.  Yan  Ingen^ 
9  Johns.  571 ;  Thomson  v.  N.  Y.  &  H.  R.  E.  Co.,  3  Sandf. 
Ch.  625;  Sedg.  on  Stat,  and  .Const.  Law,  93  ;  President,  etc. 
W.  cfe  17.  T  Co.  V.  People,  9  Barb.  161.) 

George  H.  Forster  for  respondents.  The  power  of  the  board 
of  health  to  abate  nuisances  or  to  obtain  injunctions  when 
needed  to  prevent  serious  danger  to  human  life,  detriment  to 
health  or  great  public  inconvenience,  touching  any  matter  or 
thing  to  which  the  health  laws  relate,  does  not  help  plaintiffs  in 
this  case.  {Roberts  v.  Fgerton,  L.  R.,  9  Q.  B.  494.)  The  pro- 
vision of  the  Constitution  of  the  United  States  in  article  1, 
sections  8  and  10,  with  relation  to  foreign  commerce  and  import, 
make  it  entirely  clear  that  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations  is  exclusive.  {Gibbons  v.  Ogden, 
9  Wheat.  1 ;  Brown  v.  State,  12  id.  419 ;  WeUon  v.  State,  91 
U.  S.  275 ;  R.  R.  Co.  v.  Husen,  95  id.  465  ;  Low  v.  Austin, 
13  Wall.  29  ;  Chy  Lung  v.  Freeman,  92  U.  S.  275 ;  Henderson 
V.  Mayor,  etc.,  id.  259 ;  Inman  S.  S.  Co.  v.  Tinker,  94  id. 
238 ;  Cooley  v.  Bd.  of  Wardens,  12  How.  [XJ.  S.]  299 ;  Mobile 
V.  Kimhall,  102  U.  S.  691 ;  Tel.  Co.  v,  Texas,  105  id.  460.) 
There  was  no  greater  reason  for  enjoining  the  sale  of  the  teas 
in  question  than  of  all  the  fifty  or  sixty  millions  of  pounds  of 
green  teas  which  are  imported  annually,  as  they  are  all  arti- 
ficially colored  in  the  process  of  manufacture  in  Japan  and 
China,  by  mineral  substances.  {Doellner  v.  Tynan,  38  How. 
176  ',  D.  <&  H.  C.  Co.  Y.  Lawrence,  2  Him,  163 ;  People  v. 
Meach,  14  Abb.  [N.  S.]  429  ;  Burbank  v.  Fay,  5  Lans.  397.) 
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KuGEB,  Ch.  J.  The  fact  that  the  teas,  the  sale  of  which 
this  action  was  brought  to  restrain,  were  adulterated,  and  that 
their  possession  for  the  purpose  of  sale  to  the  general  public 
was  a  nuisance  subjecting  the  offenders  to  an  indictment,  and 
in  case  of  sale,  to  actions  for  penalties  for  selling  adulterated 
goods,  cannot  be  successfully  controverted ;  and  yet  this  fact 
alone  is  insufficient  to  support  the  action.  The  plaintiffs  have  \ 
thereby  established  but  one  of  the  elements  necessary  to  entitle 
them  to  the  relief  demanded.  Courts  will  not  in  all  cases  inter-  ^ 
fere  by  way  of  injunction  to  restrain  the  continuance  of  an  ille*  / 
gal  trade,  the  abatement  of  a  nuisance,  or  the  prosecution  of  a 
dangerous  employment.  (  Wolcoti  v.  Melick^  3  Stockt.  204 ; 
Attorney-General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371.)  Its 
power,  however,  to  do  so  in  case  of  the  exercise  of  any  trade  ' 
or  business  which  is  either  illegal  or  dangerous  to  human  life, 
detrimental  to  health,  or  the  occasion  of  great  public  incon- 
venience, is  not  only  conferred  by  the  pmvisions  of  the  statute, 
but  belongs  to  the  general  powers  possessed  by  courts  of  e<pity 
to  prevent  irreparable  mischief  and  obviate  damages  for  which 
no  adequate  remedy  exists  at  law.  (§§  636,  637  and  646,  N. 
T.  Cons. ;  Act  of  1882 ;  Story's  Eq.  Jur.,  §§  921,  924 ;  Eden 
on  Inj.,  dhap.  11.)  Whatever  source  of  jurisdiction  is  appealed 
to  the  rale  governing  its  exercise  is  the  same,  and  the  court 
will  inquire  not  alone  as  to  the  unlawfulness  or  offensiveness 
of  the  act  complained  of,  but  also  as  to  its  extent,  the  circum- 
stances surrounding  its  exercise,  and  the  degree  of  danger  to  be 
apprehended  from  its  continuance.  It  was  said  in  the  case  of 
Jordan  v.  Woodward  (38  Me.  424):  "  It  is  not  every  violation  \ 
of  the  rights  of  another  which  may  be  ranked  under  the  gen- 
eral head  of  nuisance,  which  will  authorize  the  interposition  of 
this  court  by  means -of  an  injunction.  It  must  be  a  case  of 
strong  and  imperious  necessity,  or  the  right  must  have  been 
previously  established  at  law,  or  it  must  have  been  long  enjoyed 
without  interruption."  The  ground  of  equity  jurisdiction  in 
such  cases  has  been  said  to  be  to  "  prevent  irreparable  mischief, 
and  also  to  suppress  offensive  and  vexatious  litigation."  (Story's 
Eq.  Jur.,  §§  923,  925.)  He  also  says  :  "  That  in  all  cases  of  this 
SiCKBLS  —Vol.  LIV.  31 
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Bort  courts  of  equity  will  grant  an  injunction  to  restrain  a  pub- 
lic nuisance  onlj  in  cases  where  the  fact  is  clearly  made  out 
upon  determinate  and  satisfactory  evidence.  For  if  the  evi- 
dence be  conflicting  and  the  injury  to  the  public  doubtful,  that 
alone  will  constitute  a  ground  for  withholding  this  extraor- 
dinary interposition.  (§  924a.)  It  was  held  in  Eaatmant  v\ 
Company  (47  N.  H.  78),  that  "the  plaintiffs  should  of  coursel 
shiw  by  their  proof  a  case  of  strong  and  clear  injustice,  ofl 
pressing  necessity  and  imminent  danger  of  great  and  irrepar- 
able damage,  and  not  of  that  nature  for  which  an  action  at  law 
would  furnish  a  full  and  adequate  remedy."  In  the  Earl  of 
Ripon  V.  Hobart  (3  Myln.  &  Keen.  179),  it  was  said  by  Lord 
Chancellor  Brougham  that  ''it  is  always  to  be  borne  in  mind 
that  the  jurisdiction  of  this  court  over  nuisances  by  injunction 
at  all  is  of  recent  growth,  has  not  till  lately  been  much  exer- 
cised, and  has  at  various  times  found  great  reluctance  on  the 
part  of  the  learned  judges  to  use  it  even  in  cases  where  the  act 
or  thing  complained  of  was  admitted  to  be  directly  and  imme- 
diately hurtful  to  the  complainant."  The  language  used  in  the 
Consolidating  Act  giving  courts  jurisdiction  to  interfere  by  in- 
junction to  restrain  nuisances  in  the  city  of  New  York  has 
not  changed  the  established  rule  as  to  the  imminency  of  the 
danger  to  be  apprehended,  or  the  necessity  of  sucli  a  remedy  to 
avoid  irreparable  injury.  By  that  act  it  must  appear  that  the 
injunction  is  '^needed^^  among  other  things  to  prevent  "serious 
danger  to  human  life  or  serious  detriment  to  health,"  and  un- 
less the  facts  of  this  case  bring  it  within  the  requirement  that 
it  is  imperatively  necessary  to  prevent  the  consequences  de- 
scribed, the  plaintiffs  have  failed  to  show  such  a  case  as  entitles 
them,  as  matter  of  right,  to  the  remedy  demanded. 

If  we  regard  the  findings  of  the  court,  below  alone  we  see 
that,  although  it  has  found  the  teas  in  question  were  adulterated 
and  colored  to  some  extent  with  offensive  and  noxious  drugs 
and  substances,  it  still  reaches  the  conclusion  that  no  sufficient 
evidence  had  been  produced  to  prove  that  the  use  of  said  teas 
was  "  dangerous  to  human  life  or  detrimental  to  health  and 
unwholesome,  or  that  the  injunction  prayed  for  is  needed  to 
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prevont  serious  danger  te  human  life  or  detriment  to  health, 
or  that  the  said  teas,  or  the  selling  or  offering  for  sale  of  the 
same,  is  a  nuisance."  It  is  claimed  by  the  appellants  that  these 
findings  are  inconsistent  and  that  they  should  be  considered  in 
their  most  favorable  aspect  for  the  appellants.  When  the  find- 
ings of  the  trial  court  are  apparently  inconsistent,  it  is  the  duty 
of  the  appellate  tribunal,  if  possible,  to  reconcile  them  and 
give  effect  to  the  real  meaning  and  intent  of  the  court  in 
making  them.  {Bennett  v.  Batea^  94  N".  Y.  360.)  But  the 
application  of  this  rule  is  not  called  for  here  as  we  find  no 
irreconcilable  repugnancy  in  the  findings.  It  is  quite  possible  j 
that  the  substances  found  in  the  teas  in  question  did  not  exist 
in  such  proportions  or  quantities  as  rendered  their  use  neces- 
sarily dangerous  or  unwholesome  to  human  health  or  life,  even 
thbugh  some  of  them  were  in  their  nature  deleterious  and 
unhealthy  and  might,  under  certain  circumstances  and  if 
absorbed  into  the  system  in  sufficient  quantities,  be  both 
unwholesome  and  dangerous.  It  results  therefrom,  unless  the 
undisputed  evidence  shows  the  conclusion  reached  by  the  court, 
that  the  use  of  these  teas  was  not  unwholesome,  is  erroneous, 
that  there  is  no  ground  upon  which  the  judgment  appealed  from 
can  be  disturbed. 

The  case  on  the  part  of  the  plaintiff  was  sought  to  be  made 
out  by  the  introduction  of  expert  evidence  alone,  and  this  was 
to  the  effect  that  the  use  of  the  teas  in  question  as  a  beverage 
was,  in  the  opinion  of  the  witnesses,  deleterious  and  unwhole- 
some. These  opinions  were  based  wholly  upon  theoretical 
knowledge  of  the  nature  and  character  of  the  substances  used 
in  adulteration  and  their  supposed  effect  upon  the  human  sys- 
tem when  used  in  connection  with  the  teas  as  a  beverage. 
Many,  if  not  all  of  them,  testified  they  never  kuew,  neither 
had  they  heard  of  a  case  where  the  use  of  teas  like  those  in 
question  had  proved  injurious  to  the  health  of  those  using 
them.  These  opinions  were  undoubtedly  competent  to  prove 
the  subject  of  the  issue,  but  they  were  certainly  of  no  greater 
value  as  evidence  than  the  testimony  of  witnesses  who  had 
used  the  teas,  as  to  their  practical  effect  upon  the  human  sys- 
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tern  when  imbibed  as  a  beverage,  and  did  not  constitute  con- 
clusive evidence  of  the  facts  in  issue.  On  the  other  hand,  the 
evidence  of  the  defendants  tended  strongly  to  showt  not  only 
that  all  green  teas  were  similarly  adulterated,  but  that  their  use 
as  a  beverage  was  not  thereby  rendered  unwholesome.  A  num- 
ber of  dealers  of  long  experience  in  the  business  of  buying 
and  selling  teas  were  called  and  testified  unifonnly  to  the 
effect  that  in  all  of  their  experience  they  had  never  heard  of  a 
case  where  the  use  of  such  teas  had  proved  injurious  to  those 
using  them.  One  of  the  defendants  had  drank  steadily  and 
daily  for  a  number  of  months  of  the  teas  in  question  and  had 
discovered  no  injurious  effects  therefrom.  An  expert  of  estab- 
lished character  for  scientific  attainments  and  learning  was 
also  called  by  the  defendants,  and  testified  that  he  drank  of  the 
tea  in  question  and  found  it  very  palatable  and  followed  by  fto 
ill  effects,  and  that  he  had  carefully  examined  and  analyzed 
samples  of  the  tea  and,  in  his  opinion,  there  was  nothing 
injurious  or  unwholesome  in  its  use. 

To  say  the  least,  this  evidence  raised  a  question  of  fact  for 
the  consideration  of  the  court  below  and  one  upon  which  it 
might  well  conclude  that  the  sale  and  use  of  these  teas  would 
not  produce  irreparable  mischief  or  a  necessity  for  the  inter- 
position of  the  court  by  way  of  injunction. 

The  question  raised  as  to  whether  the  sale  of  these  teas  was 
not  protected  from  any  interference  therewith,  by  the  State 
courts,  under  the  laws  of  the  State,  by  the  acts  of  Congress 
authorizing  their  imj^rtation,  is  one  which,  in  the  view  we 
have  taken  of  the  case,  it  is  unnecessary  to  discuss  or  decide. 

We  are  of  the  opinion  that  the  judgment  should  be  alSrmed. 

All  concur. 

Judgment  affirmed. 
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Alfbed  Kboweb  et  al.,  Executors,  etc.,  Bespondcnts,  v.  Wil-     i»5U 

LiAM  H.  Reynolds,  Appellant. 

The  complaint  in  this  action  alleged  the  execution  of  a  bond  and  mortgage, 
the  Bubeequent  parcbaae  of  the  mortgaged  premises  bj  defendant,  and 
his  acceptance  of  a  deed  thereof,  which  contained  a  covenant  whereby  he 
assumed  and  agreed  to  pay  the  mortgage  in  consideration  of  the  con- 
veyance, the  foreclosure  of  the  mortgage  by  action  in  another  State 
where  the  mortgaged  premises  were  located,  and  the  due  recovery  of 
a  judgment  in  said  action  against  defendant  upon  his  covenant,  for  a 
deficiency;  judgment  was  asked  for  the  amount  of  the  deficiency.  The 
answer  of  defendant  admitted  the  facts  alleged  as  to  making  the  covenant, 
but  denied  the  judgment.  On  the  trial  the  plaiutifis  offered  no  proof  as 
to  the  judgment,  but  rested  on  the  admissions  as  to  the  covenant; 
defendant  moved  for  a  nonsuit,  which  was  denied  on  the  ground  that  the 
complaint  set  up  two  causes  of  action,  one  on  the  covenant,  the  other  on 
the  judgment.  Held  error;  that  but  a  single  cause  of  action  was  set  up, 
f.  e.,  upon  the  judgment,  and  that  the  motion  should  have  been  granted. 

(Argued  April  23,  1S85  ;  decided  June  3,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fifth  judicial  departiment,  entered  upon 
an  order  made  June  3,  1884,  which  denied  a  motion  for  a  new 
trial  arid  directed  judgment  upon  a  verdict 

The  complaint  in  this  action  alleged  in  substance  that  in 
January,  1875,  Marshall  F.  Shaw  executed  to  William  A. 
Capron  his  bond  secured  by  mortgage  upon  certain  lands  in 
New  Jersey,  which  bond  and  mortgage  were  duly  assigned  by 
Oapron  to  Levi  Oudkirk,  plaintiffs  testator;  that  Shaw  in  1876 
sold  and  conveyed  the  mortgaged  premises  to  defendant,  sub- 
ject to  the  mortgage,  by  deed,  which  contained  a  covenant  on 
the  part  of  the  latter  by  which  he  assigned  and  agreed  to  pay 
the  mortgage ;  that  in  1877  Oudkirk  commenced  an  action  in 
the  Court  of  Chancery  of  the  State  of  New  Jersey,  which  said 
court  is  a  court  of  general  jurisdiction,  to  foreclose  said  mort- 
gage ;  defendant  was  made  a  party  defendant,  the  summons 
was  duly  served  upon  him,  and  judgment  was  duly  recovered 
against  him  therein,  upon    his  covenant,  ''for  the  sum  of 
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$5,063.78,  no  part  of  which  has  been  paid."  The  complaint 
also  alleged  the  death  of  Oudkirk,  and  the  appointment  of 
plaintiffs  as  executors  of  his  will,  and  the  issue  of  letters  testa- 
mentary to  them.  Judgment  was  demanded  for  said  sum  of 
$5,053.78,  with  interest  from  the  date  of  the  judgment.  The 
answer  admitted  the  execution  of  the  bond  and  mortgage,  and 
the  assignment  thereof  to  Oudkirk,  the  executor,  and  delivery 
of  the  deed  to  defendant  with  the  covenant  therein  as  alleged 
in  the  complaint,  but  denied  the  averments  in  the  complaint  as 
to  tho  judgment.  Upon  the  trial  plaintiffs  proved  the  issuing 
of  the  letters  testamentary  and  then  rested.  Defendant's  attor- 
ney moved  for  a  nonsuit  on  the  ground  of  a  failure  to  prove 
the  cause  of  action  set  forth  in  the  complaint,  or  to  prove  any 
cause  of  action.  The  motion  was  denied  and  said  attorney 
duly  excepted. 

Quincy  Van  Voorhis  for  appellant.  A  plaintiff  cannot  shift 
the  theory  of  his  action  at  his  pleasure,  especially  when  differ- 
ent theories  require  different  lines  of  proof.  {Southwick  v. 
First  Nat.  Bk.,  84  N.  T.  420.)  A  pleading  under  the  Code, 
as  to  matter  of  substance,  is  to  be  construed  most  strongly 
against  the  pleader.  {Clark  v.  Dillon^  20  Weekly  Dig.  329.) 
When  a  statement  of  facts  constituting  a  cause  of  action  will 
support  either  of  two  actions,  and  it  is  doubtful  which  the 
pleade^  intended,  the  demand  for  judgment  may  bo  consulted 
for  the  purpose  of  ascertaining  which  action  was  intended. 
{Spaulding  v.  ISpaulding^  3  How.  297 ;  Dows  v.  Oreen^  id. 
376;  Rodgers  v.  Badgers^  11  Barb.  596.)  The  facts  which  the 
plaintiffs  have  set  forth  in  their  verified  complaint  are  equiva- 
lent to  an  admission  and  averment  that  all  rights  of  action 
which  Oudkirk  had  upon  the  alleged  covenant  have  been 
merged  and  become  barred  by  a  judgment.  This  admission  is 
available  to  the  defendant,  by  way  of  defense,  and  establishes 
a  complete  defense  to  any  claim  upon  the  covenant.  {Fai/r- 
child  V.  Lynch^  14  J.  &  S.  1 ;  Edsoix  v.  Girvan^  29  Hun,  422 ; 
White  V.  SmUh,  46  N.  Y.  418;  Paige  v.  WiUett,  38  id.  31 ; 
Sohreyer  v.  Mayer,  7  J.  &  S.  3 ;  Donovan  v.  B^d  of  Fduca- 
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tion^  12  id.  66  ;  Doyle  v.  Otirley,  2  Law  Bull.  48 ;  Graham  v. 
Heade,  57  K  Y.  681 ;  Hudson  v.  Swan,  83  id.  560 ;  SaUus 
V.  Genin,  3  Baur.  250  ;  Calvo  v.  Davies,  73  N.  T.  211.)  There 
id  nothing  in  the  complaint,  except  a  mere  legal  conclusion, 
showing  that  defendant  has  ever  at  any  time  agreed  to  pay  the 
debt.  {Hatch  v.  Peet,  23  Barb.  575 ;  BaUey  v.  Richmond, 
17  J.  &  S.  519 ;  Austin  v.  Searing,  16  N.  Y.  222 ;  FoArbamks 
V.  Bloomfidd,  2  Diier,  349.)  If  plaintiff  has  not  alleged  facts 
sufficient  to  constitute  a  cause  of  action,  the  defendant,  by  his 
silence,  cannot  be  held  to  have  admitted  a  cause  of  action. 
(1  Barb.  Ch.  Pr.  133;  Moak's  Van  Santvoord's  PI.  505-515  ; 
Barton  v.  Sackett,  3  How.  357 ;  Cutting  v.  Lincoln,  9  Abb. 
[N.  S.]  436.)  As  there  is  no  allegation  of  any  breach  of  the 
alleged  covenant,  there  can  be  no  presumption  of  non-payment 
(Moak's  Van  Santvoord's  PI.  173  ;  KeteUaa  v.  Meyers,  19  N. 
Y.  231 ;  McKyring  v.  Bull,  10  id.  301 ;  Code,  §  534.)  It  was 
necessary  for  the  plaintiffs  to  prove  the  existence  of  the  alleged 
covenant,  as  the  allegation  of  the  complaint  in  respect  thereto 
is  put  in  issue  by  the  answer.  (Moak's  Van  Santvoord's  PI. 
505-515  ;  1  Barb.  Ch.  Pr.  133 ;  Sands  v.  St.  John,  36  Barb. 
628 ;  Oechs  v.  Cooh,  3  Duer,  161 ;  Fry  v.  Bennett,  5  Sandf. 
54.)  What  a  party  says  at  the  same  time  that  he  makes  an 
admission,  which  would  tend  to  qualify  the  admission,  cannot 
be  ignored.  (  Vanderhilt  v.  Schreyer,  21  Hun,  537  ;  Goodyear 
V.  De  D%  Vergne,  10  id.  537 ;  GUdersleeve  v.  Landan,  73  N. 
Y.  609.)  The  motion  for  a  nonsuit  should  have  been  granted. 
{Hatpin  v.  Third  Ave.  R.  R.  Co.,  40  N. Y.  Supr.  [J.  &  S.]  175  ; 
Quinby  v.  Strain,  90  N^  Y.  664 ;  McKechnie  v.  Wood,  58  id. 
541 ;  Beckwith  v.  Whalen,  5  Lans.  376 ;  Gregory  v.  Mack,  3 
Hill,  380.) 

George  F.  Yeoman  for  respondents.  Plaintiffs  were  enti- 
tled to  "  any  judgment  consistent  with  the  case,  made  by  the 
complaint  and  embraced  within  the  issues.''  (Code  of  Civ.  Pro., 
§  1207.)  They  were  entitled  to  allege  more  than  one  set  of 
facts,  showing  their  right  to  recover  the  same  debt,  and  to 
recover  upon  either  set,  that  they  might  be  able  to  establish. 
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(  Winsted  BL  v.  Webb,  39  jS".  Y.  325  ;  Dongprey  v.  Tates^  31 
Hun,  432 ;  WaUers  y.  Cont  Ins.  Go,,  5  id.  343 ;  Morton  v. 
CwmeTon,  3  Robt.  189;  Barr  v.  Shaw,  10  Han,  580;  Vidfi  v. 
i\r.  City  Ins.  Co.,  65  How.  1 ;  Birdseye  v.  Smith,  32  Barb. 
217 ;  Thompson  v.  Minf<yrd,  11  How.  273.) 

Andbews,  J.  Judgment  in  the  action  was  recovered  against 
the  defendant  upon  his  covenant  in  his  deed  from  Shaw  to 
assume  and  pay  the  mortgage  on  the  granted  premises,  exe- 
cuted by  Shaw  to  Capron.  The  trial  judge  in  substance  ruled 
that  the  complaint  set  forth  two  causes  of  action,  one  upon 
the  covenant  and  the  other  upon  the  deficiency  judgment 
against  Reynolds,  founded  on  the  covenant,  rendered  by  the 
New  Jersey  court  in  an  action  for  the  foreclosure  of  the  Ca- 
pron mortgage,  in  which  Reynolds  was  joined  as  a  party  de- 
fendant The  defendant  insists  that  only  one  cause  of  action 
was  set  forth  in  the  complaint,  to-wit :  a  cause  of  action  on  the 
judgment,  and  that  the  plaintiff  having  failed  to  prove  a  valid 
judgment  against  him,  the  complaint  should  have  been  dis- 
missed. This  presents  the  main  question  on  this  appeal.  The 
allegations  in  the  complaint  are  embraced  in  a  single  state- 
ment or  count,  and  if  it  embraces  two  causes  of  action,  the 
pleading  does  not  conform  to  the  requirement  of  the  Code. 
(§  483.)  But  an  omission  to  separate  two  different  causes  of 
action  in  a  complaint  is  a  defect  to  be  corrected  on  motion. 
If  the  defendant  proceeds  to  trial  without  making  his  mo- 
tion, the  defect,  being  in  a  matter  of  form  only,  and  not  af- 
fecting a  substantial  right,  will  be  disregarded.  (Code,  §  723.) 
The  question  to  be  determined  is  whether  the  complaint  in 
substance  set  forth  two  causes  of  action,  or  a  cause  of  action 
on  the  judgment  only.  It  alleges  the  making  of  the  bond 
and  mortgage  by  Shaw  to  Capron ;  an  assignment  to  Oudkirk, 
the  plaintiff's  testator ;  the  subsequent  purchase  of  the  mort- 
gaged premises  by  Reynolds,  the  defendant ;  the  assumption  by 
him  of  the  mortgage,  and  his  covenant  to  pay  the  same  in  con- 
sideration of  the  purchase  and  conveyance ;  the  subsequent 
commencement  by  Oudkirk  of  an  action  to  foreclose  the  mort- 
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gage  in  the  Court  of  Chancery  in  New  Jersey,  alleged  to  be 
a  coart  of  general  jurisdiction,  against  Shaw,  Reynolds  and 
others  by  process  duly  issued  and  served  on  the  defendants 
therein,  in  which  action  judgment  was  duly  recovered  by  the 
plaintiff  against  Eeynolds  on  the  26th  day  of  October,  1877,  for 
$5,053.78,  on  his  liability  on  his  covenant ;  the  death  of  Oudkirk 
and  the  appointment  of  the  plaintiffs  as  his  executors.  The  com- 
plaint concludes  by  demanding  judgment  against  Reynolds  for 
$5,053.78,  with  interest  from  October  26, 1877,  the  date  of  the 
judgment.  It  is  to  be  observed  that  upon  the  facts  stated  in  the 
complaint,  the  covenant  was  merged  in  the  judgment  and  no  sub- 
sequent action  on  the  covenant  could  be  sustained.  This  con- 
sideration is  not  decisive  upon  the  point  in  controversy,  because 
a  plaintiff  may  join  in  his  complaint  different  and  even  incofn- 
sistent  causes  of  'action,  provided  only  that  they  all  belong  to 
one  of  the  classes  mentioned  in  section  484  of  the  Code.  But 
the  tact  that  an  action  on  the  covenant  could  not  be  maintained 
after  a  judgment  had  once  been  rendered  thereon  has  a  mate- 
rial bearing  upon  the  construction  of  the  pleading.  The 
pleader  has  blended  in  a  single  statement  the  averments  of  the 
making  of  the  covenant  and  the  subsequent  recovery  of  a  valid 
judgment  thereon.  Did  he  intend  to  set  forth  in  this  single 
statement  two  inconsistent  causes  of  action,  or  only  one  cause 
of  action,  that  is  to  say,  a  cause  of  action  on  the  judgment,  in- 
serting the  allegations  as  to  the  bond  and  mortgage,  and  the  as- 
sumption of  the  debt  by  the  defendant  and  his  covenant  to  pay 
the  mortgage,  only  by  way  of  introduction  or  inducement  to  the 
final  fact,  viz. :  the  recovery  of  the  judgment  ?  This  latter 
seems  the  most  natural  and  reasonable  construction  of  the  plead- 
ing. There  is  another  material  consideration.  The  complaint 
does  not  contain  the  averments  necessary  to  a  complete  cause  of 
action  on  the  covenant.  It  alleges  the  making  and  the  considera- 
tion of  the  covenant,  and  that  the  defendant  thereby  became  lia- 
ble to  pay  the  mortgage.  But  there  is  no  breach  alleged.  This 
was  necessary.  {Marie  v.  Garrison,  83  N.  Y.  23.)  There  is  no 
averment  that  the  mortgage  had  not  been  paid  or  that  Reynolds 
had  failed  to  perform  his  covenant.  If  the  averments  in  re- 
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spect  to  the  judgment  should  be  eliminated,  the  complaint  would 
have  been  demurrable,  as  not  stating  facts  sufficient  to  constitute 
a  cause  of  action.  If  the  parties  had  gone  to  trial  on  a  complaint 
so  framed,  an  amendment  would  doubtless  have  been  allowed, 
but  the  point  here  is  whether  allegations  proper,  if  not  neces- 
sary, to  a  cause  of  action  on  the  judgment,  by  way  of  induce- 
ment, are  to  be  construed  as  intended  to  set  up  an  independent 
cause  of  action,  and  this  when  a  material  averment  to  such 
cause  of  action  is  wanting.  The  answer  of  the  defendant  ad- 
mitted the  facts  alleged  in  the  complaint  as  to  the  making  of 
the  covenant,  but  denied  the  judgment  and  set  up  certain  facts 
by  way  of  equitable  defense  thereto.  On  the  trial  the  plaintifb 
made  no  attempt  to  prove  the  judgment  alleged  in  the  com- 
plaint, but  rested  on  proof  of  their  appointment  as  executors. 
The  defendant  thereupon  moved  for  a  nonsliit  on  the  ground 
that  the  plaintiffs  had  not  proved  the  cause  of  action  set  forth 
in  the  complaint. 

We  think  the  motion  should  have  been  granted.  We  fully 
approve  of  the  rule  that  pleadings  should  be  liberally  con- 
strued, with  a  view  to  promote  substantial  justice,  but  we  are 
of  opinion  that  the  complaint  in  this  case,  fairly  construed,  sets 
forth  a  single  cause  of  action  upon  the  judgment  and  does  not 
embrace  a  cause  of  action  on  the  covenant. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


,99~2B6\ 

99  250 
154  665 
154    727 


Eliza  A.  Thomas,  as  Executrix,  etc..  Appellant,  v.  The  New 
York  Life  Insurance  Company,  Respondent. 


Although  on  appeal  from  a  jadgment,  in  an  action  tried  by  the  court,  no 
exceptions  appear  to  the  findiogs  of  fact,  or  error  in  their  determina- 
tion, but  the  General  Term  draws  a  different  legal  conclusion  therefrom 
than  that  of  the  trial  court,  this  does  not  authorize  it  to  render  a  final 
judgment  in  accordance  with  its  own  conclusion.     Whenever  the  charac- 
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ter  of  the  issaes  framed  hj  the  pleading  Is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent  to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on  the  trial,  he  is  not  required  to  procure 
the  appearance  of  exceptions  upon  the  record,  and  so  the  appellate 
court  cannot  determine  that  there  were  no  exceptions  or  errors. 

(Argued  April  29,  1886  ;  decided  June  2,  1885.) 

Appkal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  iirBt  judicial  department,  entered  upon  an 
order  made  on  the  first*  Monday  of  March,  1884,  which  modi- 
fied a  judgment  herein,  in  favor  of  plaintiff,  for  $400  damages, 
so  as  to  provide  that  plaintiff  recover  six  c^nts  damages. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W,  Bowrke  Cochra/n  for  appellant.  The  functions  of  the 
General  Term  are  limited  to  affirming  or  reversing  the  judg- 
ment recovered  by  plaintiff,  and  the  appellate  court  cannot  make 
a  final  disposition  of  her  claim  against  the  defendant,  because 
the  General  Term  have  only  power  to  render  a  judgment  abso- 
lute where  the  facts  are  agreed  to  by  both  parties,  or  found 
without  contradiction  on  the  trial.  {Purchase  v.  Mattison^ 
25  N.  Y.  211.)  To  justify  an  appellate  court  in  rendering 
final  judgment  against  the  respondent,  upon  the  reversal  of  a 
judgment,  it  is  not  sufficient  that  it  is  highly  improbable  that 
the  defeated  party  can  succeed  on  a  new  trial,  it  must  appear 
that  he  certainly  cannot.  {Guernsey  v.  Miller^  80  N.  Y.  181 ; 
Arthur  v.  Ghriswold,  55  id.  400.)  It  is  error  for  the  General 
Term  to  direct  judgment  final  in  an  action  ;  a  new  trial  should 
be  ordered.  {Ehrichs  v.  De  Mia,  75  N.  Y.  370.)  Where 
there  is  an  issue  upon  material  facts  which  may  be  decided 
more  than  one  way  on  another  trial,  there  should  be  a  new 
trial  ordered  upon  a  reversal  of  a  judgment  by  a  General 
Term.  {WoUienholme  v.  WoUtenholme  FUe  Mfg.  Co.,  64  N". 
Y.  272.) 

Wm.  B,  Horriblower  for  respondent.  The  General  Term 
had  the  right  to  reduce  the  amount  of  the  judgment  without 
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ordering  a  new  trial.  (Code  of  Civ.  Pro.,  §  1317  ;  Canrot/  v. 
CampbdL^  13  J.  &  S.  326 ;  Eannay  v.  PeU,  3  E.  D.  Smith, 
432 ;  Marquat  v.  Marquat,  12  N.  Y.  340 ;  Beach  v.  Cooke^ 
28  id.  508,  538;  Cuff  v.  Borland,  57  id.  565;  Bichardson  v. 
Borne  Ins.  Co.,  15  J,  &  S.  158 ;  Price  v.  Price,  33  Hun,  432.) 
Defendant  was  entitled  to  absolute  judgment  at  the  General 
Term.  (Marquat  v.  Marquat,  29  N.  Y.  340;  Beach  v.  Cooke, 
28  id.  508 ;  Edtnonston  v.  McLeod,  16  id.  545 ;  Baker  v. 
Lever,  5  Hun,  114;  affirmed,  67  N.  Y.  304;  4  Wait's  Prac. 
235.) 

Finch,  J.  The  appellant  here  does  not  complain  of  the  re- 
versal of  her  judgment  by  the  General  Term,  but  of  the  new 
judgment  rendered  by  that  tribunal  awarding  nominal  damages 
only,  instead  of  the  $400  recovered  by  her  in  the  trial 
court.  The  action  was  for  the  conversion  of  certain  articles 
of  personal  property  belonging  to  Griffith  Thomas  in  his  life- 
time, and  claimed  by  the  plaintiff  as  executrix  of  his  last  will. 
The  complaint  alleged  her  title ;  a  demand  and  refusal ;  that 
the  property  was  worth  $5,000 ;  and  claimed  judgment  for  that 
amount,  ^he  answer  denied  the  conversion,  and  the  valuation 
put  upon  the  property ;  and  pleaded  as  an  affirmative  defense 
a  purchase  of  the  furniture  from  the  plaintiff,  after  the  death 
of  her  husband,  and  before  the  issue  of  letters  testamentary, 
for  the  sum  of  $400,  paid  to  her  in  cash.  The  trial  court 
found  as  facts,  the  ownership  of  the  property  by  the  testator 
and  that  its  value  was  $400 ;  his  death  ;  the  issue  of  letters  tes- 
tamentary to  plaintiff  in  July,  1879 ;  the  taking  of  the  property 
by  defendant  on  February  18  of  that  year;  and  six  days  later 
the  execution  by  plaintiff  of  a  bill  of  sale  and  release  of  the 
furniture  to  the  defendant  for  the  consideration  paid,  of  $400, 
and  the  discharge  and  cancellation  of  an  alleged  debt  due  from 
her  husband  of  $5,250,  and  that  when  this  contract  was  made 
the  purchaser  knew  that  the  seller  had  not  yet  received  letters 
testamentary  or  qualified  as  executrix.  From  these  facts  was 
deduced  the  legal  conclusion  that  the  plaintiff  as  execi^trix  was 
entitled  to  judgment  for  $400,  while  the  General  Term  ruled 
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that  the  proper  legal  conclusion  should  have  been  a  judgment 
for  nominal  damages  only,  and  drawing  that  conclusion  awarded 
the  corresponding  judgment.  The  appellant,  without  crit- 
icising the  propriety  of  the  reversal  by  the  General  Term,  in- 
sists that  it  should  have  been  followed  by  an  order  granting  a 
new  trial,  and  not  by  a  final  judgment  for  six  cents  damages. 
We  have  so  held  in  a  precisely  similar  case.  {Ekricha  v. 
De  Mill,  75  N.  Y.  370.)  There  the  action  was  tried  before  the 
court  without  a  jury;  the  facts  were  all  found  and  without  ap- 
parent exception  or  error  in  the  process;  the  trial  court 
drew  from  them  the  legal  inference  of  a  judgment  for  the  de- 
fendant ;  the  General  Term  on  the  contrary  drew  an  opposite 
oouclusioa  from  the  facts  found  and  ordered  judgment  for  the 
plaintiff;  and  on  appeal  to  this  court,  while  justifying  the  re- 
versal, we  determined  that  a  new  trial  should  have  been  or- 
dered and  the  rendition  of  final  judgment  was  a  mistake.  It 
was  then  contended,  as  it  is  now,  that  the  rule  had  already 
been  declared  to  be  that  where  the  facts  were  found  by  the  trial 
court  without  exception  or  error  in  the  process  of  their  determi- 
nation, and  so  the  only  open  question  was  as  to  the  legal  infer- 
ence to  be  drawn,  the  appellate  court  might  draw  that  inference 
and  render  judgment  accordingly.  But  the  answer  made  was  that 
in  such  a  case  we  could  not  know  that  there  had  not  been  ex- 
ceptions or  asserted  errors  in  the  process  of  finding  the  facts, 
since  the  respondent,  not  having  appealed,  was  under  no  obli- 
gation to  procure  their  appearance  upon  the  record,  and  might 
very  well  have  deemed  their  presence  immaterial  for  any  le- 
gitimate purpose  of  the  appeal.  And  the  rule  was  declared  to 
be  that  wherever  the  character  of  issues  framed  by  the  plead- 
ing was  such  that  upon  a  new  trial  it  would  be  possible  for  the 
defeated  party  to  recover,  such  new  trial  should  be  awarded. 

The  appellant  claims  the  benefit  of  that  rule  and  is  entitled 
to  have  it  enforced.  But  his  adversary  contends  that  even 
then  there  could  be  no  recovery  for  more  than  the  nominal 
damages  awarded,  because  the  contract  of  sale,  although  unau- 
thorized when  made,  was  subsequently  validated  by  the  after 
issue  to. the  seller  of  letters  testamentaty.     Conceding  so  much 
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for  the  purpose  of  the  argument,  we  still  cannot  say  that,  within 
the  issues,  the  contract  may  not  be  attacked  for  fraud,  or  mis- 
take, or  some  other  reason  outside  of  lack  of  authority  to 
make  it. 

So  mach  of  the  judgment  of  the  General  Term  as  awards 
judgment  for  the  plaintiff  for  six  cents  damages  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Ordered  accordingly. 


The  People,  ex  rel.  The  Mutual  Union  Telegraph  Com- 
pany, Appellant,  v.  The  Commissionebs  of  Taxes  and 
Assessments  of  the  CriY  of  New  York,  Respondent. 

» 

A  telegraph  company  organized  under  the  act  of  1853  (Chap.  471,  Laws  of 
1853),  and  owning  a  line  partly  within  and  partly  without  this  State, 
omitted  to  render  to  the  proper  officer  a  true  report  of  the  cost  of  its 
works  within  the  State,  for  the  purpose  of  taxation,  as  required  by  said 
act ;  the  whole  amount  of  its  capital  stock  was  entered  in  the  assessment 
lists  as  the  valuation  of  its  property  liable  to  taxation  ;  which  sum  was 
entered  by  the  board  of  commissioners  of  taxes  and  assessments  in  the 
city  of  New  York,  in  the  "  annual  record,"  and  notice  was  given  that  the 
books  were  open  for  examination  and  correction  as  required  by  the  act  of 
1859  (§  8,  chap.  302,  Laws  of  1859.)  The  company  did  not  appear  or  make 
any  objection  to  the  assessment  until  after  the  expiration  of  the  time 
within  which  the  commissioners  had  a  right  to  correct  it.  Held,  that  the 
failure  of  the  company  to  make  the  report  did  not  deprive  the  tax  com- 
missioners of  jurisdiction  to  assess  its  property,  and  they  were  author- 
ized, in  fixing  the  amount,  to  proceed  upon  such  information  as  they 
bad  ;  and  that  as  the  assessment  was  regular  and  the  company  omitted 
to  apply  for  a  correction,  it  was  not  entitled  to  relief. 

The  act  of  1880  (Chap.  269,  Laws  of  1880),  giving  a  remedy  by  certiorari, 
to  revieV  and  correct  an  illegal  or  excessive  assessment,  does  not  permit 
a  party  complaining  of  an  assessment,  who  has  omitted  to  avail  himself 
of  the  opportunity  provided  by  statute  to  remedy  his  grievance,  after  the 
assessment  has  been  confirmed  by  lapse  of  time,  to  arrest  the  collection 
of  the  tax  by  a  proceeding  under  said  act. 

(Argued  April  29,  1885;  decided  June  2,  1885.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  (}epartment,  made  February  1, 1884, 
wliich  affirmed  an  order  of  Special  Tenn,  sustaining  a  decision  of 
the  commissioners  of  taxes  and  assessments,  in  the  city  of  New 
York,  in  assessing  the  property  of  the  relator,  a  corporation 
organized  under  the  act  chapter  471,  Laws  of  1853,  prov^id- 
ing  for  the  incorporation  of  telegraph  companies,  and  owning  a 
line  partly  within  and  partly  without  this  State ;  which  decision 
was  brought  up  for  review  by  certiorari.  (Reported  below,  31 
Hun  568.) 

The  material  facts  are  stated  in  the  opinion. 

Fisher  A.  Baker  for  appellant.  "When  a  writ  of  certiorari 
is  aathorized  by  statute  the  court  has  the  power  to  examine, 
upon  the  merits,  every  decision  of  the  court  or  officers  below 
upon  questions  of  law,  and  to  look  into  the  evidence  and  affirm, 
reverse  or  quash  the  proceeding,  as  justice  requires.  {People^ 
ex  rel.  Mitchelly  v.  Lawrence^  54  Barb.  589 ;  Morewood  v. 
IloUieter^  6  N.  Y.  312.)  A  writ  oi  certiorari  possesses  all  the 
characteristics  of  a  writ  of  error  under  our  former  system  of 
practice,  and  performs  the  game  office  as  to  inferior  tribunals 
that  a  writ  of  error  did  to  an  inferior  court  of  record. 
(54  Barb.  589.)  Writ  of  error  lies  from  a  judgment  by  default. 
It  is  the  duty  of  the  assessors  to  make  diligent  inquiry  for  all 
taxable  property,  and  to  ascertain  its  value.  The  law  requires 
their  judgment.  {People  v.  Tax  CorrCrey  76  N.  Y.  75.)  The 
court  below  was  in  error  in  saying  that  the  compiny  was  in  de- 
fault under  chapter  471  of  the  Laws  of  853.  {People  v.  Barker^ 
48  N.  Y.  76.)  Corporations  are  to  be  assessed  though  no  state- 
ment is  made.  {People  v.  Tax  Corrirs^  76  N.  Y.  75.)  The 
statement  of  the  company  is  in  no  case  conclusive,  but  is  only 
one  species  of  evidence  on  which  the  assessors  make  up  their 
judgment.  {People  v.  Barker^  48  N.  Y.  70 ;  Pecple  v.  Tax 
ConCre,  76  id.  75.) 

2?. «/.  DeoAfk,  for  respondent.  The  failure  of  the  relator  to 
make  any  return  whatever  justified  the  tax  commissioners,  as 
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« 
a  matter  of  law,  in  retaining  in  the  books  of  annual  record, 

and  in  placing  upon  the  assessment-rolls  the  assessment  of 

$600,000.     (Laws  of  1853,  chap,  471,  §   3 ;  Laws  of  1857, 

chap.  436,  §  3 ;  2  K  S.  [7th  ed.]   1036,  §§  1,  2 ;  id.  1037 ; 

People^  ex  rel.  U.  cfe  B.  R.  E.  R.  Go.y  v.  ShieUy  6  Hun,  556.) 

The  relator  was  not  exempted  from  taxation  by  section  8  of 

chapter  542  of  the  Laws  of  1880.     (91  N.  Y.  274.) 

Andrews,  J.  There  was  jurisdiction  in  the  commissioners 
of  taxes  to  make  the  assessment  in  question.  The  capital 
stock  of  the  relator  was  subject  to  assessment  in  some  amount 
under  the  act  of  1853,  under  which  the  relator  was  incorporated. 
The  third  section  of  the  act,  for  the  purpose  obviously  of  put- 
ting into  the  possession  of  the  assessing  officers  information 
requisite  for  an  accurate  ascertainment  of  the  amount  of  the 
stock  of  the  corporation  subject  to  taxation,  requires  a  telegraph 
company  whose  line  is. partly  within  and  beyond  the  limits  of 
the  State,  to  render  "  to  the  proper  officer  a  true  report  of  the 
cost  to  such  company  of  their  works  within  the  State."  The 
officer  referred  to  must  mean  the  assessing  officer,  or  body 
which  makes  the  as^ssment.  The  relator  omitted  to  make 
any  report  as  required  by  this  section,  between  the  firet  day  of 
September,  1880,  and  the  first  day  of  May,  1881.  Meanwhile 
the  deputy  tax  commissioner  having  ascertained  from  the  cer- 
tificate of  incorporation  of  the  relator,  that  its  capital  stock  was 
$600,000,  inserted  this  sum  in  the  assessment  list  as  the  valua- 
tion of  the' relator's  property  for  the  purpose  of  taxation.  The 
board  of  tax  commissioners  entered  this  sum  in  the  "annual 
record,"  and  gave  the  notice  that  the  books  were  open  for  ex- 
amination and  correction,  as  required  by  the  act  of  1859  (Chap. 
302).  The  relator  did  not  appear  or  make  any  objection  to 
the  assessment  during  the  time  limited,  nor  until  after  the  right 
of  the  tax  commissioners  to  correct  the  assessment,  had  ex- 
pired. (See  Clark  v.  Norton^  49  N.  T.  243;  Overing  v. 
Foote,  65  id.  263.)  The  eighth  section  of  the  act  of  1859, 
declares  that  on  the  first  day  of  May  the  books  "shall  be 
closed  "  to  enable  the  commissioners  to  prepare  the  assessment- 
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rolls  for  delivery  to  the  supervisors.  It  was  not  until  the  6th 
day  of  June,  1881,  that  the  relator  objected  to  the  assessment. 
The  failure  of  the  relator  to  make  the  report  required  by  the 
act  of  1853,  did  not  deprive  the  tax  commissioners  of  jurisdic- 
tion to  assess  the  relator's  property,  and  they  were  authorized, 
we  think,  in  iixing  the  amount  of  the  assessment,  to  proceed 
upon  such  information  as  they  might  have,  and  the  assessment 
cannot  be  avoided  for  want  of  jurisdiction.  The  case  made 
by  the  relator  does  not  entitle  it  to  relief  under  chapter 
269  of  the  Laws  of  1880.  The  assessment  was  regular.  The 
relator  did  not  avail  itself  of  the  opportunity  to  apply  for  a 
correction  of  the  assessment,  either  on  the  ground  of  over- 
valuation, or  of  irregularity.  The  act  of  1880  gives  a  remedy 
by  certiorari  to  review  and  correct  an  illegal,  excessive,  or 
unequal  assessment.  But  it  would,  we  think,  be  an  unwar- 
rantable construction  of  the  statute  to  permit  a  party  com- 
plaining of  an  assessment,  to  lie  by,  without  availing  himself 
of  the  opportunity  to  remedy  his  grievance  by  application  to 
the  tax  commissioners,  under  the  statute  of  1859,  and  after  the 
assessment  had  become  confirmed  by  lapse  of  time,  to  arrest 
the  collection  of  the  tax  by  a  proceeding  under  the  act  of 
1880.  There  is  an  apparent  injustice  in  compelling  the  relator 
to  pay  a  tax  on  its  whole  capital,  but  it  is  an  injustice  brought 
about  by  its  own  negligence,  first  in  omitting  to  make  a  report 
in  compliance  with  the  statute,  and  then  in  neglecting  to  apply 
to  the  tax  commissioners  within  the  time  limited,  for  a  cor- 
rection of  the  assessment. 

Th&  order  should  be  aflSrmed. 

All  concur. 

Order  affirmed. 
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Eliza  Hboebioh,  as  Administratrix,  etc.,  Respondent,  v.  John 

]|J  ^  Keddie,  as  Executor,  etc..  Appellant. 

99    258 
el64    151,     The  caase  of  action  given  by  the  statnte  (Chap.  450,  Laws  of  1847 ;  Code 

of  Civ.  Pro.,  §  1903)  to  the  Fepresentativee  of  a  decedent,  whose  death 
was  caased  hj  the  negligence  of  another,  abates  upon  the  death  of  the 
wrong-doer,  and  an  action  cannot  be  maintained  against  his  representa- 
tives. 

Terlore  ▼.  WitwaU  (16  How.  Pr.  8),  overruled. 

Needham  ▼.  G,  T.  R.  R.  Oo,  (88  Vt.  294),  distinguished. 

The  history  of  the  statutory  modifications  in  this  State  of  the  rule  of  the 
common  law  as  to  the  survivability  of  actions  given,  and  the  authoritiefl 
upon  the  subject  collated. 

Heg&rich  v,  Keddie  (82  Hun,  141),  reversed. 

(Argued  April  22, 1885  ;  decided  June  9,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  7, 1884,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  sustaining  a  demurrer  to 
plaintiffs  complaint.     (Reported  below,  32  Hun,  141.) 

This  action  was  brought  by  plaintiff,  as  administratrix,  to 
recover  damages  for  the  death  of  her  intestate,  which,  the  com- 
plaint alleged,  was  caused  by  the  negligence  of  defendant's 
testator.  Defendant  demurred,  claiming  that  the  cause  of 
action  did  not  survive. 

John  £.  Lindsay  for  appellant.  At  the  common  law  all 
causes  ex  delicto  for  damages  abated  by  the  death  of  either 
party.  This  rule  embraced  injuries  to  the  peraon,  to  personal 
property,  and  to  real  estate.  (1  Wms.  on  Exrs.  [8th  Eng. 
ed.]  796 ;  Puher  v.  Harris,  62  N.  T.  76 ;  Baker  v.  BoUan, 
1  Oampb.  Nisi  Prius,  493 ;  Oregin  v.  Crossiown  R.  R.  83  N.  Y. 
695 ;  1  Ch.  PI.  79.)  Causes  ex  deliotOy  unless  expressly  per- 
mitted by  statute,  will  not  survive  (even  though  a  statute  gives 
an  action  of  asstmipsit  against  the  guilty  party).  {People  v. 
Oii^f  9   Wend.   29 ;     Franklin  v.  ZcnOy   1    Johns.   403  ; 


■ 
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Wade  V.  Kdlhfleisoh^  58  N.  Y.  283  ;  Hopkins  v.  Adcmi^ 
5  Abb.  Pr.  858 ;  Hodgrnan  v.  Western  R,  R,  Co.^  7  How. 
Pr.  49*.)  This  action  (under  §  1902),  being  yet  classed 
among  ^^ personal  torts"  by  section  3342  of  the  Code^and 
for  the  other  foregoing  reasons,  died  like  other  actions  for 
personal  injuries,  with  the  person  causing  the  injuries.  {Meech 
V,  Stones,  19  N.  Y.  29 ;  Fried  v.  ]V.  T.  O.  R.  R.  Co.,  25 
How.  287;  BuO&r  v.  N.  T.  <b  S.  R.  R.  Co.,  22  Barb.  110; 
Chamberlain  v.  Williamson,  2  Manle  &  8.  408;  Gra/oes  v. 
8pea/r,  58  Barb.  385 ;  3  Hun,  682 ;  54  How.  213 ;  Bk.  Cat. 
y.  Collins,  5  Hun,  209 ;  Price  v.  Price,  11  id.  299 ;  Baiffht 
V.  ByaU,  19  N.  Y.  464 ;  Bond  v.  Smith,  4  Hun,  19.) 

Geo.  V.  N.  Baldwin  for  respondent.  This  action  is  entirely 
statutory,  and  is  not  dependent  upon  common-law  rules.  (2 
E.  S.  447,  §§  1,  2 ;  Haight  v.  Hayt,  19  N.  Y.  464 ;  WhUford 
V.  Panatna  R.  R,  Co.,  23  id.  465 ;  McDonald  v.  Mallory,  77 
id.  546 ;  Yertore  v.  WiswaJl,  16  How.  Pr.  8 ;  Code  of  Civ.  Pro., 
§  1902 ;  Blake  v.  M.  R.  R,  Co.,  18  Ad.  &  El.  [N.  S.]  93.) 
The  nature  of  the  action  thus  given  by  the  original  statute  and 
re-euacted  and  strengthened  by  the  Code  proves  it  to  be  one 
of  those  that  survive.  {Quinn  v.  Moore,  15  N.  Y.  432 ;  Need- 
ham  V.  G.  T.  R.  R.  Co.,  38  Vt.  294.) 

RuGEB,  Oh.  J.  A  brief  reference  to  some  of  the  element- 
ary principles,  applying  to  civil  actions  will  serve  the  purpose, 
at  least,  of  defining  the  terms  used,  and  the  modifications  in- 
troduced, into  the  law  by  the  statutes  hereinafter  referred  to. 
Such  actions  were  primarily  divided  into  two  classes,  distin- 
guished as  actions  ex  contractu  and  ex  delicto^  The  actions 
known  as  detinue,  trespass,  trespass  on  the  case,  and  replevin 
were  those  used  in  causes  of  action  arising  from  torts,  and  were 
described  as  actions  ex  delicto.  Trespass  on  the  case  was  the 
appropriate  form  of  remedy  for  all  injuries  to  person  or  prop- 
erty which  did  not  fall  within  the  compass  of  the  other  forms 
of  action.  (3  Stephens'  Com.  449.)  At  common  law,  originally^ 
all  actions  arising  ex  delicto  died  with  the  person  by  whom  or 
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to  whom  the  wrong  was  done.  Thus,  when  the  action  was 
founded  on  any  malfeasance,  or  misfeasance,  was  a  tort,  or  arose 
ex  ddictOy  such  as  trespass  for  taking  goods,  etc.,  trover,  false 
imp^sonment,  assault  and  battery,  slander,  deceit,  diverting  a 
water-course,  obstructing  lights,  escape,  and  many  other  cases 
of  the  like  kind,  where  the  declaration  imputes  a  tort  done 
either  to  the  person  or  property  of  another,  and  the  plea  must 
be  "  not  guilty,"  the  rule  was  "  actio  personalia  moritur  cum 
persona, "  (1  Wms.  on  Ejcrs.  668.)  It  was,  however,  held  in 
Hamhly  v.  Trott  (Cowp.  371),  Lord  Mansfield  delivering  the 
opinion,  that,  "if  it  is  a  sort  of  injury  by  which  the  offender 
acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  etc.,  then  the  person  injureli  has 
only  a  reparation  for  the  delicturrhy  in  damages  to  be  assessed  by 
a  jury.  But,  when,  besides  the  crime,  property  is  acquired 
which  benefits  the  testator,  then  an  action  for  the  value  of  the 
property  shall  survive  against  the  executor."  "  So  far  as  the 
tort  itself  goes,  an  executor  shall  not  be  liable,  and  therefore  it 
is  that  all  public  and  private  crimes  die  with  the  offender,  and 
the  executor  is  not  chargeable ;  hut  so  far  as  the  act  of  the 
offender  is  beneficial,  his  assets  ought  to  be  answerable,  and  his 
executor,  therefore,  shall  be  charged."  By  the  statute  of  4th 
Edward  III,  chapter  7,  actions  "d^  bonis  a^portatis  "  were  given 
to  the  executors  of  a  deceased  person  for  personal  property 
taken  from  their  testator  and  carried  away,  but  for  all  other 
causes  of  action  arising  out  of  wrongs  done  either  to  the  per- 
son or  property  the  rule  of  ' '  actio  personalis  moritur  cum 
persona^^  applied.  (1  Wms.  on  Exrs.  672.)  Under  the  clause 
of  the  Constitution  making  the  rules  of  the  common  law  the 
law  of  the  State,  it  must  be  held  that  these  rules  still  determine 
the  survivability  of  actions  for  torts,  except  where  the  law  has 
been  specially  modified  or  changed  by  statute. 

It  had  been  held  in  this  State  prior  to  the  enactment  of  the 
Ke vised  Statutes  that  an  action  against  the  representatives  of 
a  postmaster  for  money  feloniously  abstracted  from  a  letter  by 
his  clerk  {Franklin  v.  Low^  1  Johns.  402),  and  against  a 
sheriff's  representatives  for  an  escape  occurring  during  his 
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life-time  {MaHin  y.  Bradley,  1  Oaines,  124),  did  not  lie 
a^inst  such  representatives.  In  the  case  of  People  v.  Gibba 
(9  Wend.  29),  decided  in  1832,  it  was  held  that  an  action  against 
the  executors  of  a  sheriff  for  the  default  of  his  deputy  in 
returning  process,  notwithstanding  an  action  in  aaaumpsit  for 
money  had  and  received  was  by  statute  authorized  therefor, 
did  not  lie,  inasmuch  as  the  cause  of  action  was  founded  in 
tort. 

As  no  reference  is  made  in  this  case  to  the  Revised  Statutes, 
it  is  inferred  that  it  arose  previous  to  their  enactment,  although 
the  case  does  not  disclose  that  fact.  Still  the  date  of  the  trial, 
November,  1830,  would  not  necessarily  lead  to  such  an  inference. 
The  Revised  Laws  (Vol.  1,  p.  311)  had  theretofore  enlarged 
the  scope  of  the  statute  of  4:th  Edward  III,  and  provided  for 
actions  by  and  against  executors  and  administrators  for  property 
taken  and  converted  by  the  testator  or  intestate  during  his  life- 
time. Under  this  condition  of  the  law  the  provisions  of  the 
Revised  Statutes  were  enacted  in  1828,  and  contain  the  rule  by 
which  this  controversy  must  be  determined.  Section  1  reads 
as  follows :  "  For  wrongs  done  to  the  property  rights  or  in- 
terests of  another  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the 
person  injured,  or  after  his  death  by  his  executors  or  adminis- 
trators against  such  wrong-doer,  and  after  his  death,  against  his 
executors  or  administrators  in  the  same  manner  and  with  the 
like  effect  in  all  respects  as  actions  founded  upon  contract." 
Section  2.  "But  the  preceding  section  shall  not  extend  to 
actions  for  slander,  for  libel,  or  to  actions  of  assault  and  bat- 
tery or  false  imprisonment,  nor  to  actions  on  the  case  for  in- 
juries to  the  person  of  the  plaintiff  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  administrator."  It  can- 
not be  successfully  claimed  that  the  language,  "actions  on 
the  case  for  injuries  to  the  person "  up  to  this  time  did  not 
include,  according  to  universal  classification,  all  actions  without 
regard  to  the  person  or  persons  to  whom  they  accrued,  which 
had  as  their  cause,  or  were  founded  upon  injuries  to  the  person 
of  another  arising  from  the  negligent  or  careless  conduct  of  a 
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wrong-doer.  It  must  also,  upon  well -settled  principles  of 
construction,  be  conceded  that  these  terms  were  used 
according  to  their  legal  and  well-understood  signification 
at  the  time  of  their  employment.  If  the  language  of  the 
statute  applicable  to  this  case  be  collocated  and  read  according  to 
its  plain  meaning  and  intent,  the  following  sentence  would  seem 
to  be  the  result :  Actions  by  and  against  executors  and  admin- 
istrators for  wrongs  done  to  the  property  rights,  or  interests  of 
their  intestate  or  testator  are  hereby  authorized,  but  so  far  as  such 
wrongs  have  heretofore  been  remediable  by  actions  on  the  case 
for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  the 
intestate  or  testator  of  any  executor  or  administrator,  they  shall 
not  survive  the  death  of  the  person  to  whom  or  by  whom  the 
wrong  is  done.  The  wrongs  referred  to  in  these  sections  are 
such  only  as  are  committed  upon  the  "property  rights,  or 
interests  "  of  the  testator  or  intestate,  and  to  a  cause  of  action 
for  which  the  executors  and  administrators  acquire  a  derivative 
title  alone.  The  whole  scope  and  design  of  the  statute  is  to 
extend  a  remedy  already  accrued,  to  the  representatives  of  a 
deceased  party,  and  provide  for  the  survival  only  of  an  existing 
cause  of  action. 

Among  the  questions  which  have  arisen  over  the  construc- 
tion of  these  sections  the  most  prominent  are  probably  those 
relating  to  the  signification  of  the  words  "  property  rights 
or  interests,"  as  used  in  the  fii'st  section,  and  the  effect  of 
the  enumeration  in  the  second  section,  of  certain  specific 
actions  as  being  excepted  from  the  operation  of  the  prior 
section .  It  is  inferable  from  the  opinions  expressed  in  Saigkt 
V.  Hayt  (19  N.  T.  46-1),  that  the  court  there  supposed  that 
the  words  "property  rights  or  interests,"  as  used  in  the  stat- 
ute, covered  and  included  all  injuries  tortiously  inflicted  by 
one  person  to  the  detriment  of  another,  whether  affecting  his 
person  or  property,  and  also  that  the  mention  of  certain  actions 
in  the  second  section  manifested  an  intention  on  the  part  of 
the  law-makers  to  exempt  all  others,  founded  on  tort  from  abate- 
ment by  death.  The  views  expressed  on  those  questions  seem 
to  have  b^eu  unnecessary,  as  the  action  there,  was  for  a  fraudu- 
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lent  representation  with  respect  to  incumbrances,  whereby  a 
purchaser  of  land  at  a  pnblic  sale  was  induced,  and  the  pur- 
chaser was  compelled  to  pay  an  incumbrance  which  he  was  led 
to  believe  did  not  exist.  The  injury  thus  seems  clearly  to  have 
been  one  to  rights  of  property  alone  and  was  saved  from 
abatement  by  the  first  section  of  the  statute.  The  language 
and  structure  of  these  sections  would  seem  to  repel  the  idea 
that  the  exemptions  provided  by  the  second  section  were 
intended  to  authorize  the  survival  of  all  other  actions  for  torts. 
In  the  view  implied  by  the  language  used  in  that  case  the  first 
section  would  be  quite  unnecessary,  as  any  provision  specifying 
the  classes  of  action  which  did  survive  would  be  superfluous  if 
conjoined  with  one  enumerating  all  actions  not  surviving, 
Sudi  a  construction  gives  the  first  section  no  office  to  perform, 
and  the  courts  have  practically  rejected  this  interpretation  in 
numerous  cases,  holding  that  causes  of  action  abated  by  death 
which  were  not  named  in  the  second  section.  Thus  it  has  been 
held  that  a  cause  of  action  by  a  master  for  the  seduction  of 
his  servant  does  not  survive  {People,  ex  ret.  v.  Tioga  Com. 
Pleas,  19  Wend.  73) ;  or  for  a  fraudulent  representation  by  a 
third  person  in  reliance  upon  which  credit  is  given  to  an  irre- 
sponsible person  {Zahrishie  v.  Smith,  13  N.  Y.  322) ;  or  for 
a  breach  of  a  promise  to  marry  (  Wade  v.  KdHfleiach,  58  id. 
286) ;  or  for  damages  occasioned  by  the  negligent  killing  of 
2jioth&r  {Whitford  v.  Pajiama  Jt.  B.  Co.,  2S  id.  465);  or 
for  a  penalty  incurred  by  trustees  under  the  General  Manufac- 
turing Act  {Stokes  V.  Stiokney,  96  id.  323) ;  and  for  fraud  in 
inducing  one  to  marry  another  {Price  v.  Price,  75  id.  244). 

The  statute  obviously  created  a  great  change  in  the  law 
and  applied  to  a  numerous  class  of  cases  which  had  not  be- 
fore been  held  to  survive.  Thus  it  enlarged  the  rights  cre- 
ated by  the  act  of  4  Edward  III,  so  as  to  include  actions 
for  trespass  de  bonis  asportatis  against  representatives  as  well 
as  by  them,  and  removed  the  limitation  which  authorized  other 
actions  for  wrongs  against  representatives  only  when  the  estate 
of  their  testator  or  intestate  was  benefited  by  the  act  com- 
plained of.     The  change  is  illustrated  by  the  case  of  Benja- 
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mM8  JEafrs  v.  Smith  (17  Wend.  208),  where  it  was  held  that 
the  cause  of  action  accruing  to  a  party  against  a  sheriff  for  a 
false  return  did  not  abate  by  the  plaintiff's  death.  This  had 
previously  been  held  otherwise.  (People  v.  Gibbs^  supra.) 
In  People  v.  Tioga  Com.  Pleas  (19  Wend.  73),  it  was  held 
that  such  actions  alone  as  survived  to  executors  and  admin- 
istrators were  assignable,  and  that  a  cause  of  action  by  a  mas- 
ter for  the  seduction  of  his  servant  was  not  assignable. 

Although  this  action  is  based  upon  the  theory  of  a  loss  of 
service  by  the  master,  it  must  inferentially  have  been  deter- 
mined that  it  did  not  affect  the  property  rights  or  interests  of 
the  master,  dn  such  manner  as  to  cause  the  right  of  action  to 
survive.  Gbover,  J.,  in  Haight  v.  Hayty  said  "that  the 
statute  had  changed  the  law  so  far  as  property  or  relative 
rights  are  affected  by  the  wrongful  act."  Judge  Rapallo  has 
said  that  "  the  rights  and  interests  for  tortious  injuries  to 
wHTch  this  statute  preserves  the  right  of  action  have  frequently 
been  considered,  and  it  is  generally  conceded  that  they  must 
be  pecuniary  rights  or  interests  by  injuries  to  which  the 
estate  of  the  deceased  is  diminished."  {Cregin  v.  JB»  C.  R. 
B,  Co.,  75N.  T.  194.) 

Reference  to  the  law  as  it  stood  previous  to  the  revision 
(and  the  application  of  the  rule  of  construction  embodied  in 
the  maxim  of  nosoitur  a  aooiis)  would  seem  to  require  such 
an  interpretation  of  the  words  ''property  rights  or  interests" 
^as  will  confine  their  application  to  injuries  to  property  rights 
only,  and  such  as  were  theretofore  enforceable  by  the  de- 
ceased .  It  is  stated  in  1  Wms.  on  Exrs.  677,  "  that  no 
action  is  maintainable  by  the  executor  or  administrator  upon 
an  implied  or  express  promise  to  the  deceased  when  the  damage 
consisted  entirely  in  the  personal  suffering  of  the  deceased 
without  any  injury  to  his  personal  estate."  Chamherlain  v. 
WiUiamson  (2  M.  &  S.  408)  is  cited  in  support  of  this  propo- 
sition. In  that  case  Lord  Ellenbobough  said :  ''  Executors 
and  administrators  are  the  representatives  of  the  personal  prop- 
erty, that  is  the  debts  and  goods  of  the  deceased  ;  but  not  of 
their  wrongs  except  when  those  wrongs  operate  to  the  temporal 
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injury  of  their  personal  estate/*  Accordingly  it  was  there  held 
^'  that  an  executor  or  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  to  the  deceased  when  no  special 
damage  to  the  personal  estate  can  be  stated  on  the  record.  So 
with  respect  to  injuries  affecting  the  life  and  health  of  the 
deceased,  all  such  as  arise  out  of  the  unskillf  nlness  of  medical 
practitioners,  the  imprisonment  of  the  party  brought  on  by 
the  negligence  of  his  attorney,  such  cases  being  in  substance 
actions  for  injuries  to  the  person." 

This  view  of  the  law  was  approved  in  a  similar  case  in  this 
court.  {Wade  v.  KaJbfleisch^  supra,)  It  was  said  in  Peo- 
ple V.  Tioga  Com.  Pleas  (supra\  by  Cowen,  J .,  that  '^  the 
cases  in  respect  to  executors  and  insolvent  assignees,  and  the 
like,  certainly  go  very  far  to  direct  what  we  are  to  consider 
matter  of  property  or  estate,  so  far  that  it  can  be  touched  by  a 
contract,  and  made  a  subject  of  transfer  between  parties  in  any 
way  at  law  or  in  equity ;  if  the  right  be  not  so  entirely  personal 
that  a  man  cannot  by  any  contract  place  it  beyond  his  control, 
it  is  assignable  under  the  statutes  of  insolvency,  or  will,  on  his 
death,  pass  to  his  executors.  The  reason  is  because  it  makes  a 
part  of  his  estate ;  it  is  matter  of  property,  and  as  such  it  is  in 
its  nature  assignable.  On  the  contrary,  if  it  be  strictly  personal, 
it  is  beyond  the  reach  of  contract.  In  the  same  sense  we  say  of 
many  rights  they  are  inalienable.  No  one  would  pretend 
that  a  man's  person  could  be  specifically  affected  by  contract ; 
though  he  should  bind  himself  by  indenture,  equity  could  not 
enforce  the  agreement.  {Mary  Clark^s  Case^  1  Blackf.  122.) 
So  of  a  man's  absolute  personal  rights  in  general,  as  his  claim 
to  safety  from  violence,  and  his  relative  rights  as  a  husband,  a 
father,  a  master,  a  trustee,  etc."  This  case  was  approved  in 
McKee  v.  Jitdd  (12  N.  T.  622),  and  it  was  there  said  by 
Groveb,  J.,  that  '^demands  arising  from  injuries  strictly  per- 
sonal, whether  arising  upon  tort  or  contract,  are  not  assignable; 
but  that  all  others  are."  In  Oreen  v.  Hudson  R.  P.  P.  Go. 
(28  Barb.  9)  approved  in  Whitford  v.  Panama  P.  P.  {supra), 
it  was  held  that  the  husband  at  common  law  could  not  main- 
tain an  action  for  negligence  causing  the  death  of  his  wife  ; 
Siokels  —  Vol.  LI V.  34 
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and  that  continued  to  be  the  law  in  this  State  until  the  act  of 
184:7  was  amended  by  chapter  78  of  the  Laws  of  1870,  It 
was  said  by  Judge  Dknio  in  Whitford  v.  Panama  R,  JR.  Co. 
{8V(pra\  '^  It  has  never  been  suggested,  so  far  as  I  know,  that 
the  personal  representatives  of  a  deceased  person  could  at  the 
common  law  sustain  an  action  on  account  of  the  wrongful  act 
of  another,  which  caused  the  death  of  the  person  whose  estate 
they  represent."  It  would  seem  unnecessary  to  cite  additional 
authorities  to  the  effect  that  as  the  law  stood  at  the  adoption 
of  the  statute,  neither  a  husband  nor  wife  had  such  an  interest 
in  the  life  of  their  respective  consorts  as  subjected  a  person, 
through  whose  negligent  act  it  was  taken,  to  the  charge  of 
injuring  any  property  rights  possessed  by  them. 

From  the  same  review,  it  is  quite  evident  that  the  authors 
of  the  statute,  intended  explicitly  to  provide  for  the  abatement 
of  causes  of  action  for  personal  injuries  occurring  to  the  plain- 
tiff, or  to  his  intestate  or  testator.  The  assignability  and  sur- 
vivability of  tilings  in  action  have  frequently  been  held  to  be 
convertible  terms,  and  perhaps  furnish  as  clear  and  intelligible 
a  rule  to  determine  what  injuries  to  property  rights  or  interests 
are  meant  by  the  statute,  as  it  is  possible  to  lay  down.  {People 
v.  Tioga  Co.  Com.  Pleas^  supra  /  ZdbriaJcie  v.  Smithy  supra.) 

The  rights  of  property  only  which  are  in  their  nature  assign- 
able and  capable  of  enjoyment  by  an  assignee  are  those  referred 
to  in  the  statute.  Such  rights  as  arise  out  of  the  domestic 
relations  clearly  do  not  possess  the  attributes  of  property,  and 
are  not  assignable  by  the  possessor.     (Id.) 

The  provisions  of  the  Revised  Statutes  were;  however, 
modified  by  chapter  450  of  the  Laws  of  1847,  as  amended  by 
subsequent  statutes,  giving  an  action  against  persons  and  cor- 
porations, to  the  representatives  of  a  deceased  person,  for  the 
benefit  of  the  husband  or  widow  and  next  of  kin,  to  recover 
damages  for  the  pecuniary  injuries  suffered  by  them  where 
death  was  caused  by  the  wrongful  act,  neglect  or  default  of 
another,  and  the  act,  neglect  or  default  was  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain  an  action  therefor,  and  in  respect  thereof  against  the  per- 
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son  who  or  the  corporation  which  caused  the  same,  although 
the  death  was  caused  under  such  circumstances  as  in  law 
amounted  to  a  felony. 

We  are  now  to  consider  the  effect  which  these  statutes  pro- 
duced upon  the  law  as  it  previously  existed.  The  cause  of 
action  here  provided  for  has  been  held  not  to  be  a  devolution, 
but  a  new  one  calling  for  the  application  of  another  rule  of 
damage  and  distinguished  by  many  other  attributes.  (  Whit- 
ford  V.  jPanama  H.  JS,  Co.y  supra  y  Haigkt  v.  Hayt^  19  N.  T. 
4:64 ;  McDonald  v.  MaUory^  77  id.  546 ;  LitUewood  v.  Mayor ^ 
etc.,  89  id.  24 ;  Blake  v.  Midland  R.  H.  Co.,  18  A.  &  E.  93 ; 
Leggott  v.  GL  N.  B'y  Co.,  L.  K,  1  Q.  B.  D,  604 ;  HusseU  v. 
Sunbury,  '67  Ohio  St.  372 ;  Tertore  v.  WiswaU,  16  How.  Pr. 
8.)  That  it  is  founded  upon  the  wrongful  act  of  the  party 
causing  the  death,  and  gives  a  right  of  action  therefor  to  the 
representatives  of  the  deceased,  for  the  pecuniary  consequences 
suffered  by  the  husband,  wife  or  next  of  kin  from  such  wrong- 
ful act,  is  also  established  by  the  same  authorities. 

The  cause  of  action  is  obviously  the  wrongful  act,  and  the 
pecuniary  injuries  resulting  afford  simply  a  rule  to  determine 
the  measure  of  damages.  However  much  the  husband,  widow 
or  next  of  kin  may  suffer  pecuniarily  by  the  act  causing  death 
it  constitutes  no  cause  of  action,  independent  of  evidence,  that 
it  was  occasioned  by  the  wrongful  or  negligent  conduct  of 
another.  Proof  that  it  occurred  in  consequence  of  the  contribu- 
tory negligence  of  the  deceased  person,  or  without  the  fault  of 
the  defendant,  furnishes  a  perfect  answer  to  such  an  action  and  a 
conclusive  reason  why  the  death  produced  by  the  \vrongful  act 
is  the  cause  of  action.  The  cause  of-  action  here  provided  for 
does  not  purport  to  be  in  any  respect  a  derivative  one,  but  is 
an  original  right  conferred  by  the  statute  upon  representatives 
for  the  benefit  of  beneficiaries,  but  founded  upon  a  wroilg 
already  actionable  by  existing  law  in  favor  of  the  party  injured, 
for  his  damages.  The  description  of  the  actionable  cause,  seems 
to  have  been  inserted  merely  to  characterize  the  nature  of  the 
act  which  is  intended  by  the  statute  to  be  made  action- 
able, and  to  define  the  kind  and  degree  of  delinquency  with 
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which  the  defendant  must  be  chargeable  in  order  to  subject  him 
to  the  action.     (  WhUford  v.  Panama  R.  R,  Go,^  aupra.) 

It  will  be  observed  also  that  the  statute,  although  creating  a 
new  cause  of  action,  and  passed  for  the  express  purpose  of 
changing  the  rule  of  the  common  law  in  respect  to  the  surviva- 
bility of  actions,  and  conferring  a  right  upon  representatives 
which  they  did  not  before  possess,  does  not  undertake,  either 
expressly  or  impliedly,  to  impair  the  equally  stringent  rule 
which  precluded  the  maintenance  of  such  actions  against  the 
representatives  of  the  offending  party. 

The  plain  implication  from  its  language  would,  therefore, 
seem  to  be  at  war  with  the  idea  that  the  legislature  intended 
to  create  a  cause  of  action  enforceable  against,  as  well  as  by 
representatives.  The  cause  of  action  thereby  given  is  not  to 
the  estate  of  the  deceased  person,  but  to  his  or  her  representa- 
tives as  trustees,  not  for  purposes  of  general  administration, 
but  for  the  exclusive  use  of  specified  beneficiaries.  (Dickins 
V.  iT.  T.  Ceiit  R.  R.  Co.,  23  K  Y.  158  ;  Yertarev.  WiawaU, 
16  How.  Pr.  8.) 

The  wrong  defined  indicates  no  injury  to  the  estate  of  the 
person  killed,  and  cannot  eitlier  logically  or  legally  be  said  to 
affect  any  property  rights  of  such  person,  unless  it  can  be  main- 
tained that  a  person  has  a  property  right  in  his  own  existence. 
The  property  right,  therefore,  created  by  this  statute  is  one 
existing  in  favor  of  the  beneficiaries  of  a  recovery  only,  and 
depends  for  its  existence  upon  the  death  of  the  party  injured. 
It  had  no  previous  life  and  cannot  be  said  to  have  been  injured 
by  the  very  act  which  creates  it.  Whatever  claim  a  wife  or 
children  have  at  law  upon  the  husband  and  father  for  support 
perishes  with  the  life  of  such  person,  and  thereafter  their 
claims  upon  his  estate  ai'e  governed  by  statutory  rules. 

If,  therefore,  we  consider  this  cause  of  action  as  a  property 
right,  it  is  as  such,  a  right  based  upon  a  tort,  and,  except  as 
otherwise  provided  by  the  statute  creating  it,  must  be  governed 
by  the  existing  rules  of  law  applicable  to  such  causes  of  action. 
The  case  of  LitUewood  v.  Mayor^  etc.  (89  N.  Y.  24),  holding 
that  such  causes  of  action  may  be  settled  and  discharged  by 
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the  injared  party  dunng  his  life-time,  would  soem  to  preclude 
the  idea  that  the  husband  or  widow  and  next  of  kin  had  any 
riglit  of  property  in  the  cause  of  action  created  by  the  death 
of  the  party  injured  during  his  life-time.  The  question  pre- 
sented by  the  decision  herein  was,  we  think,  determined 
adversely  to  the  plaintiff  by  the  case  of  Gregin  v.  BrooMyn 
Crosstown  R.  R.  Go.  (75  N.  Y.  192).  It  was  there  held 
when  an  injury  is  done  to  the  person  of  the  plaintiff  (and  nec- 
essarily, by  the  terms  of  the  statute,  to  that  of  his  testator  or  in- 
testate), ''  that  the  pecuniary  damage  sustained  thereby  cannot 
be  so  separated  as  to  constitute  an  independent  cause  of  action ,  for 
the  cause  of  action  is  single  and  consists  of  the  injury  to  the 
person.  The  damages  are  the  consequences  merely  of  that 
injury,  and  when,  by  the  terms  of  the  statute,  such  a  cause  of 
action  abates,  the  character  of  the  damages  cannot  save  it." 
The  conclusions  reached  in  that  case  tend  necessarily  to  sup- 
port the  doctrine  that  the  causes  of  action  given  by  the  act  of 
1847  and  its  amendments  abate  by  the  death  of  the  person 
injured.  It  also  holds  that,  so  far  as  the  personal  estate  and 
rights  of  property  of  the  deceased  person  are  injured  by  the 
wrongful  act  causing  death,  the  cause  of  action  therefor  sur- 
vives to  his  representatives  by  force  of  section  1  of  the  Revised 
Statutes,  before  referred  to.  Such  an  action  exists  independ- 
ently of  the  statute  of  1847,  and  has  been  upheld  in  favor  of 
representatives  to  the  extent  of  giving  damages  for  medical 
attendance  and  inability  of  the  injured  party  to  attend  to  busi- 
ness, for  the  time  intermediate  his  injury  and  death,  when  the 
accident  occurred  while  traveling  as  a  passenger  upon  the 
defendant's  railroad.  The  action  was  there  based  upon  the 
theory  of  a  breach  of  contract  to  carry  the  passenger  safely. 
(Bradshaw  and  loife  v.  Lancashire  <&  Yorkshire  Wy  Go.y 
L.  R,  IOC.  P.  189). 

We  have  caref  ullv  considered  the  case  of  Needham  v.  Grand 
T.  a.  R.  Go.  (38  Vt.  294:),  but  inasmuch  as  the  statutes  in 
that  State  affecting  the  question  are  so  different  from  our  own, 
little  analogy  exists  between  the  question  there  presented  and 
the  one  imder  consideration.      The  case  of  Yertore  v.  WiswaU 
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{supra)  is  entitled  to  great  respect  from  the  learning  and 
ability  of  the  court  by  which  it  was  decided.  But,  although 
agreeing  with  some  of  the  propositions  entertained  by  it,  we 
are  unable  to  concur  in  the  conclusion  reached,  that  the  cause 
of  action  there  considered,  survived. 

The  complaint  in  the  present  action  describes  a  cause  of 
action  arising  out  of  the  death  alone,  and  suggests  no  injury  to 
the  estate  or  property  of  the  deceased.  Such  a  cause  of  action 
is  abated  by  the  death  of  the  wrong-doer. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed,  and  that  of  the  Special  Term  a£Snned. 

All  concur ;  Finch,  J.,  in  result. 

Judgment  accordingly. 


James   Mingay   et  al..  Respondents,  v.  The  Holly  Manu- 
FACTURmG  Company,  impleaded,  etc..  Appellant. 

Where,  in  an  action  broaght  by  tax  payers  to  have  a  contract  made  by  a 
municipal  corporation,  by  which  it  agreed  to  pay  a  sam  specified  for  the 
performance  of  certain  work,  declared  invalid,  the  plaintiff  was  defeated 
and  judgment  was  rendered  in  favor  of  the  contractor  with  the  corpora- 
tion, adjudging  the  contract  to  be  valid,  and  that  it  had  been  performed 
by  the  contractor, — Held,  that "  the  value  of  the  subject-matter  involved  " 
(Code  of  Civ.  Pro.,  g  3253)  was,  for  the  purposes  of  computing  an  extra 
allowance,  the  contract  price  for  the  work,  not  simply  the  profits  made 
thereon. 

0.  df  L,  0.  R.  R.  Oo.  V.  V.&G.R  R.  Co.  (63  N.  Y.  176),  A.  D.  Go.  v.  ZiMy 
(45  id.  499),  Conaughty  v.  8.  G  Bank  (93  id.  401),  distinguished. 

(Argued  April  28.  1885 ;  decided  June  9,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  made  November  28,  1884,  which  reversed  an  order  of 
Special  Term  granting  an  extra!  allowance  to  defendant,  the 
Holly  Manufacturing  Company. 

The  plaintiffs  as  tax  payers  of  the  village  of  Saratoga  Springs 
brought  this  action   against  the  Holly  Manufacturing  Com- 
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pany,  the  village  of  Saratoga  Springs  and  the  board  of  water 
commissioners,  alleging  that  the  manafactnring  company  and 
the  board  of  water  commissioners  had  assmned  to  enter  into  a 
contract  under  which  the  company  was  to  erect  certain  pump- 
ing and  other  water  machinery  in  the  village,  and  do  a  certain 
amount  of  work  thereon,  and  if  accepted  by  the  commissioners 
the  village  should  pay  the  company  $31,000  therefor,  in  four 
quarterly  installments ;  that  the  contract  was  tUtra  vires  and 
void,  and  praying  an  injunction,  etc.,  and  that  any  money  paid 
thereon  be  refunded.  Upon  the  trial  the  defendant  succeeded, 
and  the  court  granted  the  Holly  Company  $840,  extra  allow- 
ance. 

JEsek  Gowen  for  appellant.  The  value  of  the  subject-mat- 
ter involved  in  the  action  was  the  proper  basis  for  computing 
the  extra  allowance.  {Gamins  v.  Swp^rs  Jefferson  Go.^  3  T.  & 
C.  296 ;  U  K  Y.  626.) 

Matthew  Hale  for  respondents.  As  there  was  no  proof  of 
the  value  of  the  contract  sought  to  be  set  aside  there  is  nothing 
upon  which  an  allowance  can  be  based.  {Meyer  v;  Rasquin^  20 
Week.  Dig.  98 ;  Gona'oghty  v.  8.  Go.  Bk.y  92  N.  Y.  401 ;  Peo- 
pU  V.  N.  T.  dk  8.  L  F.  Go.,  68  id.  72 ;  8poff(yrd  v.  T.  L.  Go., 
9  J.  &  S.  228 ;  People  v.  RocJcaway  Go.,  28  Hun,  356 ;  AU 
Icmtic  D.  Co.  V.  Libhy,  45  .N.  Y.  604 ;  Musgrame  v.  Shirmood, 
29  Hun,  476 ;  People  v.  G.  V.  G.  R.  R.,  30  id.  565 ;  Wea/oer 
V.  Ely,  83  K  Y.  89 ;  Potter  v.  Farrington,  24  Hun,  551 ; 
O.  (&  L.  R.  R.  Go.  V.  F.  G.  R.  R.  Co.,  63  K  Y.  176 ;  RanJc 
V.  Groie,  18  J.  &  S.  275 ;  8heehy  v.  Fellyj  33  Hun,  543. 
The  thing  involved  was  simply  the  contract.  (92  N.  Y.  402.) 
The  claim  stated  in  the  complaint  was  indefinite  and  to  be  de- 
termined only  by  the  result.  (83  N.  Y.  89.)  The  right  to  make 
an  extra  allowance  being  a  matter  of  discretion,  the  Court  of 
Appeals  has  no  power  to  review  the  exercise  of  that  discretion 
or  to  examine  as  to  the  merits  or  amount  of  allowance.  {People 
V.  J\r.  Y.  G.  R.  R.  Co.,  29  N.  Y.  418 ;  EoweU  v.  Mills,  53  id. 
322 ;  Allen  v.  Meyer,  78  id.  1 ;  LiddeU  v.  Paion,  67  id. 893; 
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Oushmcm  v.  BrwndM,  60  id,  296 ;  PUM  v.  PlaU^  66  id.  360 ; 
QedTiey  v.  Purdy^  47  id.  676.) 

Andrews,  J.  The  subject-matter  involved  in  the  action  was 
the  validity  of  the  contract  between  the  water  commissioners 
and  the  Holly  Company.  But  the  sole  object  of  the  plaintiffs 
in  impeaching  the  contract  was  to  get  rid  of  the  obligation  im- 
posed thereby  npon  the  water  commissioners  representing  the 
village  of  Saratoga  Springs,  to  pay  the  Holly  Company  the  sum 
of  $31,000,  upon  performance  of  the  contract  on  its  part,  and 
the  acceptance  of  such  performance,  by  the  water  commissioners. 
If  the  contract  was  valid,  this  sum,  on  the  completion  and  ac- 
ceptance of  the  work,  would  constitute  a  debt  against  the 
village  of  Saratoga  Springs.  The  plaintifib  brought  the  action 
as  tax  payers,  and  alleged  in  their  complaint  that  the  contract 
was  made  in  violation  of  the  village  charter,  that  the  company 
had  not  performed  it  in  certain  respects,  and  was  fraudulently 
colluding  with  the  water  commissioners  to  have  the  latter  accept 
the  work.  The  village  of  Saratoga  Springs  and  the  water  com- 
missioners were  joined  as  parties  defendant  with  the  Holly  Com- 
pany. The  complaint  prayed  judgment  declaring  the  contract 
void,  and  enjoining  the  water  commissioners  from  taking  any 
further  steps  to  carry  it  out,  and  for  the  repayment  to  the  vil- 
lage of  any  money  paid  thereon.  The  plaintiffs  failed  in  the 
action,  and  judgment  was  rendered  in  favor  of  the  Holly  Com- 
pany, establishing  the  validity  of  the  contract  and  adjudging  (as 
is  inferred)  that  the  company  had  performed  the  contract  on  its 
part.  The  Q-eneral  Term  reversed  the  order  of  the  Special 
Term  granting  an  extra  allowance,  on  the  ground  that  the  value 
of  the  contract  to  the  Holly  Company,  that  is  to  say  the  profits 
the  company  would  have  made  if  the  contract  had  been  per- 
formed on  both  sides,  or  in  other  words  the  difference  between 
the  contract  price  and  the  value  of  the  labor  and  machinery 
furnished  by  the  company  under  the  contract,  was  the  only  basis 
for  an  extra  allowance,  and  that  as  no  proof  was  given  upon 
this  point,  no  allowance  could  be  made. 

We  are  of  opinion  that  the  court  erred  in  this  conclusion. 
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The  Code  (§  3253)  authorizes  an  extra  allowance  in  certain 
csuaes,  ^'  not  exceeding  five  per  centum  upon  the  sum  recovered 
or  claimed,  or  the  value  of  the  subject-matter  involved." 
There  was  no  sum  recovered  or  claimed  so  as  to  bring  the  case 
within  the  first  clause  of  the  section.  But  a  pecuniary  right 
was  directly  involved  in  the  action,  and  the  value  of  that  right 
was,  we  think,  the  basis  for  an  allowance  under  the  last  clause. 
It  is  immaterial  that  the  form  of  the  action  and  the  relief 
sought  would  not  authorize  a  money  judgment  in  favor  of 
either  party.  The  plaintiflE  sought  to  avoid  a  contract  pro- 
viding for  the  payment  to  the  Holly  Company  for  machinery 
furnished,  etc.,  and  to  prevent  the  water  commissioners  from 
accepting  performance  under  the  terms  of  the  contract,  and 
thereby  imposing  upon  the  village  an  obligation  to  pay  the 
contract  price.  The  only  interest  the  plaintiffs  had,  or  which 
they  asserted,  was  to  relieve  the  village  from  the  obligation  of 
the  contract.  The  village  was  made  a  party  defendant  so  that 
a  judgment  setting  aside  the  contract  would  have  been  con- 
clusive in  favor  of  the  village  as  to  its  liability  to  the  Holly 
Company.  On  the  other  hand,  the  judgment  actually  ren- 
dered was  conclusive  in  favor  of  the  Holly  Company  as  to  the 
validity  of  the  contract,  and  its  right  to  demand  and  receive  the 
$31,000  agreed  to  be  paid.  If  the  Holly  Company,  upon  cora- 
pletmg  its  contract,  had  sued  for  the  consideration,  and  had  re- 
covered, there  can  be  no  doubt  that  an  allowance,  if  granted, 
would  have  been  computed  on  the  whole  recovery,  and  not  merely 
on  the  profits,  or  the  excess  of  the  contract  price  over  the  cost  of 
the  work  and  machinery.  It  would  have  been  no  answer  that 
the  company,  on  non-payment,  might  have  removed  the  ma- 
chinery and  limited  its  loss  thereon  to  the  difference  between 
its  actual  and  contract  value.  So  if  the  Holly  Company  had 
been  defeated  in  an  action  on  the  contract,  the  whole  claim 
would  have  been  the  basis  of  computation  for  an  allowance  to 
the  defendant.  The  real  question  litigated  was  whether  the 
Holly  Company  was  entitled  to  enforce  the  contract  of  pay- 
ment made  by  the  water  commissioners,  and  its  right  having 
SioKBLS  — Vol.  LIV.  35 
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been  established,  the  contract  price  for  the  purpose  of  comput- 
ing the  allowance,  was,  we  think,  the  subject-matter  involved, 
and  not  the  mere  profits  on  the  contract. 

The  conclusion  is  not  in  conflict  with  the  decided  cases.  It 
was  held  in  0.  cfe  Z.  G.  H,  B.  Co.  v.  V.  <&  C.  R.  R.  Go.  (63 
N.  T.  176),  which  was  an  action  by  lessor  against  lessee  to  set 
aside  a  lease  as  ultra  vireSy  in  which  judgment  was  rendered 
for  the  defendant,  that  the  value  of  the  lease,  and  not  the  value 
of  the  leased  premises  or  the  amount  of  rent  reserved,  was  the 
basis  for  the  allowance.  The  lessee  acquired,  by  the  terms  of 
the  lease,  the  right  to  the  use  of  the  plaintiff's  road  for  the  time 
specified,  on  payment  of  an  annual  rental.  The  plaintiff  sought 
to  deprive  the  defendant  of  the  benefit  of  the  lease,  and  if  it  had 
succeeded  in  the  action  the  defendant's  loss  would  have  been  the 
value  of  the  use  over  and  above  the  stipulated  rent.  In  the 
present  case,  the  contract  entitled  the  Holly  Company  to  a 
gross  sum,  of  which  it  would  have  been  deprived  if  the  action 
had  been  maintained.  It  was  not  merely  the  profits  on  the 
contract,  but  the  right  to  the  whole  purchase-price  which  was 
involved  in  the  litigation.  In  Atlantic  Dock  Go.  v.  Zibby 
(46  N.  T.  499),  the  whole  value  of  the  premises  was  clearly 
not  involved  in  an  action  to  restrain  a  particular  use.  In 
Gonaughty  v.  Saratoga  Gounty  Batik  (92  N.  Y.  401),  it  was 
decided  that  in  an  action  to  forfeit  the  franchise  of  a  baulking 
corporation,  the  value  of  the  franchise,  and  not  the  amount  of 
capital  or  assets  of  the  bank,  was  the  basis  for  an  extra  allow- 
ance. 

"We  think  the  order  of  the  General  Term  should  be  reversed, 
but  the  court  below  having  disposed  of  the  case  on  a  question 
of  law,  in  respect  to  which  we  are  constrained  to  differ  from 
its  conclusion,  without  passing  upon  the  correctness  of  the  al- 
lowance on  the  merits,  the  case  should  be  remitted  to  the  Gen- 
eral Term  for  further  consideration. 

All  concur. 

Ordered  accordingly. 
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The  Psoplb,  ex  rel.  Alfbbd  Shobt  et  al..  Appellants,  v.  Osnr 

8.  Baoon  as  Sheriff,  etc.,  Bespondent 

In  AagnBt,  1876,  P.  recovered  a  judgment  against  S.  In  October  of  that 
year  ti.  executed  a  mortgage  upon  certain  premises  owned  bj  him,  and 
on  the  same  day  made  a  general  assignment  for  the  benefit  of  creditors. 
In  November  the  relators  recovered  a  judgment  against  S.  In  October, 
1880,  the  mortgaged  premises  were  sold  upon  execution,  Issued  on  P.'s 
judgment,  bid  in  by  him  and  the  usual  certificate  issued  to  him  by  the 
sheriff.  In  1881,  the  mortgage  was  foreclosed  by  action,  in  which  the 
relators  were  made  parties  defendant,  and  under  judgment  therein  the 
premises  were  sold,  bid  in  by  the  mortgagee  for  less  than  the  amount  of 
the  mortgage  and  a  deed  executed  to  him.  In  February,  1883,  relators 
claiming  a  right  to  redeem,  tendered  to  the  sheriff  the  amount  of  P.'s 
judgment  with  interest,  and  demanded  a  deed,  which  was  refused.  In 
proceedings  by  mandamiu  to  compel  the  sheriff  to  execute  such  deed, 
hdd,  that  the  relators  were  not  entitled  to  redeem  and  their  demand 
was  properly  refused  ;  that  the  relators'  lien,  if  any,  was  cut  off  by  the 
foreclosure  and  sale  under  the  mortgage  ;  but  that  they  never  acquired 
any  lien,  as  the  assignment  vested  the  whole 'estate  in  the  assignee ;  and 
that  the  omission  of  the  judgment  debtor  or  his  assignee  to  redeem  from 
the  sale,  under  the  judgment  gave  to  the  relators  no  additional  right,  nor 
to  their  judgment  any  new  virtue. 

The  right  which  an  assignor  for  the  benefit  of  creditors  has  to  discharge 
the  trusts,  by  payment  of  the  debts  before  sale  by  the  assignee,  and  to 
declare  to  whom  the. lands  held  in  trust  shall  belong  upon  its  tormina- 
tion,  and  his  right  to  grant  or  devise  the  land  subject  to  the  execution  of 
the  trust  are  merely  equitable,  and  do  not  impair  or  diminish  the  estate 
of  the  assignee,  jehich  remains  perfect  and  exclusive  until  the  purposes 
of  the  trust  have  in  fact  been  accomplished. 

(Argued  April  29,  1885  ;  decided  June  9,  1885.) 

Aj^pbal  from  judgment  of  the  Q-eneral  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  24,  1884,  which  affirmed  a  judgment  dis- 
missing an  alternative  writ  of  mandamus  issued  herein. 

The  relators  sought  by  mamdamus  to  compel  the  sheriff  of 
Ontario  county  to  treat  with  them  as  judgment  creditors  of  one 
George  M.  Spring,  and  as  such  entitled  to  redeem  certain  lands 
theretofore   owned  by  him,   and   known    as  lot  5   in  East 
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Bloomfield,  Ontario  county.  They  failed,  because  in  the  opin- 
ion of  the  court  their  judgmeqt  was  not  a  lien  upon  the 
premises. 

The  facts  were  not  disputed  and  in  substance,  as  related  by 
the  trial  judge,  are,  First.  That  Spring  became  the  owner  of 
the  lands  in  question  on  the  11th  of  April,  1872.  Second.  On 
the  25th  August,  1876,  one  Mark  W.  Powell  recovered  a  judg- 
ment in  the  Supreme  Court  of  the  State  against  Spring  for 
the  sum  of  $338.75  damages  and  costs,  which  judgment  was 
docketed  in  the  clerk's  office  of  Ontario  county  on  the  29th 
September,  1876.  On  the  4:th  October,  1880,  execution  was 
issued  upon  the  judgment  to  the  sheriff  of  Ontario  county,  who, 
by  virtue  thereof,  on  the  20th  November,  1880,  sold  the  prem- 
ises in  question  to  the  judgment  creditor,  Powell,  for  the  sum 
of  $34:0.50,  and  the  usual  certificate  was  executed  and  filed  and 
recorded,  and  on  the  22d  November,  1880,  the  execution  was 
indorsed  satisfied,  and  filed.  Third.  On  the  5th  of  October, 
1876,  Spring  mortgaged  them  to  one  Benjamin  D.  Spring,  and 
the  mortgage  was  then  duly  recorded.  JFourth.  He  wsis  then 
insolvent,  and  afterward,  but  on  the  same  day  made  a  general 
assignment  of  all  his  property  for  the  benefit  of  his  creditors  to 
one  Gallup.  Fifth.  On  the  23d  November,  1876,  the  relators 
recovered  a  judgment  in  the  Supreme  Court  against  the  said 
George  M.  Spring  for  the  sum  of  $613.94  damages  and  costs, 
which  was  docketed  in  the  Ontario  county  clerk's  office  on  that 
day.  Sixth.  Afterward  the  mortgage  above  referred  to  was 
foreclosed,  the  relators  being  made  parties  defendant  in  the 
action.  Judgment  of  foreclosure  and  sale  was  obtained  on  the 
30th  April,  1879,  and  the  premises  duly  sold  by  virtue  thereof 
on  the  25th  of  A  ugust,  1881 ,  to  Benjamin  D.  Spring,  for  less' than 
the  amount  of  the  mortgage,  and  he  thereupon  received  a  deed 
of  said  premises,  and  still  retains  the  title  thereto.  Seventh.  On 
the  20th  of  February,  1882,  the  relators  tendered  the  amount  of 
the  Powell  judgment,  with  interest  thereon,  to  the  sheriff  of 
Ontario  county,  and  demanded  a  deed  of  the  premises,  which 
was  refused,  and  the  sum  tendered  was  afterward  deposited 
in  bank. 
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Thomas  M.  Mawell  for  appellants.  A  judgment  binds  not 
only  lands  of  which  defendant  is  actaally  seized,  but  also  a  re- 
versionary interest.  (Kent's  Com.,  part  4,  §  66 ;  Burton  v. 
Smith,  13  Pet.  480.)  The  assignee  was  not  a  bona  fide 
purchaser,  or  one  for  a  valuable  consideration.  {Chiffin  v. 
Marquardt,  17  K  Y.  20;  In  the  Matter  of  Zewis,  81  id.  424.) 
His  power  to  convey  the  land  was  dependent  upon  the  terms 
of  the  assignment  to  him.  {Slade  v.  Van  Vechten,  11  Paige, 
23 ;  Bishop  on  Insolv.  Debt.  270,  §  292  ;  BochvoeU  v.  Brown,  . 
64  N.  Y.  213.)  The  right  of  redemption  does  not  belong  to 
the  assignee  by  the  Code.  {Liwigaton  v.  AmouXy  56  N.  Y. 
515.)  In  spite  of  the  assignment  or  sale,  made  by  virtue  of 
the  mortgage,  which  was  an  inferior  lien  to  the  Powell  judg- 
ment, the  relators,  by  their  offer  of  redemption,  became  seized 
of  the  title  to  the  land  that  George  M.  Spring  had  on  the  29th 
of  September,  1876.  (J5b  pa/rte  Peru  Iron  Co.,  7  Cow.  553 ; 
Emmei£8  Admire  v.  Bradstreet^  20  Wend.  51 ;  Chautauqua  • 
Co,  Bh.  V.  Risley,  19  N".  Y.  373 ;  Freeman  on  Judgments, 
§  379.)  The  foreclosure  of  the  mortgage  did  not  affect  the 
judgment  of  Mark  "W".  Powell  nor  the  right  of  redemption 
under  it.  That  judgment  was  the  superior  lien.  {Spring  v. 
Spring,  90  JST.  Y.  643 ;  Fish  v.  Potter,  2  Ct.  App.  Dec.  138 ; 
Bayley  v.  Creenleaf,  7  Wheat.  46 ;  Hulett  v.  Whipple,  58 
Barb.  227 ;  KMy  v.  ScoU,  49  N.'Y.  395.)  The  title  that  Ben- 
jamin Spring,  the  mortgagee,  obtained  by  the  foreclosure  of 
the  mortgage  was  subordinate  to  the  title  acquired  by  the  sale 
under  the  Powell  judgment,  and  by  Benjamin  Spring's  neg- 
lect to  redeem  within  the  year,  his  rights  were  ended,  and  the 
Powell  judgment  remained  a  lien  until  fifteen  months  ex- 
pired, subject  to  redemption  by  the  judgment  of  the  relators. 
The  decree  did  not  affect  rights  paramount  to  the  mortgage. 
{RaMone  v.  Hooney,  58  N.  Y.  466 ;  Brainard  v.  Cooper,  10 
id.  356.)  The  right  of  redemption  could  not  be  foreclosed  by 
an  intermediate  proceeding  under  a  mortgage  inferior  to  the 
Powell  judgment.  {Bankin  v.  Scott,  12  Wheat.  179 ;  Bath- 
hone  V.  Hooney,  58  N.  Y.  466 ;  Brainard  v.  Cooper,  10  id. 
357 ;  Spring  v.  Spring,  90  id.  645.)    The  Powell  judgment 
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was  a  lien  superior  to  the  mortgage.  {Bat/ley  v.  GreerUeafy  7 
Wheat.  51 ;  HuleU  v.  Whipple^  68  Barb.  224 ;  I^k  v.  Partery 
2  Ct.  App.  Dec«  140.)  Notwithstanding  the  foreclosure  of  the 
mortgage,  the  judgment  of  the  relators,  the  assignment  being 
out  of  the  way,  was  a  lien  for  the  purpose  of  redemption  on 
the  land  ^Id  under  the  Powell  judgment,  and  followed  the 
land  into  the  hands  of  the  purchaser  under  that  judgment,  for 
fifteen  months,  unless  redeemed  within  the  year  by  the  pur- 
chaser under  foreclosure.  (Code,  §  1632 ;  JSidy  v.  Travery  6 
Paige,  526.) 

Wm.  H.  Adams  for  respondent.  The  relators  were  in  no 
position  to  redeem,  as  their  judgment  had  ceased  to  be,  and  in 
fact  never  had  been,  a  lien  upon  the  premises  in  question. 
{Hurd  V.  Mageey  3  Cow.  36 ;  Marsh  v.  Wendovery  id.  69 ;  90  N. 
Y.  643, 544  ;.Code,  §  1480.)  No  lien  ever  having  been  created 
by  the  relator's  judgment  against  the  premises,  or  if  one  was 
created,  the  same  having  been  cut  off  by  the  foreclosure  suit, 
it  is  impossible,  under  the  circumstances  of  the  case,  that  any 
lien  can  be  hereafter  obtained.  {Briggs  v.  DaviSy  21  N.  Y.  574 ; 
Marvin  v.  Smithy  46  id.  571.) 

Danforth,  J.  It  is  impossible  to  find  any  error  in  the 
decision  which  followed  the  findings  of  the  trial  court.  The 
effect  of  a  judgment  at  law  aud  the  right  of  a  judgment  cred- 
itor are  defined  by  statute,  and  the  learned  counsel  for  the  ap- 
pellants shows  no  provision  upon  which  his  claim  can  stand. 

Jfirsty  the  foreclosure :  The  relators'  lien  or  right,  whatever 
it  may  have  been,  uppn  the  land  or  interest  of  the  mortgagor  or 
judgment  debtor  was  subsequent  to  the  mortgage.  {Spring  v. 
Shorty  90  N.  Y.  538.)  They  were  parties  to  the  foreclosure, 
and  the  conveyance  in  pursuance  of  it  was  an  entire  bar  against 
them,  as  well  as  against  the  mortgagor.  Neither  could  after 
that  have  any  right  or  interest  in  the  equity  of  redemption. 
If  the  sale  had  produced  a  surplus,  a  different  question  would 
have  been  presented,  and  the  case  cited  by  the  learned  counsel 
for  the  appellants  {Fliess  v.  BucJdeyy  90  N.  Y.  291)  would  be 
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authority  for  upholding  a  lien  upon  it,  provided  one  had  pre- 
viously existed  upon  the  land. 

On  the  other  hand,  if  the  relators,  as  they  claim,  were  not 
proper  parties  to  the  foreclosure,  it  was  because  the  assignment 
had  transferred  the  title  from  the  debtor  to  his  assignee  before 
the  recovery  of  their  judgment.  {Spring  v.  Shorty  supra.) 

Seoondy  the  assignment :  It  created  a  trust  for  the  benefit  of 
creditors  of  the  assignor,  and  not  only  in  terms,  but  by  force 
of  the  statute,  vested  his  whole  estate  in  law  and  in  equity 
in  the  assignee,  subject  only  to  the  execution  of  the  trust.  (1 R. 
S.,  part  2,  chap.  1,  art.  2,  §§  55-60.)  The  assignor,  however, 
might  have  declared  to  whom  the  land  to  which  the  trust 
related  should  belong  in  the  event  of  its  termination,  and  sub- 
ject to' its  execution  he  might  have  granted  or  devised  it.  (Id., 
§  61.)  But  no  title  or  interest  remained  in  him,  and  conse- 
quently there  was  nothing  to  which  the  lien  of  a  judgment 
could  attach.  {Briggs  v.  Palmer y  20  Barb.  392 ;  Briggs  v. 
DaviSy  20  N.  Y.  15 ;  LeonardaviUe  Bank  v.  WiUard^  25  id. 
574 ;  Marmn  v.  Smithy  46  id.  571.)  It  does  not  follow,  how- 
ever, that  the  assignor  could  not  discharge  the  trust  by  pay- 
ment of  the  debts  before  sale  by  the  assignee,  or  become 
entitled  to  the  residue  remaining  unsold  after  the  debts  were 
discharged  ( Wintringham  v.  Lafoyy  7  Cow.  735 ;  Briggs  v. 
DaviSy  supra)y  and  the  contention  of  the  learned  counsel  for  the 
appellants  seems  to  be  that  there  was,  therefore,  a  reversionary 
interest  in  the  assignor  upon  which  the  relators'  judgment  might 
attach.  This,  however,  is  going  too  far.  The  right  which  an 
assignor  might  exercise  for  these  purposes  is  merely  an  equitable 
one,  and  in  no  sense  impairs  or  diminishes  the  estate  of  the 
assignee,  which  remains  perfect  and  exclusive  until  the  pur- 
poses of  the  trust  have  in  fact  been  accomplished. 

Nor  are  we  able  to  see  that  the  omission  of  the  judgment 
debtor  or  his  assignee  to  redeem  from  the  sale  under  the 
Powell  judgment  give  to  the  relators  any  additional  right,  or 
to  their  judgment  any  new  virtue.  The  debtor's  right  did  not 
pass  to  them.  Nor  did  the  failure  of  his  assignee  to  redeem 
make  their  judgment  a  lien  upon  the  land,  and  without  that 
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they  could  not  as  judgment  creditors  acquire  the  interest  of  the 
purchaser  at  the  sheriffs  sale  under  the  prior  judgment.  (2  R. 
S.  371,  §  51.)  That  omission  and  failure  had  no  other  conse- 
quence than  to  let  in  for  the  purpose  of  redemption  a  creditor, 
who  by  decree,  judgment,  or  mortgage,  had  a  lien  or  charge 
upon  the  premises  so  sold.  The  relators'  judgment  was  Qot  of 
tliat  character.  The  argument  in  their  behalf  has  been  care- 
fully considered,  but  we  find  no  reason  in  it,  or  in  the  cases 
cited  by  their  counsel,  to  create  a  doubt  as  to  the  correctness  of 
the  judgment  appealed  from,  nor  necessity  to  add  more  to  the 
opinion  of  the  learned  court  directing  it. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Halsby  Haioht,  Appellant,  v.  Thb  Matob,  Aldbbmbn 
AND  Commonalty  of  the  Onr  of  Nbw  York,  Bespondent. 

It  is  not  essential  to  the  validity  of  a  tax  upon  land  in  the  city  of  New 
York  to  have  the  name  of  the  owner  inserted  in  the  assessment-list; 
the  tax  may  be  assessed  directly  upon  the  land,  properly  describing  it. 

It  seems  that  the  only  effect  of  omitting^  the  owner's  name,  or  of  inserting 
the  name  of  one  who  is  not  the  owner,  is  to  deprive  the  city  of  the  right 
to  collect  the  tax  from  the  owner  personally,  or  out  of  his  personal  prop- 
erty, and  to  confine  its  remedy  to  the  enforcement  of  the  lien  upon  the 
land  assessed. 

(Argued  April  29,  1885  ;  decided  Jane  9,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  In  the  first  judicial  department,  entered  upon  an  or- 
der made  March  7,  1884,  which  reversed  a  judgment  in  favor 
of  plaintiji,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  directed  judgment  for  defendant.  (Reported 
below,  32  Hun,  153.) 

This  action  was  brought  by  plaintiff,  who  was  owner  of  cer- 
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tain  premises  in  the  city  of  New  York,  for  the  purpose  of 
having  certain  assessments  thereon  declared  void,  and  to  have 
said  assessments  and  the  taxes  based  thereon  vacated  and 
set  aside,  and  to  restrain  the  collection  thereof. 

In  the  assessment-rolls  the  premises  were  properly  described, 
but  in  the  first  column  designed  for  the  names  of  owners  or 
occupants  opposite  the  description  was  inserted  the  following : 
"Est.  of  R.K.  Haight."      . 

J.  Alfred  Dcuoervport  for  appellant.  Assessments  to  "  Est. 
R.  K.  Haight,"  are  not  made  to  any  owner  or  occupant  or  to 
unknown  owners,  but  are  equivalent  to  assessments  made  with- 
out the  insertion  of  any  name  whatever  in  the  ^'  detailed  state- 
ments "  required  to  be  made  by  the  deputy  tax  commission- 
ers, by  section  7,  chapter  302  of  the  Laws  of  1869,  and  in 
the  *' assessment-rolls"  required  to  be  made  by  section  12 
of  the  said  act,  and  are,  therefore,  invalid.  {Trowbridge  v. 
Horan,  78  N.  Y.  439  ;  PlaU  v.  Stewart,  8  Barb.  493 ;  DuBoU 
V.  Webster,  7  Hun,  371;  Van  Rensselaer  v.  Whitbech,  7  N. 
Y.  517  ;  WestfaU  v.  Preston,  49  id.  349  ;  WhiM^  v.  Thmnas, 
23  id.  281 ;  Rallock  v.  Rumsey,  22  Hun,  89 ;  Cruger  v. 
Dougherty,  1  Lans.  464.)  The  act  of  1867  contains  no  words  of 
repeal,  and  therefore  the  prior  statutes  as  to  the  mode  of  assess- 
ing real  estate  remain  in  force,  except  to  the  extent  that  they 
are  modified  by  necessary  implication.  {People,  ex  reL.  TF. 
J^.  7.  Co.,  V.  Da/venport,  91  N.  Y.  574;  Mg  Carter  v. 
Orphan  Asylum,  9  How.  504;  19  Vin.  Abr.  525,  132;  Wil- 
liams V.  Potter,  2  Barb.  316;  Hayes  v.  Sym^onds,  9  id.  260; 
41  id.  95  ;  5  Hill,  221 ;  13  How.  Pr.  442.)  An  error  in  deter- 
mining who  was  the  owner  or  occupant  of  real  estate  would  be 
fatal  to  the  validity  of  the  tax.  (  Whitney  v.  Thom/is,  23  N. 
Y.  281,  285.)  The  presumption  that  the  taxing  officers  have 
done  their  duty  is' overcome  by  the  evidence.  {Ralston  v. 
Crittenden,  13  Fed-'Eep.  508 ;  Mason  v.  JFearson,  9  How.  [U. 
S.]  248  ;  French  v.  Edwards,  13  Wall.  506 ;  Rex  v.  Barlow, 
2  Salk.  699  ;  People  v.  Supervisors,  51  N.  Y.  401 ;  PMps  r. 
Eawley,  3  Lans.  160 ;  Maxwell  on  Statutes,  218,  325,  330.) 
SioKBLS  — Vol.  LIV.        36    * 
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The  tax  being  void  foi:  want  of  jurisdiction,  an  injunction  will 
lie  against  the  city  to  prevent  its  enforcement  or  collection,  on 
the  ground,  among  others,  that  the  record  of  the  alleged  tax, 
with  the  tax  lease  in  pursuance  thereof,  would  be  a  doud  upon 
the  title  of  the  property  in  which  the  plaintiff  is  interested. 
(Laws  of  1871,  chap.  381,  §  4;  Soott  v.  Onderdonk,  14  N.  Y. 
9 ;  Mann  v.  Oity  of  Uticaj  44  How.  Pr.  334 ;  Orooke  v. 
Andrews^  40  N.  Y.  547.)  The  court,  at  Special  Term,  rightly 
interfered  by  reason  also  of  its  equity  jurisdiction  in  respect  of 
trusts,  to  protect  the  trust  estate  in  the  hands  of  the  executor 
from  being  applied  to  purposes  foreign  to  the  trust,  to-wit,  to 
the  payment  of  a  void  tax ;  the  plaintiff  being  remediless  at 
law  by  reason  of  the  fact  that  the  executor  was  unable  to 
respond,  and  was  acting  in  good  faith  under  a  mistake.  {Depau 
V.  Mo%e%y  3  Johns.  Ch.  349  ;  OhappeU  v.  Aim,  39  6a.  177 ; 
MitcheU  v.  Stewart^  3  Abb.  [N.  S.]  250 ;  Pieraon  v.  TAomp- 
son,  1  Edw.  Ch.  212 ;  Griffin  v.  Fordy  1  Bos.  123 ;  Story's 
Eq.  Jur.  1,  §  531  et  seq.) 

D.  J.  Dean  for  respondent.  If  the  name  of  the  owner  or 
occupant  were  known  to  the  assessors,  they  should  have  inserted 
such  name  in  the  rolls.  The  presumption  is  that  public  officers 
perform  their  duty.  If  the  man  is  not  inr  the  rolls,  the  pre- 
sumption is  that  he  was  not  known.  The  burden  is  on  the 
plaintiff  to  overcome  this  presumption.  {In  re  Hebrew  Orphan 
Am/lvm,  70  K  Y.  476 ;  In  re  Bassfiyrd^  50  id.  512 ;  In  re 
WUlianisonj  3  Hun,  65.) 

Rap  ALU),  J.  We  are  of  opinion  that  in  the  city  of  New 
York  it  is  not  essential  to  the  validity  of  a  tax  upon  land,  that 
the  name  of  the  owner  should  be  inserted  in  the  assessment, 
list.  The  tax  may  be  assessed  directly  upon  the  land,  properly 
describing  it,  and  the  only  effect  of  omitting  to  insert  the 
name  of  the  owner,  or  of  inserting  the  name  of  one  who  is 
not  the  owner,  is  to  deprive  the  city  of  the  right  to  collect  the 
tax  from  the  owner  personally,  or  by  distress  of  goods  and 
chattels,  etc.,  and  to  confine  its  remedy  for  the  collection  of 
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the  tax  to  the  enforcement  of  its  lien  therefor  upon  the  land 
assessed. 

In  this  respect  the  system  of  taxation  upon  land  in  the  city 
of  New  York  differs  from  that  provided  in  the  Bevised  Stat- 
utes for  other  parts  of  the  State.  The  general  provisions  in 
regard  to  taxation  require  that  the  taxable  inhabitants  of  each 
town  be  assessed  in  the  same  assessment-roll  or  list,  in  respect 
to  both  their  real  and  personal  estate,  though  the  assessments 
are  to  be  made  in  separate  columns  (R.  S.,  art.  2,  tit.  2,  chap. 
13,  part  3),  and  the  inhabitant  so  taxed  is  personally  liable,  not 
only  for  the  taxes  imposed  upon  his  personal  estate,  but  also 
for  those  upon  his  real  estate;  Taxes  on  real  estate  thus  im- 
posed, besides  being  collectible  out  of  the  personal  property  of 
the  inhabitant  taxed,  constitute  a  lien  upon  the  land  for  which 
he  has  been  taxed.  Under  this  system  it  has  been  repeatedly 
held  that,  unless  land  is  assessed  to  the  real  owner  or  occupant 
by  his  name,  the  tax  is  void. 

But  with  respect  to  the  city  of  New  York  a  different  system 
has  been  established.  Personal  taxes  are  separated  from  taxes 
upon  lands,  and  are  placed  upon  a  separate  list  or  roll,  alpha- 
betically arranged.  (Laws  of  1867,  chap.  410,  §  5.)  With 
respect  to  taxes  upon  land,  it  is  expressly  provided  by  the  same 
act  that  '^  no  tax  or  assessment  shall  be  void  in  consequence  of 
the  name  of  the  rightful  owner  or  owners  of  any  real  estate 
in  said  city  not  being  inserted  in  the  assessment-rolls  or  lists. 
But  in  such  case  no  tax  shall  be  collected,  except  from  the  real 
estate  so  assessed." 

This  provision  clearly  indicates  that  the  tax  is  to  be  imposed 
npon  the  laud,  and  that  it  is  immaterial  to  its  validity  that  the 
owner's  name  should  appear  upon  the  list,  except  for  the  pur- 
pose of  imposing  upon  him  a  personal  liability  for  the  tax. 
The  insertion  of  the  word  "  rightful "  does  not  affect  the  sense 
of  the  provision.  There  would  be  no  utility  in  inserting  the 
name  of  any  one  but  the  rightful  owner,  and  it  cannot  be  sup- 
posed that  the  insertion  of  a  name  other  than  that  of  the  real 
owner  was  intended  to  be  required.  Such  a  course  could  tend 
only  to  mislead,  and  would  serve  no  useful  purpose. 
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In  the  present  case  the  name  inserted  in  the  list  opposite  the 
description  of  the  property  was  "  Est.  R  K.  Haight"  This 
was  not  the  name  of  any  person,  and  the  assessment  in  this 
form  could  not  authorize  the  collection  of  the  tax  from  the 
personal  property  of  any  individual.  Still  it  was  a  legitimate 
element  in  the  description  of  the  property,  and  no  one  could 
have  been  misled  by  its  use. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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108  u9   John   Sipple,  Respondent,  v.  Thb  State  of  New  Yobk, 
w-S?'  Appellant. 

119    ftfiO! 

^  ^1  Under  the' act  of  1883  (§  13,  chap.  205,  La^B  of  1888;  §  1,  cbap.  821,  Laws 
S  2i  ^'  1870),  giving  to  the  board  of  claims  jurisdiction  to  hear  and  determine 
claims  against  the  State  for  damages  sustained  "  from  the  canals  or  from 
their  use  and  management,  or  resulting  or  arising  from  the  negligence 
or  conduct  of  any  officer  of  the  State  having  charge  thereof,  or  from 
any  accident  or  other  matter  or  thing  connected  therewith,"  but  prohibit- 
ing an  award  unless  a  case  is  made  out  such  as  would  create  a  legal  lia- 
bility '*  were  the  same  established  against  an  individual  or  corporation," 
the  liability  of  the  State  for  inj  uries  occasioned  by  negligence  is  not 
limited  to  negligence  of  itome  person  described  by  law  as  an  officer  of 
the  State  ;  it  assumes  liability  also  for  an  injury  caused  by  the  negli- 
gence of  those  intrusted  by  the  State  ^th  the  execution  of  its  work, 
provided  the  law  would,  under  similar  circumstances,  adjudge  a  liability 
against  an  individual  or  corporation.  (Milleb  and  Danfoeth,  JJ.,  dis- 
senting.) 
The  evidence  in  support  of  a  claim  presented  under  said  act  showed  that 
the  injury  complained  of  was  caused  by  the  opening  of  the  paddle-gates 
to  a  lock  in  the  night-time,  between  half-past  twelve  and  two  o'clock 
whereby  a  large  quantity  of  water  was  let  into  the  lower  level  of  the 
canal,  which  breached  the  bank  and  overflowed  and  damaged  the  claim- 
ant's premises.  It  appeared  by  the  evidence  that  the  lower  level  was 
but  half  a  mile  in  length  and  was  constructed  upon  an  embankment 
where  a  breach  in  the  bank  was  liable  to  occur  and  occasion  great  dam- 
age. It  was  the  custom  to  keep  lock-tenders  on  guard  at  all  times 
during  the  season  of  navigation  at  the  lock ;  on  the  night  in  question 
the  only  lock-tender  on  duty  left  the  lock  at  midnight,  leaving  the 
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paddles  unlocked  and  unguarded.  So  far  as  the  proof  showed  he  was 
the  only  person  who  had  authority  to  interfere  with  the  gates  on  that 
night ;  he  testified  that  he  closed  them  at  half-past  twelve  and  did 
not  again  open  them.  The  board  found  that  the  break  was  the  result  of 
a  want  of  proper  care  on  the  part  of  the  lock-tender,  *  *  *  and  negli- 
gence in  leaving  said  lock  without  any  one  in  charge,  and  made  an  award 
in  favor  of  the  claimant.  HM,  no  error;  that  the  board  was  not  legally 
bound  from  such  testimony,  in  the  absence  of  evidence  showing  who 
was  the  ofTender,  to  find  that  some  third  person  opened  the  gates  ;  that 
the  lock-tender  was  not  disinterested  and  the  board  was  not  bound  to  give 
implicit  credit  to  his  testimony  ;  also  that  it  was  competent  for  it  to  find 
that  a  reasonable  care  required  a  constant  watch. 

AlsoA^^  (Miller  and  Danforth,  JJ.,  dissenting),  that  the  award  was 
sustainable  on  the  ground  of  an  omission  to  perform  a  duty  required  of 
the  lock-tenders,  and  which  the  exercise  of  a  reasonable  care  and  pru- 
dence enjoined  upon  the  master.  j 

The  injury  happened  a  day  before  the  canal  was  officially  ordered  to  be 
«loeed  for  the  season,  and  it  was  frozen  over  at  the  time.  It  was  claimed 
that  the  lock-tenders  were  justified  in  leaving  the  lock  unguarded  on  ac- 
count of  the  pibzimity  of  the  time  for  closing,  and  the  unnavigable  con- 
dition of  the  canal.  It  appeared  that  it  was  the  custom  at  the  close  of 
navigation  to  securely  lock  the  paddle-gates,  so  that  they  coald  not  be 
opened :  they  were  left  unlocked  on  the  night  in  question.  Held 
(Miller  and  Danforth,  JJ.,  dissenting),  that  it  was  the  duty  of  the 
lock-tenders  to  guard  the  gates  until  they  were  locked  by  the  proper  au- 
thorities. 

Under  the  said  act  the  State  assumes  obligations  not  only  in  favor  of  those 
navigating  the  canals,  but  to  the  public  at  large,  to  see  that  its  canals  are 
so  constructed  and  managed  as  not  to  cause  injury  to  others. 

(Argued  April  29,  1885  ;  decided  June  9,  188dV) 

Appeal  from  an  award  made  by  the  board  of  claims,  May  23, 
1884,  awarding  to  respondent  $600  for  damages  to  his  lands  by 
reason  of  a  break  in  the  Erie  canal. 

The  facts  are  sufficiently  stated  in  the  opinions. 

D.  O^BrieUy  attorney-general,  for  appellant.  No  negli- 
gence on  the  part  of  the  State  was  shown  for  which  it  can  be 
made  liable..  {(y.Brieri  v.  Ca/ntwelly  59  Bai-b.  497;  Nicholson 
V.  Erie  R.  Co.,  41  K  T.  525 ;  Sherman  v.  W.  T,  Co.,  62 
Barb.  150 ;  Victory  v.  Baker ^  61  K  Y.  356.)  Negligence 
will  never  be  presumed.  {Sherman  v.  W.  T,  Co.,  41  N.  T. 
525.)    The  State  is  not  liable  for  the  negligent  acts  or  conduct 
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of  the  lock-tenders.  {Lewis  v.  State^  96  N.  Y.  71 ;  7  Bacon's 
Abr.  [ed.  of  1860],  title  "  Office  and  Officer,"  279 ;  Bonv.  L. 
Diet.,  same  title ;  StUlivcm  v.  Mayor^  53  N.  Y.  652 ;  HMy 
V.  Mayor^  59  id.  170 ;  Oostdfo  v.  MayoTy  68  id.  50  ;  DeolvrCa 
Case,  5  Abb.  Pr.  281 ;  People  v.  Oonover,  17  N.  Y.  67 ; 
3  Green  1.  [Ist  ed.]  App.,  No.  2].  The  lock-tenders  were 
not  in  the  employ  of  the  State  at  the  time  the  break  occurred, 
and  the  State  was,  therefore,  not  accountable  for  their  conduct. 
(  Wriffkt  V.  Wilcox  J  19  Wend.  343 ;  Frazier  v.  Freeman^  43 
N.  Y.  566  ;  Isaacs  v.  Third  Ave.  B.  E.  Co.,  47  id.  122 ;  MoU 
V.  Consumjfri  Ice  Co.^  73  id.  542.)  If  the  lock-tenders  were 
negligent  in  the  performance  of  their  duty  to  the  State,  the 
claimant  was  not  entitled  to  an  award  because  such  negligence 
was  not  the  proximate  cause  of  the  damage  which  he  sus- 
tained. (Shearm.  &  Redf .  on  Neg.  7,  §  9  ;  Coy  v.  U.  <&  S.  E.  E. 
Co.  J  23  Barb.  643 ;  Day  v.  Grossman^  1  Hun,  570 ;  Crane  v, 
Petrie,  6  Hill,  522 ;  Ins.  Co.  v.  Tweed,  7  Wall.  44 ;  Penn.  E. 
E.  Co.  V.  Kerr,  62  Penn.  St.  353 ;  Eeiper  v.  Nichols,  31 
Hun,  391.)  The  refusal  of  the  trial  court  to  find  a  material 
fact  proved  by  uncontroverted  evidence,  or  the  finding  of  a  ma- 
terial fact  wholly  without  evidence  to  sustain  it,  is  an  error  at 
law,  and,  upon  exception  thereto,  reviewable  in  this  court. 
{Mason  v.  Lord^  40  N.  Y.  476  ;  Fellows  v.  Norihrup,  39  id. 
117;  Draper  v.  SUywoenel,  38  id.  219;  Sheldon  v.  Sheldon, 
51  id.  354.)  In  a  case  of  negligence  where  the  evidence  is 
equally  consistent  with  the  absence  as  with  the  existence  of 
negligence,  a  cause  of  action  has  not  been  made  out.  {EatUeo 
V.  N.  T.  cfe  H.  E.  E.  Co.,  59  N.  Y.  356 ;  62  Barb.  623 ;  Too^ 
mey  v.  E.  E.  Co.,  3  C.  B.  [N.  S.]  146 ;  Cotton  v.  Wood,  8  id. 
668.) 

Wm.  H.  Bowman  for  respondent.  The  State  is  liable  (Laws 
1870,  chap.  321,  §  1 ;  Laws  1883,  chap.  205,  §  13.}  The  lock- 
tenders  were  servants  of  the  State,  because  they  were  at  all  times 
subject  to  the  will  and  control  of  the  State.  (4  EL  &  Bl.  670 ;  4 
Allen,  138.)  The  lock-tenders  were  acting  within  the  scope  of 
their  authority.    {Limpusv.  L.  O.  Co.,1  Hurlst.  &  Oolt.  526; 
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Frazer  v.  Freeman^  56  Barb.  234.)  The  State  is  liable,  as  it 
owed  a  positive  duty  to  the  claimant  to  maintain  the  water  at  a 
proper  level.  {AWy-Ge^l  v.  B.  Nw.  Oo.y  35  L.  J.  Eq.  [N.  S.] 
619 ;  Shearm.  &  Eedf.  on  Neg.,  §  258.)  The  negligent  failarc  of 
lock^tenders  to  perfonn  their  duty  was  chargeable  to  the  State. 
{Ddan  v.  D.  <6  IL  G.  Co.,  71  N.  Y.  285 ;  Kissinger  -v.  N. 
T.  dk  H.  R.  JR.  Co.,  56  id.  588 ;  Ernot,  E^r,  v.  H.  JR.  R. 
Co.,  39  id.  61.) 

EuGKR,  Ch.  J.  It  must  be  conceded  that  the  State  can  be 
made  liable  for  injuries  arising  from  the  negligence  of  its 
agents  or  servants,  only  by  force  of  some  positive  statute 
assuming  such  liability.  {Lewis  v.  The  State,  96  N.  T.  71.) 
It  is  claimed  by  the  respondent  that  such  an  assumption  has 
been  made  by  section  1,  chapter  321,  Laws  of  1870.  This 
gives  authority  to  the  board  of  claims  ^'  to  hear  and  determine 
all  claims  against  the  State  of  any  and  all  persons  and  corpora- 
tions,  for  damages  alleged  to  have  been  sustained  by  them 
from  the  canals,  or  from  their  use  and  management,  or  result- 
ing or  arising  from  the  negligence  or  conduct  of  any  officer  of 
the  State  having  charge  thereof,  or  resulting  or  arising  from 
any  accident  or  other  matter  or  thing  connected  with  the 
eanals.  But  no  award  shall  be  made  unless  the  facts  proved 
shall  make  out  a  case,  which  would  create  a  legal  liability 
against  the  State  were  the  same  established  against  an  indi- 
vidual or  corporation," 

It  is  contended  by  the  attorney-general  that  this  act  should 
be  so^  construed  as  to  exempt  the  State  from  any  liability 
occurring  through  its  management  of  the  canals,  except  that 
arising  from  the  negligence  of  some  person  described  by  law 
as  an  officer  of  the  State.  We  think  such  a  construction  is 
uncalled  for  either  by  the  letter  or  spirit  of  the  statute.  Its 
plain  reading  makes  the  negligence  of  a  State  officer  but  one 
of  the  alternatives  upon  which  the  liability  depends.  Thus 
the  State  assumes  liability  for  damages  arising  from  the  use 
and  management  of  the  canals,  or  from  the  negligence  or  con- 
duct of  its  officers  having  charge  thereof,  or  from  any  accident 
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"  or  other  matter  or  thing  connected  "  with  them.  It  is  not 
essential  to  a  recovery  under  the  act  that  the  damages  shoald 
be  caused  by  the  n^Iigence  of  such  an  officer  ;  but  if  the  same 
were  occasioned  by  "  any  accident  or  other  matter  connected 
with  the  canals,"  or  from  "  their  use  or  management,"  no  mat- 
ter what  the  immediate  cause  may  be,  its  express  terms  authorize 
an  award,  provided  under  similar  circumstances  the  law  would 
adjudge  a  liability  against  an  individual  or  corporation.  The 
act  was  conceived  in  the  plainest  principles  of  justice,  and  was 
intended  to  afford  a  substantial  and  not  a  delusive  remedy  to 
parties  who  might  be  injured  by  the  careless  and  negligent 
conduct  of  those  who  were  intrusted  by  the  State  with  the  exe- 
cution of  its  work.  The  canal  was  a  State  enterprise  and  was 
managed  and  controlled  by  its  servants,  and  reason  and  justice 
require  when  it  engages  in  public  enterprises  from  which  a 
revenue  is  expected  to  be  derived,  and  in  the  prosecution  of 
which  private  property  is  required  to  be  taken,  and  individual 
interests  jeopardized,  that  it  should  compensate  those  whose 
property  rights  are  thereby  invaded.  The  object  in  view  was 
the  protection  of  the  citizen,  and  not  the  exemption  from  lia- 
bility of  the  State ;  audit  is  quite  evident  that  the  State  thereby 
intended  to  assume,  with  reference  to  the  management  of 
the  canals,  the  same  measure  of  liability  incurred  by  individuals 
and  corporations  engaged  in  similar  enterprises,  and  to  afford  to 
parties  injured  the  same  redress  which  they  would  have  against 
individuals  and  corporations  for  similar  injuries.  The  use 
of  the  terms  "  the  negligence  or  conduct  of  any  officer  of  the 
State  having  charge  thereof  "  were  obviously  descriptive,  and 
intended  to  embrace  all  those  persons  in  the  employ  of  the 
State  intrusted  with  the  performance  of  duties  relating  to  the 
canals,  and  from  a  neglect  or  omission  to  perform  which 
damages  might  occur  to  individuals.  It  is  unreasonable  to  sup- 
pose that  the  State  intended  to  confine  its  liability  to  cases  aris- 
ing from  the  negligence,  of  those  officers  only  having  the  duty 
of  general  supervision  to  perform,  and  deny  relief  in  cases 
where  damages  arose  from  the  neglect  of  others  having 
practical  control  of  its  operations.     It  is  unquestionably  the 
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daty  of  all  State  officers  to  Bcratinize  closely  the  authority  under 
which  claims  are  made  upon  the  public  treasury,  and  defeat 
such  as  are  not  clearly  warranted  by  law ;  but  it  is  unbecom- 
ing the  dignity  and  honor  of  a  great  State  to  attempt  to  ev^ade 
the  fulfillment  of  its  obligations  according  to  their  spirit  and 
meaning,  or  to  stint  the  payment  of  a  proposed  indemnity  by 
a  constrained  or  illiberal  construction  of  the  language  in  which 
its  promise  is  framed.  The  act  is  broad  and  compi*ehensive  in 
its  language  and  should  be  construed  in  the  spirit  which  in- 
spired its  enactment. 

The  only  inquiry  under  it,  therefore,  is  whether  the  claim- 
ant made  out  such  a  case  by  evidence  as  entitled  him,  if  it  had 
been  proved  against  an  individual  or  corporation,  to  have  re- 
covered against  them.  The  proof  shows  that  the  injury  occur- 
red in  consequence  of  the  opening  of  the  paddle-gates  to  lock 
No.  65,  on  the  canal,  between  the  hours  of  half -past  twelve  and 
two,  on  the  night  of  December  5th  and  6th,  1883,  whereby  a  large 
quantity  of  water  was  let  into  the  lower  level  of  the  canal,  its 
banks  were  breached,  and  the  premises  of  the  claimant  adjacent 
were  overflowed  and  gi'eatly  damaged.  It  is  not  claimed  by 
either  party  to  this  controversy  that  these  paddles  could  have 
been  opened  by  accident  or  without  human  agency,  and  the 
inference  is  unavoidable  that  they  were  intentionally  or  inad- 
vertently left  open  either  by  the  tender  in  charge  of  the  locks 
or  by  soma  third  persons.  It  is  contended  that  the  board  of 
claims  is  legally  bound,  in  the  absence  of  affirmative  evidence 
showing  the  actual  offender,  to  find  the  latter  to  be  the  guilty 
parties  by  reason  of  the  evidence  of  the  lock-tender  that  he 
closed  these  paddles  at  half-past  twelve  o'clock  and'  did  not 
again  open  them.  We  do  not  think  this  is  so.  This  witness 
was  not  disinterested,  and  the  trial  court  might  well  have 
regarded  his  evidence  on  that  point  with  suspicion  and  incre- 
dulity. He  had  been  charged,  in  a  criminal  prosecution,  with 
liability  for  the  mischief  occasioned  by  the  act  in  questiou,  and 
although  discharged  from  that  accusation,  still  remained  liable 
to  a  civil  action  for  damages,  and  to  prosecution  for  felony 
under  section  479  of  the  Penal  Code,  and  to  other  punish- 
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ment,  iiDder  section  480.  He  was,  therefore,  influenced  by  the 
most  serious  considerations,  not  only  to  repel  the  imputation 
of  neglect,  as  against  himself,  bnt  to  throw  the  suspicion  of 
guilt  upon  others.  Under  the  circumstances  surrounding  this 
man,  the  trial  court  was  under  no  legal  obligation  to  give 
implicit  credit  to  his  testimony.  (  WohZfaArt  v,  Bechert^  93 
N.  Y.  490;  Elwood  v.  W.  U.  Tel,  Co.,  45  id.  649.) 
So  far  as  the  proof  shows,  he  was  the  only  person  known 
to  have  had  any  thing  to  do  with  these  paddles  on  the 
night  in  question ;  and  from  the  shortness  of  time  elapsing 
between  the  hour  when  he  left  the  lock  and  the  appearance  of 
the  flood  in  the  surrounding  country,  it  is  not  an  unnatural  or 
an  improbable  inference  that  the  opening  of  the  paddles  was 
synchronous  with  the  departure  of  the  lock- tender. 

The  trial  court  found,  "that  the  break  was  the  result  of 
want  of  proper  care  on  the  part  of  the  lock-tender  in  charge 
of  said  lock  No.  65,  and  in  leaving  said  lock  without  any 
one  in  charge  thereof."  We  think  the  evidence,  authorized 
such  a  finding.  It  was  supportable  not  only  upon  the  theory 
suggested,  but  also  upon  the  ground  of  an  omission  to  perform 
a  duty  enjoined  upon  them  by  the  instructions  under  which 
they  were  acting,  and  which  duty  the  exercise  of  reasonable 
care  and  prudence  in  the  management  of  the  canals  imposed 
upon  the  master.  The  gates  in  question  opened  into  ft  level 
of  only  a  half  a  mile  in  length  constructed  upon  an  embank- 
ment overlooking  a  large  stretch  of  country,  and  where  a  breach 
in  the  bank  was  liable  to  occur,  and  occasion  great  damage.  It 
was  competent  for  the  trial  court  to  find  that  the  exercise  of 
reasonable  care  required  a  constant  watch  upon  these  levels 
during  the  period  of  their  use  for  purposes  of  navigation,  and 
that  an  omission  to  keep  such  watch  was  an  act  of  negligence. 
The  evidence  showed  that  it  was  the  custom  of  the  State  to 
keep  lock-tenders  on  guard  at  all  times  during  the  season  of 
navigation  at  the  lock  in  question,  to  assist  boats  in  passing 
through,  and  to  regulate  the  height  of  water  in  the  level  below ; 
that  during  that  time,  these  paddles,  when  not  raised,  were 
pulled  back  and  fastened  with  a  ring  or  pin,  but  npon  the 
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dose  of  navigation  and  the  removal  of  the  lock-tenders,  they 
w^e  always  securely  locked,  so  as  to  be  immovable  without 
the  possession  of  a  key  or  the  use  of  force  and  violence  upon 
the  locks. 

The  evidence  further  shows  that  on  the  night  in  question 
the  only  lock  tender  on  duty,  left  the  locks  at  midnight  leaving 
the  paddles  unlocked  and  the  premises  ungnarded.  The  canals 
had  been  oflScially  ordered  to  be  closed  on  the  Yth  of  Decem- 
ber, and  they  were  actually  frozen  over  at  the  time  in  question. 

It  is  claimed  by  the  appellant  that  the  lock-tenders  were 
justified  in  leaving  the  locks  unguarded  on  account  of  the 
proximity  of  time  for  closing  navigation  and  the  unnavigable 
condition  of  the  canal.  Perhaps  that  is  so,  but  if  they^  had 
any  right  to  act  on  the  assumption  that  the  canals  were,  in  fact, 
closed,  did  not  the  same  assumption  impose  upon  them  the 
duty  of  taking  those  precautions  which  were  customary  at  the 
close  of  navigation  ?  If  they  are  to  be  believed,  these  damages 
occurred  either  in  consequence  of  their  neglect  to  lock  the 
paddles,  or  because  they  neglected  the  duty  of  remaining  on 
guard  through  the  night  and  until  the  close  of  navigation. 
Their  duty  required  them  to  guard  the  locks  during  the  season 
of  navigation,  and  until  the  paddies  were  locked  by  the  proper 
authorities.  This  duty  did  not  cease  with  the  running  of 
boats,  but  it  continued  so  long  as  the  presence  of  water  in  the 
canal  required  its  effect  upon  the  respective  levels  to  be  watched 
and  provided  for.  Tliis  duty  they  violated,  and  to  the  conse- 
quences of  such  violation  the  damages  are  directly  attributable. 

Under  such  circumstances  a  master  would  certainly  be  re- 
sponsible for  the  act  of  the  servant.  Then  how  can  the  State 
escape  from  it  ?  As  between  individuals,  thq  doctrine  of 
respondeat  superior  applies  where  a  servant  who  is  employed 
to  perform  a  duty,  and  while  acting  within  the  scope  of  his  em- 
ployment, performs  it  so  carelessly  and  negligently  that  injuries 
occur  to  another.  It  was  in  this  case  the  specific  duty  intrusted 
to  the  lock-tenders  in  question  to  regulate  the  height  of  water 
in  the  levels  adjoining  the  locks,  and  it  cannot  be  questioned 
but  if  they  had  been  in  the  employ  of  an  individual  having 
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'  the  canal  in  charge  as  owner,  that  he  would  have  been  liable 
for  the  consequences  of  their  neglect  It  is  said  in  Shearman 
and  Redfield  on  Negligence  (§  258),  that  ^'  the  obligations  of 
a  CAnal  company  do  not  exist  in  favor  of  those  only,  who  navi- 
gate the  canals,  or  for  whom  it  transports  persons  or  property. 
It  owes  a  duty  to  the  public  at  large  to  see  that  its  canals, 
locks,  bridges  and  other  property  are  so  constructed,  maintained 
and  managed  as  not  to  cause  injury  to  others." 

These  obligations,  we  think,  were  assumed  by  the  act  in  ques- 
tion on  the  part  of  the  State  toward  all  persons  affected  by  its 
management  of  the  canals,  and  should  govern  its  liability  in 
this  case. 

The  award  of  the  board  of  claims  should  be  affirmed. 

Miller,  J.  (dissenting).  The  claim  of  the  respondent  arises 
under  the  provisions  of  section  1,  chapter  321  of  the  Laws  of 
1870,  which  section  reads  as  follows :  "  Jurisdiction  is  hereby 
granted  to  and  conferred  upon  the  canal  appraisers  to  hear  and 
determine  all  claims  against  the  State  of  any  and  all  persons 
and  corporations  for  damages  alleged  to  have  been  sustained 
by  them  from  the  canals  of  the  State,  or  from  their  use  and 
management,  or  resulting  or  arising  from  the  negligence  or 
conduct  of  any  officer  of  the  State  having  charge  thereof,  or 
resulting  or  arising  from  any  accident  or  other  matter  or  thing 
connected  with  the  canals  ;  but  no  award  shall  be  made  unless 
the  facts  proved  shall  make  out  a  case  which  would  create  a 
legal  liability  against  the  State  were  the  same  established  in  a 
court  of  justice  against  an  individual  or  corporation.  *     *    *" 

By  section  13  of  chapter  205  of  the  Laws  of  1883,  the 
board  of  claims  have  the  same  authority  to  determine  claims 
against  the  State  as  the  canal  appraisers  formerly  had  under  the 
act  of  1870.  Section  1  of  the  act  of  1870,  already  cited, 
embraces  damages  sustained  by  reason  of  the  improper  use 
and  management  of  the  canals,  or  from  the  negligence  or  con- 
duct of  any  officer  of  the  State  having  charge  thereof,  or 
resulting  or  arising  from  any  matter  connected  with  the  canals. 

Negligence  is  evidently  the  foundatioft  upon  which  the 
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claim  must  be  predicated,  and,  without  such  negligence,  it  is 
difficult  to  see  how  any  such  claim  can  be  maintained  before 
the  board  of  claims.  That  such  was  the  intention  of  the  legis- 
lature is  apparent  from  the  succeedmg  clause  in  the  section 
cited,  which  requires  that  a  case  should  be  established  of  legal 
liability  against  the  State  the  same  as  against  an  individual  or 
coi*poration.  Without  proof  of  negligence,  no  remedy  exists 
against  the  State  under  the  act  cited,  and  the  only  relief  which 
can  properly  be  claimed  is  with  the  legislature.  It  would 
seem  to  follow  that  the  negligence  upon  which  the  claim  neces- 
sarily arises  should  be  the  act  of  some  officer,  person  or  party 
having  the  care  and  management  of  the  canals  and  exercising 
a  control  over  the  same  or  some  portion  thereof. 

The  damages  for  which  the  award  in  this  case  was  made 
arose  on  the  night  of  the  5th  of  December,  1882,  by  reason  of 
a  break  in  the  canal  caused  by  the  paddle-gates  at  lock  No.  65 
not  being  securely  fastened  so  as  to  prevent  the  flow  of  water 
into  the  level  between  lock  65  and  lock  64,  and  also  by  the  gates 
at  lock  64  not  being  opened  so  as  to  allow  the  water  to  be  di^ 
charged  without  injuring  the  banks  of  the  canal. 

The  first  question  which  arises  is,  whether  any  negligence  is 
shown  on  the  part  of  the  State  for  which  it  is  legally  liable. 
The  court  found,  '^  That  the  aforesaid  break  in  said  canal  was 
the  result  of  the  neglect  and  want  of  proper  caro  on  the  part 
of  the  lock-tenders  in  chaise  of  said  lock  No.  65,  and  in  leav- 
ing said  lock  without  any  one  in  charge  thereof."  The  proof 
upon  the  trial  showed  that  it  was  the  duty  of  the  lock-tenders 
to  open  and  close  the  gates  at  proper  times,  and  to  regulate  the 
height  of  the  water  in  the  adjacent  level  for  the  purpose  of 
facilitating  the  passage  of  boats.  The  regulations  in  regard  to 
the  lock-tendera  required  them  to  be  at  the  locks  alternatively 
each  for  twelve  hours  out  of  the  twenty-four,  one  coming  on 
at  twelve  o'clock,  noon,  and  remaining  until  twelve  o'clock, 
midnight,  when  he  was  succeeded  by  the  other  lock-tender, 
there  being  two  at  each  lock.  The  lock-tender.  Van  Keuren, 
remained  at  lock  65  on  the  night  in  question,  until  half-past 
twelve,  midnight,  that  being  one-half  hour  longer  than  his  duty 
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required  him  to  remain,  and  he  then  left.     The  other  lock- 
tender  did  not  appear  at  all  to  take  his  place. 

It  appears  there  were  no  boats  on  the  canal  at  the  time,  nor 
had  there  been  any  for  three  or  four  days  prior ;  that  the  canal 
was  all  frozen  over  and  covered  with  ice  three  inches  thick, 
and  that  boats  could  not  pass  with  the  canal  in  that  condition. 
Notice  had  been  given  by  the  superintendent  of  public  works 
that  the  canal  would  be  formally  closed  on  the  seventh  of 
Dc'cember,  and  as  there  was  no  duty  to  be  performed  by  the 
lock-tenders  on  the  night  of  the  fifth,  there  would  seem  to  have 
been  no  necessity  for  their  being  there  at  that  time.  The  evi- 
dence of  Van  Keuren,  who  was  the  only  witness  sworn  as  to 
the  manner  in  which  locks  were  managed,  established  the  fact 
that  while  the  canal  was  being  operated,  the  gates  were  fastened 
with  a  ring  upright  over  the  lever  ;  that  they  were  left  in  that 
way  the  night  he  left  the  lock,  fastened  in  the  ordinary  way, 
and  it  was  not  possible  for  the  gates  to  open  themselves.  The 
proof  was  uncontradicted  to  the  effect  that  the  gates  were 
properly  secured,  and,  according  to  the  findings,  the  paddles,  or 
a  portion  of  them,  became  open  between  lialf-past  twelve  o'clock 
and  four  o'clock  in  the  morning,  which  caused  the  injury  com- 
plained of.  The  testimony  of  the  lock-tender.  Van  Keuren,  also 
showed  that  after  the  canal  was  closed  for  the  season,  they  gener- 
ally came  through  and  chained  the  gates  down  and  locked  them, 
not  the  gates,  they  usually  open  in  locking  boats,  but  the  paddles 
were  locked.  It  wo  aid  th  us  seem  that  the  duty  o  f  locking  the  pad- 
dles did  not  devolve  upon  the  lock-tenders  but  upon  other  officers 
of  the  canal,  and  that  duty  was  not  to  be  performed  until  the  final 
closing  of  the  canal,  which  had  not  at  that  time  taken  place. 
Tlie  lock-tender  had  taken  all  proper  precaution  to  guard  against 
accident,  and,  having  no  further  duty  to  perform  in  passing 
boats  through,  there  was  no  necessity  of  his  remaining  there 
any  longer,  nor  of  the  other  lock-tender  coming  to  take  his 
place  when  he  left.  It  was  not,  we  think,  negligence  in  the 
lock-tender  to  leave  unlocked  the  paddles,  as  it  was  not  a  part 
of  his  duty  to  lock  them,  nor  in  his  leaving  the  lock  at  the  time 
he  did  after  having  done  all  in  his  power  to  secure  the  gates. 
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If  there  was  no  negligence  under  the  provisions  of  the 
statute  cited,  the  respondent  is  not  entitled  to  damages,  but 
even  if  there  was  negligence,  we  think  the  State  is  not  liable 
for  the  negligent  acts  of  a  lock-tender  in  the  employment  of  a 
State  ofBcer  as  it  is  claimed  he  is  by  the  respondent's  counseL 
It  is  a  well-settled  rule  that  the  State  is  not  liable  for  the  neg- 
ligence or  misfeasance  of  its  agents,  unless  such  liability  has 
been  voluntarily  assumed  by  it  by  legislative  enactment. 
{Lewis  V.  Stats^  96  N.  Y.  71 )  A  lock-tender  is  not  an  officer 
of  the  State  having  charge  of  the  canals  within  the  meaning 
of  section  1,  chapter  321,  Laws  of  1870,  already  cited.  He 
haa  nothing  to  do  with  tlie  care,  management  or  control  of 
the  canals,  and  his  duty  merely  is  to  attend  to  the  locks,  to 
the  opening  and  closing  of  the  same,  and  the  passing  of 
boats  through  them.  He  is  not  a  State  officer  in  any  respect. 
He  is  only  a  day  laborer  employed  to  perform  manual  or 
mechanical  labor,  a  mere  servant  or  employe,  and  is  entirely 
divested  of  any  official  powers  or  functions.  He  has  no  more 
authority  than  any  other  laborer  on  the  canal  who  is  hired  by 
the  canal  officers.  He  is  not  named  in  the  statutes  of  the  State 
or  included  in  the  classification  of  State  officei*s.  (K.  S.,  tit.  1 
to  5,  chap.  5,  part  1.)  He  takes  no  official  oath,  gives  no  offi- 
cial bond,  and  has  no  official  duties  prescribed  by  law,  and  it 
can  scarcely  be  claimed  that  it  was  the  intention  of  the  legis- 
lature to  render  the  State  liable  for  the  acts  of  an  ordinary 
laborer  or  employe  employed  by  a  canal  officer.  Such  a  con- 
struction would  be  extending  the  object  of  the  statute  far  be- 
yond the  plain  purpose  of  the  legislature  as  expressed  by  its 
enactment  and  should  not  be  sanctioned.  While  the  act  in 
question  might  well  apply  to  State  officers  upon  whom  duties 
were  imposed  by  statute,  and  many  of  whom  were  required  to 
give  an  official  bond  for  the  faithful  discharge  of  such  duties, 
there  is  no  ground  for  claiming  that  its  policy  was  intended  to 
include  the  liability  which  might  be  incurred  by  the  wrongful 
acts  of  persons  who  were  employed  by  State  officers  and  espe- 
cially for  acts  done  in  violation  of  their  orders  and  directions. 
The  distinction  between  an  officer  and  an  employe  of  the  gov- 
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emment  is  well-considered  in  the  opinion  in  the  case  of  Olm- 
stead  V.  Mayor^  etc,  (42  Snp.  Ct.  481).  (See,  also,  People  v. 
Canover^  17  N.  Y.  67 ;  Sullivan  v.  Mayor ^  etCy  63  id.  652.) 

The  finding  of  the  court  here  placed  the  liability  of  the  State 
on  the  ground  of  want  of  care  in  the  lock-tender,  but  as  he 
was  not  a  State  officer  no  case  is  made  out  within  the  provis- 
ions of  the  section  of  the  act  cited. 

The  provisions  of  section  1  of  said  act  in  regard  to  the  lia- 
bility of  the  State  as  in  the  case  of  an  individual  or  corpora- 
tion are  words  of  limitation  and  do  not  enlarge  or  restrict  the 
operation  and  effect  of  the  clauses  which  precede  them.  The 
responsibility  here  is  imposed  by  legislative  enactment  and 
must  be  restricted  within  the  limits  of  the  same.  No  claim  is 
made  that  the  canal  officers  were  guilty  of  any  negligence  in 
the  employment  of  incompetent  men  as  lock-tenders. 

After  a  careful  examination  we  are  satisfied  that  no  claim 
was  made  out  against  the  State  under  the  provisions  of  the 
section  of  the  act  cited. 

The  order  and  award  appealed  from  should  be  reversed  and 
the  proceedings  dismissed. 

Andrews,  Rapallo  and  Finch,  JJ.,  concur  with  Rugeb^ 
Ch.  J. ;  Eakl  and  Danfobth,  JJ.,  concur  with  Miller,  J. 

Award  affirmed. 
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Respondent. 

Tbe  proviaions  of  the  Btatutes  in  reference  to 'street  openinf^  in  the  cltj  of 
Brooklyn  (Chap.  884,  Law^s  of  1854 ;  chap.  63,  Laws  of  1862 ;  chap.  631, 
Laws  of  1868),  contemplate  and  authorize  the  application  of  assess- 
ments for  benefits  upon  residues  of  lots,  parts  of  which  are  taken  for  a 
street  improvement  in  reduction  of  awards  for  the  parts  taken,  and 'that 
the  liability  of  the  city  shan  be  limited  to  the  excess  of  award  over  assess- 
ment ;  but  in  ascertaining  such  liability,  each  lot  or  parcel  is  to  be  sepa- 
rately considered,  so  that  an  assessment  on  one  lot  may  not  be  applied  to 
reduce  an  award  in  respect  to  another,  where  they  are  separately  valued 
and  assessed,  althoagh  both  are  owned  by  the  same  person. 
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Tbe  aathority  thas  given  to  reduce  an  award,  hj  an  aBsesamebt  for  benefit         ^gg  igoo 

on  the  residue  of  the  same  lot,  is  not  in  conflict  with  the  constitutional       

prohibition  against   taking  private  property  for  public  use  without  just 
couipensation.     (State  Const.,  art.  1,  §  (5.) 

It  does  not  render  the  act  obnoxious  to  the  coostlttitional  provision  that  hj  it 
the  fixing  of  the  district  of  assessment  and  the  assessment  for  benefits 
are  distinct  proceedings,  conducted  hj  different  bodies,  or  because  it  re- 
quires  the  commissioners  of  estimate  and  assessment  to  assess  the  whole 
expense  of  the  improvement  upon  the  district  of  assessment  fixed  by  the 
park  commissioners. 

The  fact  that  the  act  of  1868  for  the  widening  of  Sackett  and  other  streets 
in  the  city  of  Brooklyn  (Chap.  631,  Laws  of  1868)  requires  the  commis- 
sioners therein  named,  before  an  assessment  is  made,  to  fix  a  district  of 
assessment  to  which  the  assessment  shall  be  limited,  and  that  the  whole 
expense,  including  the  damage  to  land-owners,  shall  be  assessed  upon 
the  lands  embraced  in  the  district,  making  the  assessment  relatively 
equal  as  between  the  different  parcels  of  land,  and  may  not  limit  the 
assessment  to  the  actual  benefit  to  each  parcel,  and  then  authorizes  an 
assessment  to  be  applied  in  satisfaction  of  an  award  for  a  portion  of  the 
lot  taken  for  the  improvement,  does  not  render  the  act  obnoxious  to  said 
constitutional  provision.  The  assessment  authorized  is  an  exercise  of  the 
legislative  right  of  taxation,  all  the  incidents  of  which  are  within  the 
control  of  the  legislature,  and  in  respect  to  which  its  determination  is 
final,  and  the  application  of  the  sum  assessed  in  satisfaction  of  an  award 
for  land  taken  is  just  compensation  within  the  meaning  of  the  Consti- 
tution, 

(Argued  April  80,  1885  ;  decided  June  9,  1885.) 

Appeal  from  decision  of  the  General  Term  of  the  Supremo 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  8,  1884. 

This  action  was  brought  by  plaintiff  as  grantee  and  assignee 
of  one  Davis  to  have  certain  assessments  for  the  widening  of 
Sackett  street,  in  the  city  of  Brooklyn,  upon  lands  conveyed 
by  said  Davis,  set  aside  as  illegal  and  void ;  or,  in  case  the 
validity  of  the  assessment  should  be  sustained,  to  recover  the 
amount  of  certain  awards  made  to  said  Davis  for  lands  taken 
for  said  improvement. 

The  material  facts  are  stated  in  the  opinion. 

Oeorge  C.  Oenety  appellant,  in  person.     The  board  of  asses- 
sors had  no  right  to  take  the  awards  made  to  Davis  and  by 
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him  assigned  to  plaintiff  to  pay  any  assessment  they  might 
impose  upon  lands  that  were  alleged  to  or  that  actually  did 
belong  to  Davis,  as  he  was  not  personally  liable  to  pay  the 
assessment,  for  it  was  upon  the  land  and  not  on  the  owner. 
(Hatch  V.  Mayor,  etc.,  82  N.  Y.  442 ;  MaMer  of  Woolaey,  95 
id.  138 ;  People  v.  Mayor  of  Brooklyn,  4  id.  419 ;  Matter  of 
Flafbush  Ave,,  1  Barb.  286 ;  Sharp  v.  Speir,  4  Hill,  76.)  The 
city  of  Brooklyn  could  not  offset  an  assessment  against  an 
award  without  the  consent  of  the  party  interested.  (HoAch  v. 
Mayor,  etc,,  83  N.  T.  436 ;  Sage  v.  BrooUyn,  89  id.  190.) 
The  burden  of  proving  that  there  had  been  a  j)reliminary 
valuation  or  assessed  value  of  the  ground  assessed,  and  that 
the  assessment  did  not  exceed  one-half  the  value  of  the  ground 
assessed,  rested  on  the  city.  {In  re  Gram,  79  N.  Y.  452,  461 ; 
In  re  Second  Aoe.  Oh.,  66  id.  395 ;  Van  Ness  y.  Bk,  U.  S,  10 
Pet.  449 ;  Sharp  v.  Johnson,  4  Hill,  92 ;  Sharp  v.  Speir,  id. 
76.)  It  comes  within  the  jurisdiction  of  this  court,  as  a  court 
of  equity,  to  restrain  the  collection  of  the  whole  assessment  or 
of  so  much  as  exceeds  one-half  the  value  of  the  property 
assessed  as  it  may  determine.  It  is  an  apparent  lien  on  the 
property  assessed,  not  autliorized  by  statute,  being  in  excess 
of  one-half  of  the  value  of  the  property  assessed.  {SeweU  v. 
St.  Paul,  20  Minn.  511 ;  Desty  on  Taxation,  1425.)  Being 
an  apparent  lien,  but  the  assessed  value  not  being  inserted  in 
the  assessment-roll,  evidence  dehors  the  record  is  necessary 
to  prove  the  illegality  complained  of.  {St/raushurgh  v.  Mayor, 
etc,,  87  N.  Y.  455 ;  Neixiell  v.  ^\heeler,  48  id.  486.)  The 
question  involves  the  validity  of  the  whole  assessment  upon 
all  the  property  assessed,  wherefore  a  court  of  equity  will 
assume  jurisdiction.  (Norton  v.  Boston,  119  Mass.  194.)  It 
is  a  mistake  arising  from  accident,  surprise  and  misplaced 
confidence.     (Story's  Eq.,  §  110 ;  87  N.  Y.  445.) 

John  A,  Taylor  for  respondent.  The  only  liability  which 
rests  upon  the  city  under  the  provisiorfs  of  the  Sackett  Street 
Act  and  of  the  portions  of  the  charter  made  applicable  thereto, 
is  the  excess  of  the  aggregate  balances  of  awards  over  the  aggre- 
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gate  balances  of  aesessments.  (Laws  of  1868,  chap.  631 ;  Laws 
of  1854,  chap.  384,  title  4 ;  Laws  of  1862,  chap.  63,  §  17.) 
The  competency  of  such  statutes  offsetting  benefit  against  ad- 
vantage as  the  proceeding  went  f  (H*ward  has  been  abundantly 
established  by  the  courts.  {Livingston  v.  Mayor y  etc.,  8  Wend. 
102  ;  Bett8  v.  Williamsburg^  15  Barb.  257  ;  People  v.  MayoTy 
etc.,  4  N.  Y.  439.)  Since  the  plaintiff  rests  his  ground  of 
recovery  upon  a  determination  of  the  commissioners  of  esti- 
mate and  assessment  under  this  statute,  he  is  brought  within 
the  jurisdiction  of  that  board  to  finally  dispose  of  his  claims 
against  the  city  in  the  manner  already  indicated,  and  cannot 
impeach  the  competency  of  that  tribunal  to  proceed  in  the 
manner  set  forth  in  the  statute,  and  subject  to  the  confirmation 
by  the  court  to  render  the  final  judgment  to  be  indicated  by 
their  balance  of  assessment  over  the  award.  {Leray  v.  Mayor, 
etc.,  20  Johns.  438 ;  Meserole  v.  Brooldyn,  8  Paige,  204 ;  Main 
ter  of  Anthony  Street,  20  Wend.  618.) 

Joshua  M.  Van  Cott  for  intervenors.  The  Constitution 
restricts  the  right  of  eminent  domain  by  prescribing  the  meas- 
ure and  mode  of  compensation.  (Const.,  art.  1,  §§  6, 7.)  When 
the  same  jury  or  commissioners  are  to  award  damages  and  assess 
for  benefits,  such  benefits  may  be  considered  and  allowed 
in  fixing  the  award.  {Livingston  v;  Mayor,  etc.,  8  Wend. 
85.)  But  only  these  constitutional  arbiters  can  determine  the 
benefit  so  to  be  deducted  in  awarding  the  damage.  {People  v. 
Brooklyn,  4  N.  T.  419  ;  MatUr  of  Church,  92  id.  1, 4 ;  Eas^ 
sen  V.  City  of  Rochester,  65  id.  516  ;  Litchfield  v.  Vernon,  41 
id.  123  ;  Gordon  v.  Cones,  47  id.  608 ;  Matter  of  Van  Ant- 
werp, 56  id.  261 ;  Mayor  of  Davenport,  92  id.  604,  616  ;  Coo- 
ley  on  Taxation,  110-113  ;  Gillette  v.  City  of  Denver,  21  Fed. 
Kep.  823 ;  67  N.  Y.  528;  Betts  v.  Williamsburg,  15  Barb. 
225  ;  L.  I.  R.  Co.  v.  Bennett,  10  Hun,  91 ;  MaMer  of  R.  Co. 
V.  Sheeney,  11  Weekly  Dig.  275 ;  Ryder  v.  Stryker,  2  Hun, 
115  ;  63  N.  T.  136.)  The  charter  acts  do  not,  exproprio  vigore, 
operate  a  total  extinguishment  or  a  partial  reduction  of  awards 
made  under  special  acts^  such  ae  the  Sackett  Street  and  Korth 
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Second  Street  Acts,  and  leave  only  a  plxis  of  award  over  assess- 
ment or  of  assessment  over  award.  (94  N.  Y.  287 ;  18  Weekly- 
Dig.  123 ;  Limngsion  y.  Mayor,  etc.,  8  Wend.  85 ;  Watt  v. 
Mayor,  etc,,  1  Sandf .  23 ;  Fisher  v.  Mayor,  etc.,  3  Hun,  648  ;  67 
N.  Y.  74 ;  Hatch  v.  Mayor,  etc.,  82  id.  436  ;  Genet  v.  Brooklyn, 
94  id.  645.) 

Andbbws,  J.  The  act  chapter  631  of  the  Laws  of  1868  for 
the  widening  of  portions  of  Sackett  and  other  streets,  in  the 
city  of  Brooklyn,  defined  the  land  to  be  taken  for  the  improve- 
ment, and  appropriated  it  for  public  use.  It  made  provision 
for  the  appointment  of  commissioners  to  estimate  and  ascertain 
the  expense  of  the  improvement  and  the  damages  sustained  by 
the  land-owners  for  the  lands  taken,  and  also  for  tlie  apportion- 
ment and  assessment  of  such  damages  and  expenses  upon  a 
limited  assessment  area  to  be  fixed  by  the  commissioners  of 
Prospect  park.  (§§  4  and  5.)  It  provided  that  the  proceed- 
ings subsequent  to  the  appointment  of  commissioners  of  esti- 
mate should  be  governed  by  the  laws  then  in  force  relating  to 
street  openings  in  the  city  of  Brooklyn,  so  far  as  they  were 
not  inconsistent  with  the  act.  (§  7.)  There  was  no  express 
provision  embodied  in  the  act  itself  for  paying  the  land-owners 
for  the  lands  taken.  But  the  duty  of  payment  was  cast  upon 
the  city  by  force  of  section  16  of  the  fourtli  title  of  the 
charter  of  1854,  which  was  incorporated  into  the  act  of  1868 
by  force  of  the  seventh  section.  This  was  expressly  adjudged 
in  the  case  of  Sage  v.  Brooklyn  (89  N.  Y.  189). 

There  are  two  questions  upon  the  determination  of  which 
this  case  depends,  not  involved,  or  at  least  not  decided,  in  Sa^e 
V.  Brooklyn.  .  The  plaintiff  sues  to  recover  from  the  city  of 
Brooklyn  the  sum  of  $9,576,  being  the  aggregate  damages 
sustained  by  his  predecessor  in  title  and  interest  by  the  taking 
for  the  improvement  of  a  part  of  several  city  lots  owned  by 
him,  embraced  in  a  single  tract,  as  estimated  by  the  commis- 
sioners of  estimate  appointed  under  the  act,  whose  report  was 
confirmed  November  24,  1869.  Each  lot  was  separately  de- 
scribed and  numbered  in  the  report,  and  the  value  of  the  part 
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taken  from  each  was  Beparatelj  stated.  The  same  commis- 
sioners who  estimated  the  damages,  after  their  report  thereon 
was  confirmed,  proceeded,  in  pursuance  of  the  further  authority 
confeiTed  by  the  act,  to  assess  the  expense  of  the  improvement 
upon  the  property  benefited  witliin  the  district  of  assessment. 
They  separately  assessed  the  residue  of  each  of  the  lots  above 
referred  to  —  that  is,  the  part  of  each  lot  not  taken  for  the 
improvement  —  for  benefits.  The  assessment  for  benefit  on 
such  residues  in  some  cases  exceeded,  and  in  other  cases  was 
less,  than  the  damages  previously  awarded  for  the  parts  taken. 
The  commissioners'  report  of  assessments  was  tabulated,  as 
required  by  section  15  of  the  charter  of  1854,  as  amended  by 
chapter  63  of  the  Laws  of  1862,  and  in  their  report  the  com- 
missioners statexl  in  respect  to  each  lot  of  which  a  part  had 
bi^en  taken,  the  amount  awarded  for  damages  for  the  part  so 
taken,  the  assessment  for  benefit  on  the  residue,  and  the  bal- 
ance of  award  over  assessment,  or  of  assessment  over  award, 
as  the  case  might  be.  In  respect  to  five  lots,  the  awards  ex- 
ceeded the  assessments  thereon  in  the  sum  of  about  $1,035; 
and  in  respect  to  five  other  lots  the  assessments  exceeded  the 
awards  by  about  the  sum  of  $1,020.  The  final  report  of  the 
commissioners  was  confirmed  February  28,  1870. 

The  two  questions  to  be  determined  are,  Jirst^  whether,  by 
the  true  construction  of  the  statute  of  1868,  a  land-owner, 
part  of  whose  land  was  taken  for  the  improvement,  is  entitled 
to  recover  the  whole  sum  estimated  by  the  commissioners  in 
their  first  report  as  his  damages  for  the  land  taken,  or  only  the 
balance  of  award  over  assessment  stated  in  their  final  report ; 
and  whether,  in  the  case  of  several  lots  owned  by  the  same 
person,  but  treated  in  the  proceedings  as  distinct  and  separate 
parcels  in  respect  to  some  of  which  the  assessment  exceeds  the 
award,  and  in  others  the  award  exceeds  the  assessment,  the  city 
is  entitled  to  have  the  balances  each  way  aggregated  and  set 
off  the  one  against  the  other.  The  other  question  is,  whether 
the  scheme  of  the  statute  for  ascertaining  and  providing  com- 
pensation to  the  land-owners  satisfies  the  constitutional  pro- 
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vision  and  guaranty  that  private  property  shall  not  be  taken  for 
pablic  use  without  just  compensation.     (Const.,  art.  1,  §  6.) 

The  general  scheme  of  street  openings  in  the  city  of  Brooklyn 
seems  to  contemplate  that  assessments  for  benefits  upon  resi- 
dues of  lots,  part  of  which  are  taken  for  the  improvement,  shall 
be  applied  to  reduce  and  limit  the  awards  for  the  parts  taken,  and 
that  the  liability  of  the  city  to  pay  awards  to  the  land-owner 
in  such  cases  shall  be  limited  to  the  excess  of  award  over 
assessment ;  but  that  in  ascertaining  such  liability  each  lot 
or  parcel  is  to  be  separately  considered,  so  that  an  assessment 
on  one  lot  will  not  reduce  an  award  in  respect  to  another 
lot,  although  both  lots  may  be  owned  by  the  same  person. 
By  the  charter  of  1854:  (Laws  of  1854,  chap.  384),  power 
was  conferred  on  the  common  council  to  cause  streets  and  ave- 
nues  to  be  opened  under  certain  limitations,  and  to  fix  a  dis- 
trict of  assessment.  The  act  provided  for  the  appointiHent  of 
commissioners  of  estimate  and  assessment,  and  it  was  made 
their  duty  to  ascertain  the  damages  for  land  taken,  and  to  assess 
the  expenses  of  the  improvement  upon  the  land  embraced  in 
the  district  of  assessment  according  to  benefit.  (Tit.  4,  §§  3 
and  6.)  The  commissioners  were  required  to  designate  in 
their  report  the  pieces  of  land  to  be  taken  by  the  map  num- 
ber, and  any  residues;  the  pieces  assessed  for  benefits;  the 
names  of  the  persons  interested  in  the  property  taken  or  assessed; 
the  awards  made;  the  amount  assessed  on  each  piece  of  land, 
and  the  balance  of  award  over  assessment,  or  of  assessment 
over  award  in  each  case.  (§  7.)  In  case  part  only  of  tlie  land 
of  any  person  should  be  taken,  the  residue  was  subject  to 
assessment  for  benefit  (§  9),  and  it  was  provided  that  when  only 
a  part  was  required,  the  excess  of  damages  for  the  part  taken 
over  the  assessment  for  benefit  on  the  residue  '^  shall  be  assessed 
and  be  a  lien  on  other  lands  and  premises  according  to  the  esti- 
mated benefit  to  be  derived  by  them  from  the  improvements." 
Upon  the  final  confirmation  of  the  report  of  the  commis- 
sioners, the  common  council  was  authorized  to  cause  tlie  im- 
provement to  be  made  (§  15),  and  by  section  16,  it  was  made  the 
duty  of  the  comptroller  to  pay  to  the  persons  to  whom  damages 
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were  awarded  in  the  report  of  the  corami86ioQei*B,  the  amount  of 
such  damages,  without  deduction  by  way  of  *'  fee  or  commift- 
sioDs."  These  provisions  in  the  act  of  1 854  plainly  indicate  that 
it  was  the  intention  that  the  assessment  on  the  residue  of  a  lot, 
for  benefit,  should  be  applied  by  the  commi8sionei*8  in  reduction 
of  the  estimated  value  of  the  part  taken,  and  that  the  award  to 
be  paid  by  the  city,  under  section  16,  was  the  balance  remaining 
after  such  application.  It  was  to  accomplish  this  purpose  that 
the  statute  required  that  the  balances  to  be  received,  and  to  be 
paid  respectively,  should  be  stated  by  the  commissioners  in 
their  report.  Any  other  construction  would  leave  the  act  in- 
complete, since  by  the  tenth  section  it  is  only  the  excess  of  dam- 
ages which  is  to  be  assessed  and  which  is  made  a  lien  upon  other 
lands  and  premises.  The  amendment  of  1862  (Laws  of  1862, 
chap.  63)  separated  the  functions  of  the  commissioners  of  esti- 
mate and  ajBsessment,  which,  under  the  charter  of  1 854,  as  has  been 
seen,  were  united  in  the  same  persons.  By  the  amendment  the 
damages  for  land  taken  were  to  be  ascertained  by  commissioners, 
and  the  assessment  was  to  be  made  by  the  board  of  assessors.  (§§  14, 
17.)  But  the  provision  for  ascertaining  and  stating  balances  was 
preserved,  that  duty  being  devolved  upon  the  assessors,  and 
it  was  only  upon  confirmation  of  their  report  that  the  rights 
of  land-owners  to  awards  became  fixed.  There  was  no  depart- 
ure in  the  act  of  1868,  under  which  the  proceedings  in  ques- 
tion were  taken,  from  the  policy  of  the  Charter  Acts,  that 
awards  should  be  reduced  and  limited  by  assessments  on  resi- 
dues. Under  the  act  of  1868,  both  awards  and  assessments 
were  to  be  made  by  the  same  commissioners  as  under  the  char- 
ter of  1854,  but  the  awards  were  to  precede  the  assessment. 
The  expense  of  the  improvement  was  to  be  determined  before 
the  assessment  should  be  made.  After  the  report  of  the  com- 
missioners estimating  the  expense  of  the  improvement  and 
the  damages  of  the  land-owners  had  been  made  and  confirmed, 
the  same  commissioners  were  then  to  proceed- to  make  the  as- 
sessment, and  in  making  their  assessment  and  report,  the  pro- 
visions of  the  Charter  Acts  are  to  govern  when  not  inconsistent 
with  the  act  of  1868.     The  form  of  the  report,  including  the 
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stating  of  balances^  is  governed  by  the  Charter  Acts,  and  the 
same  policy  of  reducing  awards  by  assessments,  is  by  force  of 
the  seventh  section  applied  to  proceedings  under  the  act  of  1868. 
It  is  insisted  by  the  counsel  for  the  plaintiff,  and  it  is  conceded 
by  the  counsel  for  the  city  of  Brooklyn,  that  under  tlie  Im- 
provement Acts  an  assessment  is  not  a  personal  charge  against 
the  owner  of  the  land,  and  is  enforceable  only  by  a  proceeding 
in  rem.  against  the  hind  assessed.  The  exemption  of  the  owner 
of  land  from  personal  liability  for  an  assessment  does  not, 
however,  conflict  with  the  policy  of  charging  against  an  award, 
an  assessment  against  a  residue.  An  assessment  for  benefit 
proceeds  on  the  assumption  that  the  land  assessed  is  increased 
in  value  by  the  improvement,  and  the  extinguishment  of  the 
award  in  whole  or  in  part  by  the  assessment  relieves  the  land 
assessed  from  the  burden  of  the  assessment.  In  theory  the 
canceled  assessment  is  the  exact  equivalent  of  the  amount  by 
which  the  award  is  reduced.  But  we  think  the  court  below 
erred  in  aggregating  the  balances  of  awards  and  the  balances  of 
assessments,  and  offsetting  the  one  aggregate  against  the  other. 
The  lots  were  separately  valued  and  separately  assessed.  In 
cases  where  the  assessment  exceeds  the  award,  the  owner  may 
prefer  that  the  land  should  be  sold  for  the  assessment  rather 
than  pay  the  lien.  This  we  think  he  has  the  right  to  do.  Tlie 
statute  only  contemplates  the  reduction  of  an-award  by  an  assess- 
ment when  both  relate  to  the  same  lot,  and  the  balance  is  to  be 
ascertained  and  struck  by  the  commissioners  and  embodied  in 
their  report.  The  plaintiff  was  not  personally  bound  to  pay  the 
assessments,  and  no  general  right  of  set-off  is  given  by  the  act, 
and  in  the  absence  of  a  statutory  provision  we  perceive  no  equity 
upon  which  such  right  can  rest.  (See  Hatch  v.  Mayor ^  etc.j  82 
N.  T.  436.) 

The  constitutional  objection  is  based  upon  the  claim  that  the 
authority  given  to  the  commissioners  of  assessment  by  the  act 
of  1868,  to  reduce  the  award  for  the  land  taken,  by  the  assess- 
ment for  benefit  on  the  residue  of  the  same  lot  or  parcel,  is 
not  just  compensation  within  the  constitutional  requirement. 
It  is  not  claimed  that  actual  benefit  to  a  residue  of  land  owned 
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by  a  person  whose  land  has  beea  taken  in  part  for  a  local  im- 
provement may  not,  if  the  legislature  so  direct,  be  set  off 
against  the  valne  of  the  land  taken,  and  the  money  payment 
limited  to  the  balance  of  the  award  remaining  after  snch  ap- 
plication. This  conrse  has  been  sanctioned  by  a  uniform 
course  of  legislative  and  jndicial  precedent,  commencing  at  an 
early  period.  By  the  Street  Opening  Act  relating  to  the  city  of 
New  York,  re-enacted  in  the  Revised  Laws  of  1813  (2  R;  L., 
408)  it  was  provided  (§  178)  that  the  commissioners  of  estimate 
and  assessment  shall  proceed  to  make  a  just  and  equitable  as- 
sessment of  the  loss  or  damage  to  any  person  by  reason  of  the 
taking  of  land,  over  and  above  the  benefit  or  advantage,  or  of 
the  benefit  and  advantage  over  and  above  the  loss  and  damage, 
and  that  the  commissioners  ^^  should  estimate  and  report  the 
excess  and  surplus  only  of  the  said  loss  and  damage  over  and 
above  the  value  of  said  benefit  and  advantage,  as  and  for  the 
compensation  and  recompense  to  such  owner  or  owners  for  his 
loss  or  damage,  etc.,  and  for  relinquishing  the  said  lands,"  etc. 
The  validity  of  the  mode  of  compensation  provided  by  this 
act  was  considered  in  the  case  of  Lwmgston  v.  Mayor^  etc,  (8 
Wend.  85),  and  the  decision  in  that  case  has  been  frequently 
approved.  {People  v.  Mayor^  etc.,  4  N.  Y.  436 ;  BeUa  v. 
WiUiam^urgh^  16  Barb.  265 ;  Z.  /.  H.  R.  Co,  v.  Bennett^  10 
Hun,  91.)  The  principle  of  the  New  York  act  has  been  incor- 
porated into  very  many  of  the  acts  subsequently  passed  author- 
izing the  laying  out  and  opening  of  streets  in  cities  and  villages. 
But  the  particular  point  of  objection  now  made  is  that  the 
statute  of  1868  does  not  limit  the  reduction  of  the  award  by 
the  actual  estimated  benefit  resulting  from  the  improvement 
to  the  lands  of  the  owner  other  than  those  taken,  but  that 
under  the  scheme  of  the  statute  the  assessment  for  benefit  mav 
exceed  the  actual,  intrinsic  benefit  to  the  land  assessed,  and  it 
is  claimed  that  a  law  permitting  an  award  to  be  reduced  by 
the  deduction  of  such  arbitrary  sum,  not  measured  by  actual 
benefit,  does  not  provide  just  compensation  within  the  pur- 
view of  the  Constitution.  The  facts  upon  which  the  argument 
proceeds  may  be  briefly  stated.  The  act  requires  the  cotnmis- 
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sioners  of  Prospect  park,  before  any  assessment  is  made,  to  fix 
a  district  of  assessment,  beyond  which  the  act  declares  the 
assessment  shall  not  extend.  (§  5.)  The  whole  expense  of  the 
improvement  is  to  be  estimated  by  the  commissioners  of  esti* 
mate  and  assessment,  including  the  damage  to  the  laud-owners. 
(§ .  16.)  When  this  estimate  is  made  and  confirmed,  the  com- 
missioners of  estimate  and  assessment  are  then  required  to 
assess  the  amount  so  ascertained  upon  the  lands  embraced  in 
the  district  of  assessment  which  they  deem  benefited  by  the 
improvement,  and  as  they  shall  deem  just  and  equitable.  (Id.) 
The  argument  is  that  under  this  plan  the  whole  expense  must 
bo  assessed  upon  the  lands  embraced  in  the  assessment  district 
fixed  by  the  park  commissioners,  although  the  aggregate  bene- 
fit to  such  lands  from  the  improvement  may  not,  in  fact,  or  in 
the  judgment  of  the  commissioners  of  assessment,  equal  the 
aggregate  expense ;  the  only  duty  resting  upon  the  commis- 
sioners being  to  make  the  assessment  relatively  equal  and  just 
as  between  the  different  parcels  in  the  assessment  district.  So, 
as  is  claimed,  it  may  result  that  the  assessment  on  each  parcel 
may  exceed  the  actual  benefit  thereto.  It  is  insisted  that  the 
reduction  of  an  award  by  applying  thereon  an  assessment  not 
measured  by  actual  benefit  is  not  just  compensation. 

We  think  the  argument  fails  in  omitting  to  separate  the  two 
powers  exercised  by  the  legislature  in  framing  the  act  of  1868, 
viz. :  the  power  of  taxation,  and  the  right  of -eminent  domain. 
The  constitutional  requirement  that  just  compensation  shall  be 
made  for  lands  taken  for  public  use  must  be  absolutely  per- 
formed, and  a  mere  colorable  compliance  will  not  satisfy  the 
constitutional  guaranty.  The  right  to  compensation  is  the 
right  of  the  citizen  whose  land  is  taken,  which  the  legislature 
can  neither  ignore  nor  deny.  The  power  of  taxation  on  the 
other  hand  is  vested  in  the  legislature  and  is  practically  abso- 
lute, except  as  restrained  by  constitutional  limitations.  The 
power  of  tEixation  being  legislative,  all  the  incidents  are  within 
the  control  of  the  legislature.  The  purposes  for  which  a  tax 
shall  bo  levied ;  the  extent  of  taxation ;  the  apportionment  of 
the  tax ;  upon  what  property  or  dass  of  persons  the  tax  shall 
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operate ;  whether  the  tax  shall  te  general  or  limited  to  a  par- 
ticalar  locality,  and  in  the  latter  case,  the  fixing  of  a  district 
of  assessmeat ;  the  method  of  collection,  and  whether  the  tax 
shall  be  a  charge  upon  both  person  and  property,  or  only  on 
the  land,  are  matters  within  the  discretion  of  the  legislature 
and  in  respect  to  which  its  determination  is  final.  {Livingston 
V.  ^ Mayor ^  etc.^  supra;  People  v.  Mayor ^  etc.,  4  N.  Y.  419; 
Thomas  v.  LeUmd^  24  Wend.  65 ;  Town  of  Guilford  v. 
Sup'rs  of  Chenango,  13  N.  T.  143;  In  re  Church,  92  id.  1.) 

There  is  no  constitutional  guaranty  that  taxation  shall  be 
just  and  equal,  although  a  law  plainly  departing  from  the  prin- 
ciple of  equality  in  the  distribution  of  public  burdens,  would 
be  justly  obnoxious  as  contrary  to  natural  equity,  and  as  prac- 
tical confiscation,  but  the  remedy  must  ordinarily  be  found  in 
an  appeal  to  the  justice  of  the  legislature.  The  principle  of 
local  assessmeiits  for  public  municipal  improvements  has  been 
recognized  and  applied  during  the  whole  history  of  the  State, 
although  its  absolute  justice  has  been  sometimes  questioned. 
The  legislature  may  itself  fix  a  district  of  assessment,  or  the 
power  may  be  delegated  by  the  supreme  legislative  body  to 
the  authorities  of  subordinate  political  and  municipal  divis- 
ions, or  other  oflScial  agencies,  as  may  also  the  incidents  of  the 
power,  such  as  the  apportionment  and  distribution  of  the  tax, 
as  between  the  persons  and  property  upon  which  it  is  laid.  The 
learned  counsel  for  the  interveners  is  compelled  to  admit  that 
the  legislature  may  distribute  the  burden  of  public  improve- 
ments on  its  own  notions  of  policy,  its  own  sense  of  justice, 
and  its  own  assumptions  of  benefit. 

The  imposition  of  local  assessments  for  benefits  is  an  exer- 
cise of  the  taxing  power  {People  v.  Brooklyn,  supra  /  Matter 
of  Van  Antwerp,  56  N.  Y".  261;  Litchfield  v.  YerTion,  41  id. 
123),  and  it  is  clear  that  the  legislature  may,  in  its  discretion, 
make  assessments  a  personal  charge  against  the  ownei*s  of  the 
land  assessed,  and  impose  upon  them  the  duty  of  payment. 
The  assessment  district,  under  the  act  of  1868,  was  fixed  by 
the  park  commissioners,  under  its  authority,  and  although  the 
act  does  not  in  terms  require  them  to  include  therein  aU  the 
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property  which,  in  their  judgment,  would  be  specially  benefited 
by  the  improvement,  this  is  the  fair  intendment.  In  executing 
this  authority  the  commissioners  may  have  erred  in  judgment, 
as  the  legislature  might  have  done  if  it  had  itself  defined  the 
district  of  assessment.  •  But  the  judgment  of  the  commission- 
ers was  final,  unless  it  was  subject  to  revision  in  a  direct  pro- 
ceeding in  review,  as  to  which  it  is  not  necessary  to  inquire. 
The  assessments  imposed  upon  the  lands  of  the  plaintiff's 
grantor,  was,  as  has  been  said,  a  tax,  and  represented  the  pro- 
portion of  the  aggregate  sum  which,  in  the  judgment  of  the 
commissioners  exercising  by  delegation  the  power  to  distribute 
the  tax,  should  be  charged  upon  the  several  parcels  as  their 
respective  contributions  to  the  aggregate  expense.  Assuming 
that  the  charge  exceeded  the  benefit,  it  was  nevertheless  made 
under  the  authority  and  direction  of  the  legislature  in  the  exer- 
cise of  an  undoubted  legislative  power,  and  it  cahnot  be  invali- 
dated by  proof  that  the  charge  was  unjust  or  unequal,  or  even 
arbitrary.  Bringing  together  then  the  two  proceedings  under 
the  act  of  1868,  we  are  of  opinion  that  there  is  no  constitu- 
tional objection  to  a  legislative  direction  setting  oflE  against  an 
award  made  to  an  individual  for  lands  taken  for  public  use,  an 
assessment  for  benefit  against  his  other  lands  made  in  the  same 
proceeding.  The  act  provides  in  the  first  instance,  for  the 
ascertainment,  through  constitutional  commissioners,  of  the  full 
vahie  of  the  land  taken.  It  next  provides  for  the  assessment 
by  tlie  same  commissioners,  acting  as  representatives  of  the 
taxing  power,  of  the  whole  expense  of  the  improvement  upon 
a  limited  district,  defined  by  the  commissioners  of  Prospect 
park.  There  can  be  no  doubt  that  the  assessment,  when  made, 
became  a  valid  charge  on  the  lands  assessed.  It  was  competent 
for  the  legislature  to  have  made  the  owners  personally  liable 
for  the  assessment.  It  did  not  adopt  this  general  policy. 
But  in  respect  to  the  owners  of  lands  taken,  and  also  of  lands 
assessed,  it  declared,  in  substance,  that  the  claim  for  compen- 
sation ascertained  in  the  mode  defined  by  the  Constitution, 
should  be  satisfied  in  whole  or  pro  tanto  by  the  satisfaction,  in 
the  manner  pointed  out  by  the  statute,  of  a  valid  and  legal 
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charge  for  beneiit  imposed  upon  his  other  lands.  This,  we 
think,  was  just  compensation  within  the  principle  of  Living- 
Stan  V.  MayoTy  etc.  (8upra\  and  the  cases  following  it.  If  there 
is  any  departure  from  sound  principle  in  the  method  of  adjust- 
ing compensation  provided  in  the  act  of  1668,  it  is  sanctioned 
by  a  long  line  of  legislative  and  judicial  precedents  which  the 
court  is  not  at  liberty  to  disregard. 

There  are  no  other  questions  which  require  particalar  notice. 
The  result  is  tliat  the  judgment  should  be  reversed  for  the  error 
of  the  court  below  in  aggregating  the  balances  and  setting  off 
the  one  aggregate  against  the  other.  The  subtractions  in  the 
copy  of  the  tabulated  report,  as  printed,  seem  to  be  inaccurate. 
Upon  a  new  trial  the  parties  will  have  an  opportunity  to  cor- 
rect any  amendable  error  in  the  computation. 

All  concur,  except  Milles  and  Danfobth,  J  J.,  not  voting. 

Judgment  reversed. 


Samusl  D.  Cotkbndall,  Appellant,  v,  Amos  Constable  et  al.. 

Impleaded,  etc.,  Bespondents. 

The  pajee  of  a  joint  and  several  note,  at  the  request  of  tlie  principal  maker, 
the  others  having  executed  it  for  his  accommodation,  sent  it  to  a  bank  for 
collection.  Plaintiff,  at  the  request  of  the  principal,  and  upon  the  under- 
standing that  the  note  should  be  transferred  to  him,  delivered  to  the 
bank  the  amount  due  thereon,  and  received  the  note.  The  money  was 
forwarded  by  the  bank  to  the  payee,  who  received  it  without  knowing 
but  that  it  was  a  payment  ;  after  learning  tiie  facts,  however,  he  retained 
the  money.  In  an  action  upon  the  note,  TiM,  that,  although  the  bank  had 
no  authority  to  sell,  yet  the  retention  of  the  money  by  the  payee,  after 
knowledge,  and  his  omission  thereafter  to  demand  the  note  or  assert  title 
thereto,  was  a  ratification  of  the  sale  ;  and  that,  at  least  in  the  absence 
of  evidence  that  the  sureties  had  been,  by  information  and  a  consequent 
belief  that  the  note  was  paid,  induced  to  remain  quiet,  and  so  had  been 
injured,  plaintiff  was  entitled  to  recover. 

OUiet  y.  PhUlips  (13  N.  Y.  114),  IlouglUon  v.  McAuliffe  (26  How.  Pr.  270), 
Burr  V.  SmUh  (21  Barb.  262),  Fuller  v.  BenneU  (21  N.  W.  Rep.  433).  dis- 
tinguished. 

(Argued  April  30, 1885  ;  decided  June  0,  1885.) 
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Appeal  froni  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  22,  1884,  which  affirmed  a  judgment  in  favor  of 
respondents,  entered  upon  the  report  of  a  referee. 

The  action  was  upon  a  joint  and  several  promissory  note  exe- 
cuted by  defendants,  payable  to  Carl  Peters,  or  bearer. 

The  referee  found  in  substance  these  facts :  The  note  in 
question  was  made  by  defendant,  DeGarmo,  as  principal,  and 
by  the  other  defendants  as  sureties,  and  was  delivered  to  Peters, 
the  payee  therein  named.  The  payee,  Peters,  put  the  same 
into  the  hands  of  his  attorney,  John  Lyon,  for  collection. 
DeGarmo,  on  being  pressed  for  payment,  said  to  Lyon  that  "  if 
he  would  send  said  note  to  the  First  National  Bank  of  Ron- 
dout,  it  would  be  paid  or  met."  Lyon  thereupon  gave  the  note 
to  the  ITome  National  Bank  of  Ellen ville,  to  be  sent  as  requested 
to  the  First  National  Bank  of  Rondout  fot*  payment  or  collec- 
tion. Lyon,  not  hearing  from  the  said  First  National  Bank  of 
Rondout  relative  to  said  note,  called  at  said  bank,  and  was  told 
by  the  cashier  that  "  Mr.  DeGarmo  is  going  to  the  Falls  to-day 
to  raise  that  money,  and  you  will  hear  from  him  before  many 
days."  DeGarmo  did  not  have  the  money  in  the  First  National 
Bank  to  meet  or  pay  said  note,  and  called  npon  the  plaintiflE  to 
take  and  hold  said  note,  who  agreed  to  do  so.  PlaintiflE  after- 
ward went  to  said  bank,  and  after  inquiring  of  said  cash- 
ier "  as  to  the  responsibility  on  such  a  note,"  was  informed 
"  that  if  these  parties  consented  to  the  transfer  they  would  be 
liable ;  "  he  ordered  the  said  cashier  to  charge  the  amount  of 
said  note  to  him,  which  the  cashier  did,  and  sent  this  amount 
to  the  Ellenville  Bank,  which  was  paid  to  Peters.  Plaintiff  so 
paid  the  amount  of  said  note  with  the  intention  of  taking  and 
holding  the  same  as  owner,  and  not  with  the  intention  of  pay- 
ing the  same,  but  this  fact  was  not  communicated  to  the  Ellen- 
ville Bank  or  to  said  payee. 

As  a  conclusion  of  law,  the  referee  found  that  "  the  First 
National  Bank  of  Rondout  had  no  power  or  authority  to  sell 
and  transfer  said  note  to  the  plaintiff,  and  that  the  defendants 
answering  are  entitled  to  judgment." 


1885.]  COYKENDALL  V.  CONSTABLE  et  al.  311 

Statement  of  case. 

S.  Z.  Stebbins  for  appellant.  There  was  no  payment  of  the 
note,  because  all  that  was  said  related  to  a  purchase  and  not  to 
a  payment,  and  the  transaction  cannot  be  turned  into  a  pay- 
ment in  direct  opposition  to  the  intention  of  both  of  the  imme- 
diate parties  to  it.  {Swqpe  v.  Leffiingvxdly  72  Mo.  348.)  The 
transaction  would  not  be  considered  a  payment  merely  because 
the  person  who  received  the  money  imagined  that  he  received 
it  in  payment.  {Gernon  v.  McOan^  23  La.  Ann.  84.)  The 
express  contract  of  the  makers  of  •  the  note  was  that  they 
would  pay  to  the  bearer  of  it  $1,000  with  interest ;  the  plain- 
tiff is  the  bearer  of  the  note,  and  as  such  he  is  entitled  to 
recover  upon  it.  {BtUlard  v.  BeU,  1  Mason,  243.)  The  bona 
fides  of  the  holder  alone  is  to  be  considered,  not  that  of  his 
transfer.  ( Uther  v.  Hiah^  10  Ad.  &  El.  784  ;  Helmer  v.  Kro- 
lick,  36  Mich.  373;  Thompson  v.  Perrine,  16  Otto,  589.) 
Except  as  to  letting  in  defences  existing  at  the  time  of  its  trans- 
fer, the  fact  that  a  note  is  past  due  docs  not  affect  its  negotia- 
bility. {Leavitt  v.  Putnam^  3  Comst.  494 ;  Way  v.  Richard- 
son^ 3  Gray,  412.)  In  view  of  Bray's  advice,  the  plaintiff  can 
hardly  be  regarded  as  negligent  in  advancing  the  money  with- 
out inspecting  the  note ;  but  even  gross  negligence  in  that  I'e- 
spect  would  not  be  equivalept  to  bad  faith,  and  would  not  de- 
feat his  title  to  the  note.  (1  Daniel's  Neg.  Inst.  [3d  ed.],  §§  769a 
[bottom  of  page  717],  774,  776.)  In  all  transactions  in  which 
a  bank  may  lawfully  engage,  the  cashier  isthe  managing  agent 
and  speaks  for  the  corporation.  {Caldwdl  v.  National  Mo- 
hawk VaUey  Bk.,  64  Barb.  333.)  Under  the  facts  of  the  case, 
as  it  does  not  appear  that  the  transfer  worked  any  injury  to  any 
of  the  parties  to  the  note,  and  as  a  defeat  of  the  transfer  would 
operate  as  a  confiscation  of  the  plaintiff's  funds  for  the  benefit 
of  the  payee  and  makers,  the  knowledge  of  Bray  or  his  bank, 
the  agent,  should  be  held  to  be  the  knowledge  of  Peters,  his 
ultimate  principal,  and  such  imputation  of  knowledge  to  him 
is  required  by  the  equity  of  tlie  case ;  and  it  was  incumbent  on 
Bray  to  communicate  the  facts  to  Peters,  and  the  plaintiff  had 
a  right  to  assume  that  he  would  do  so.  (Wharton's  Comm.  on 
Agency  and  Agents,  §§  177, 178;  1  Wait's  Actions  and  De- 
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fenses,  231,  232,  §11;  Hm)ey  v.  Blanohard,  13  N.  H.  145.) 
As  Peters,  at  the  trial,  having  knowledge  of  the  transaction, 
made  no  claim  to  the  note,  or  disavowal  of  the  transfer,  and 
did  not  return  or  offer  to  return  the  money  called  for,  his 
omission  amounted  to  a  ratification  of  the  transfer.  {JSadie  v. 
Ashbaicffh,  44  Iowa,  519  ;  1  Daniel's  Neg.  Inst.  [3d  ed.],  §§  319, 
322  ;  Cidver  v.  AaUey^  19  Pick.  300 ;  National  Bank  v.  Fm- 
sett,  42  Vt  432.)  Such  ratification  took  effect  as  of  the  time 
of  the  transfer.  (1  Daniel's  JSTeg.  Inst.  [3d  ed.],  §  318  ;  JEadie 
v.  Ashhaugh,  44  Iowa,  519,  520.)  If  the  note  was  not  sold 
and  transferred  to  plaintiff,  it  still  belonged  to  Peters,  who  had 
not  parted  with  his  title  to  it,  but  in  such  case,  even  without 
notice  that  the  transaction  between  cashier  Bray  and  the  plaintiff 
was  intended  as  a  sale  and  transfer,  Peters  could  not  replevy 
the  note  from  the  plaintiff  without  first  tendering  or  returning 
the  money  advanced  by  him.  {Bennett  v.  Judson^  21  N.  Y. 
238 ;  ElweU  v.  Chomherlain,  31  id.  611.)  Until  repayment 
by  Peters,  the  transfer  was  and  is  valid  against  him,  and,  as 
against  the  defendants,  the  plaintiff  was  and  is  the  legal  holder 
and  owner  of  the  note,  and  the  facts  shown  to  defeat  his  title 
constituted  no  defense.  {Way  v.  Richardson,  3  Gay,  412; 
Wliiteford  v.  Barokmyer,  1  Gill  [Md.],  127 ;  Pacific  Bk.  v. 
Mitchell,  9  Mete.  297;  Aubrey  v.  Fiske,  36  How.  Pr.  279; 
36  N.  T.  47 ;  Brovyn  v.  PenfiM,  id.  473 ;  Sheridan  v. 
Mayor,  68  id.  30  ;  City  Bank  v.  Perkins,  29  id.  654  ;  iTayes 
Y.  Hathom,  74  id.  486  ;  Gemon  v.  McCan,  23  La.  Ann.  84.) 

John  Lyon  for  respondents.  The  First  National  Bank  of 
Rondout  had  no  authority  to  sell  or  transfer  the  note.  {Far- 
rington  v.  Park  Bk.,  39  Barb.  645.)  The  plaintiff  got  no  title 
to  the  note  by  paying  it  to  the  bank  under  the  circumstances. 
{Burr  V.  Smith,  21  Barb.  262;  GUlett  v.  Phillips,  3  Kern. 
114;  Houghton  v.  McAuliffe,  26  How.  Pr.  270.)  The  note 
was  by  such  payment  paid  and  satisfied.  {Burr  v.  Smith,  21 
Barb.  262 ;  Eartshom  v.  Brace,  25  id.  126,  128.)  The  note 
by  such  payment  as  to  the  respondents  was  discharged,  and 
became  fwiictus  officio.     {Hartshorn  v.  Brace,  25  Barb.  126, 
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128.)  The  objection  to  the  question  put  to  the  plaintiff,  "  did 
you  intend  to  pay  that  note  ? "  was  well  taken.  It  called  for 
'the  operation  of  the  mind  of  the  witness,  and  not  for  facts. 
{J^ewell  V.  J)oti/y  83  N.  Y.  89-94.) 

FiNOH,  J.  If  the  note  upon  which  this  action  is  founded 
was  not  paid,  its  makers  were  liable  unless  those  of  them  who 
were  sureties  became  freed  from  their  obligation  by  reason  of 
some  act  wliich  changed  their  contract  or  imperiled  their  rights. 
The  referee  does  not  find  such  payment  as  a  fact,  nor  as  an  in- 
ference from  the  facts  ascertained.  Indeed,  it  is  difficult  to 
see  how  any  such  inference  could  have  been  possible  from  the 
proof.  Whatever  may  be  true  as  to  the  want  of  authority  to 
sell  the  note,  in  the  bank  which  received  it  for  collection,  it  is 
quite  certain  that  the  transaction  between  the  plaintiff  and  the 
collecting  agent  was  a  sale,  or  an  entirely  void  proceeding.  It 
could  not  be  transformed  into  a  payment  in  hostility  to  the 
expressed  intentions  of  both  parties  who  acted  in  the  transfer. 
There  was  a  sale,  or  an  attempt  at  a  sale  which  utterly  failed, 
but  never  a  payment ;  and  an  erroneous  supposition  by  Peters, 
the  payee,  as  to  the  fact  which  produced  the  money,  traceable 
to  his  ignorance  of  the  truth,  cannot  alter  the  nature  of  that 
truth.  The  note  then,  being  unpaid,  is  due  from  the  makers 
to  some  one,  and  must  be  payable  to  Peters  or  the  plaintiff. 
The  only  concern  of  the  defendants,  if  the  rights  of  the  sure- 
ties have  not  been  infringed,  is  to  know  to  which  of  two  par- 
ties they  may  safely  pay  the  debt.  If  they  had  paid  it  volun- 
tarily to  plaintiff,  could  Peters,  after  full  knowledge  of  the 
situation  and  with  the  plaintiff 's  money  in  his  pocket  and  per- 
sistently retained,  successfully  sue  upon  it  as  owner  ?  It  is 
quite  certain  that  he  could  not.  He  would  be  unable  to  pro- 
duce the  i>ote,  and  could  not  force  it  from  plaintiff 's  possession 
without  return  of  the  purchase-money,  and  while  keeping  that 
would  be  obliged  to  admit  that  he  held  it  as  a  payment  of  the 
note  or  colisideration  of  its  sale,  and  either  alternative  would 
be  fatal  to  his  cause  of  action.  The  defendants  thus  can  pay 
the  debt  which  they  have  not  paid  to  the  plaintiff  as  its  holder 
SiCKELB  —  Vol.  LIV.  40 
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with  entire  safety  and  without  danger  of  beiug  liable  to  Peters. 
Why  then  should  they  not  pay  it  ?  If  the  transaction  had 
been  found  to  be,  or  shaped  upon  competent  proof  as,  an  ad- 
vance by  plaintiff  to  DeGarmo,  the  maker,  of  the  money 
necessary  to  pay  the  note,  the  successful  defense  would  have 
been  payment ;  but,  when  nothing  of  the  kind  was  either  done, 
or  intended,  or  found  as  a  fact,  and  the  note  remains  unpaid, 
why  should  not  its  makers  pay  it  ?  It  is  not  claimed  that  the 
sureties  directed  or  required  its  collection,  or  put  the  owner, 
whoever  he  might  be,  under  a  duty  to  enforce  it.  Their  con- 
tract was  not  changed.  They  promised  to  pay  to  Peters  or 
bearer,  and  the  plaintiff  is  the  bearer,  and  comes  to  them  with 
that  title  and  in  accord  with  their  contract.  They  agreed  that 
the  note  might  be  sold  when  they  made  their  contract  negotia- 
ble. No  right  of  theirs  was  violated  and  they  suffered  no  in- 
jury. If  they  desired  the  note  promptly  sued  they  could  say 
so  as  well  to  plaintiff  as  to  Peters,  or  pay  it  and  take  their 
remedy  against  DeGarmo.  Their  sole  defense,  therefore,  was 
that  which  prevailed  with  the  referee ;  that  the  bank  had  no  au- 
thority to  sell,  and  so  plaintiff  got  no  title.  Undoubtedly  Peters 
might  have  repudiated  the  act  of  his  agent  when  he  learned  what 
it  was.  The  moment  he  became  possessed  of  that  knowledge,  he 
was  bound  in  common  honesty  to  return  the  money  paid  him 
by  mistake,  or  retain  it  as  it  was  given  to  his  agent.  The  law 
will  not  endure  that  he  shall  keep  the  product  of  the  agent's 
act  and  yet  repudiate  his  authority.  Even  in  a  case  of  fraudu- 
lent representations  by  the  agent,  never  at  all  authorized  or 
suspected  by  the  principal,  a  reception  and  retention  of  the 
proceeds  may  make  the  latter  responsible  for  the  fraud.  (iVa- 
tional  Life  Lis,  Co,  v.  Minch^  53  N.  Y.  144 ;  Hatha/ivay  v. 
Johnson^  55  id.  93.)  No  wrong  or  violence  is  done  to  the 
rights  of  Peters  by  the  process.  His  agent  obtained  plaintiff 's 
money  by  a  pretended  sale  of  the  note  in  excess  of  the  author- 
ity conferred,  and  Peters  knows  it.  If  then  he  keeps  the 
money  and  avails  himself  of  the  fruits  of  the  unauthorized  act, 
he  cannot  be  allowed  to  repudiate  it.  But  he  does  not  repu- 
diate it,  or  attempt  to  do  so.     He  sets  up  no  claim  to  the  note, 
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and  says  only  that  he  wanted  the  money  and  did  not  care  how 
he  got  it ;  that  is,  whether  by  a  sale  or  a  payment.  The  fact 
then  that  the  note  was  not  paid,  and  he  knew  it,  although  for 
a  time  he  thought  that  it  was,  followed  by  his  continued  reten- 
tion of  the  money,  his  omission  to  demand  the  note  or  assert 
any  title  to  it,  admit  of  no  other  interpretation  than  a  ratifica- 
tion of  the  sale.  It  is  all  the  more  easily  inferred  because  his 
interest  lay  in  that  direction.  It  made  the  money  in  his  pos- 
session lawfully  his,  and  took  him  wholly  out  of  the  contro* 
versy.  It  is  just  to  the  plaintiff  who  parted  with  his  money 
as  purchaser  and  upon  the  faith  and  credit  of  the  note.  It  does 
no  injustice  to  the  sureties,  for  they  have  no  equity  to  be  dis- 
charged without  payment.  Circumstances  might  have  occurred 
which  would  have  entitled  them  to  a  release.  Possibly  if  they 
had  been  lulled  into  a  false  security  by  information  and  a  con- 
sequent belief  that  the  note  was  paid,  and  due  to  the  silence 
and  delay  of  the  purchaser,  the  principal  in  the  mean  time  be- 
coming insolvent,  some  just  ground  might  exist  for  their  dis- 
charge. But  nothing  of  the  kind  is  in  the  case.  No  such  de- 
fense is  pleaded,  and  no  suggestion  made  of  any  injury  result- 
ing from  the  sale.  The  evidence  shows  that  Terwilliger,  one 
of  the  sureties,  was  notified  of  a  proposed  transfer,  and  not 
only  did  not  object  but  promised  to  see  his  associates.  They 
say  only  that  they  never  consented  to  a  sale.  They  do  not  say 
that  they  were  not  notified  of  an  intended  transfer ;  and  since 
tliey  make  no  complaint,  either  in  the  pleadings  or  the  proof, 
that  they  have  been  misled  or  harmed  by  the  transaction  treated 
as  a  sale  and  ratified  as  such  by  Peters,  there  is  no  injustice 
done  to  them.  Certainly  they  have  no  equity  to  compel  the 
plaintiff,  in  hostility  to  his  intention  and  against  his  will,  to 
pay  their  note  for  which  he  was  in  no  manner  bound. 

We  find  no  difliculty,  therefore,  in  applying  to  the  case  the 
doctrine  of  ratification.  Coykendall  made  the  purchase  before 
he  had  seen  the  note  or  the  indorsements  upon  it.  Peters 
knew  the  whole  truth,  at  least  when  examined  as  a  witness  on 
the  trial,  and  instead  of  repudiating  the  sale  said  only  that  he 
got  the  money  for  his  loan,  "  and  that  was  the  end  of  it." 
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The  cases  cited  by  the  respondent  are  not  inconsistent  with 
onr  view  of  the  transaction.  Some  of  them  were  founded  upon 
statutes  relating  to  corporations,  and  making  certain  transfers 
void  because  illegal  (Cfillet  v.  PhiJlips^  3  Kern.  114;  Hough- 
ton V.  McAvliffe^  26  How.  Pr.  270.)  In  one  of  them  the 
agent  of  the  payee  did  not  sell  or  intend  to  sell  the  note,  and 
nothing  was  said  which  necessarily  gave  him  notice  of  a  dif- 
ferent intention  on  the  part  of  the  person  taking  the  note. 
{Burr  V.  Smithy  21  Barb.  262.)  Beyond  the  cases  cited,  our 
attention  has  been  incidentally  drawn  to  one  which  tends,  in 
many  respects,  to  justify  the  contention  of  the  respondepts. 
f^FuUer  V.  BenneU,  21  N.  W.  Rep.  433.)  It  is  observable, 
however,  that  the  question  of  payment  arose,  and  upon  a  very 
debatable  state  of  facts  ;  and  also  that  the  payee  never  knew 
that  his  note  was  not  paid  until  five  years  after  the  money  was 
received,  and  when  the  situation  of  the  parties  had  been 
changed  by  the  intervening  death  of  the  maker.  Our  gi'eat 
respect  for  the  learned  judge  who  wrote  the  opinion  has  caused 
us  to  give  additional  reflection  to  the  views  we  have  expressed, 
but  has  not  shaken  our  conviction  that  in  this  case  the  title  of 
the  plaintiff  to  the  note  sued  upon  was  good. 

The  judgment  should  be  reversed  and  a  new  trifi  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  Boabd  of  Supekvisors  of  Tompkins  County,  Respondent, 
V,  GEOEaE  H.  Bkistol  et  al..  Appellants. 

A  county  treasurer  received  payment  upon  a  mortgage  belonging  to  an 
infant  which  he  canceled  and  discharged  of  record,  without  order  of  the 
court  authorizing  such  discharge,  as  required  bj  statute.  (2  R.  S.  328, 
§  70.)  In  his  next  annual  official  report  the  treasurer  specified  the  mort- 
gage as  still  on  hand  and  unpaid  ;  he  was  re-elected  and  gave  a  new  bond; 
Ije  did  not  reinvest  the  funds,  or  pay  over  the  moneys  to  his  successor. 
In  an  action  upon  the  bond  given  for  his  first  term,  hdd^  the  evidence 
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JQstified  a  finding  that  the  moneys  received  were  converted  by  the 
treasurer  to  his  own  ase,  during  his  first  term,  and  authorized  a  judgment 
against  the  sureties. 

Also  ?idd,  that  the  condition  of  the  bond,  that  the  treasurer  should  faith- 
fully discharge  his  duties,  involved  the  obligation  of  making  correct 
reports,  conforming  to  the  requirements  of  the  statute  (Chap.  886,  Laws 
of  1859,  §  1),  and  the  failure  so  to  do  was  a  breach  of  this  condition. 

AJbo  Md^  that  the  official  report  of  the  treasurer  was  competent  evidence 
against  the  sureties. 

Also  ?ield,  that  the  action  on  the  bond  was  properly 'brought  in  the  name  of 
the  board  of  supervisors  of  the  county,  for  the  benefit  of  the  infant. 

After  proof  had  been  given,  without  objection,  as  to  negotiations  by  the 
treasurer  with  a  third  person,  for  a  worthless  mortgage,  with  a  view  of 
substituting  it  in  the  place  of  the  funds  converted,  evidence  of  btate- 
mentn  made  by  him  t6  such  third  person  was  received,  under  objection. 
Held  no  error ;  that  the  evidence  was  competent  as  part  of  the  re$  gestCB, 
and  as  showing  that  the  transaction  was  not  in  good  faith. 

(Argued  May  1,  1885;  decided  June  9,  1885.) 

Appeal  from  judgment  of  the  General*  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  January  22,  1884,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  upon  a  county  treasurer's  bond.  The  facts 
are  sufficiently  stated  in  the  opinion. 

S.  D.  JBaUiday  for  appellants.  Acts  of  taisconduct  by 
Bristol,  during  his  second  term,  could  not  be  proved  to  show  a 
particular  misconduct  by  him  during  his  first  term  ;  nor  could 
his  mere  written  declaration  be  proof  of  that  fact  against  his 
sureties.  {Tenth  Nat.  Bk,,  v.  Darragh^  1  Hun,  111.)  The 
report,  at  most,  is  a  declaration  of  the  principal  made  subse- 
quent to  the  act  complained  of,  and  not  a  part  of  the  res  gestce^ 
and  could  not  be  competent  evidence  against  the  sureties  of 
his  former  term.  {Hatch  v.  Elhins^  65  N.  Y.  489  ;  1  Greenl. 
on  Ev.,  §  187 ;  Supers  of  Tompkins  v.  Bristol^  15  Hun,  116, 
118  ;  Bissell  v.  Saxton^  66  N.  T.  55  ;  Supers  of  Monroe  Co.  v. 
Clark,  25  Hun,  286,  287;  4  Sandf.  Ch.  61.) 

Perry  G.  EUsworth  for  respondent.  The  investment  being 
unauthorized,  the  cestui  que  trust  can  reject  it  and  demand  his 
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money,  even  if  well  invested.  {King  v.  Tdlhot^  40  N.  T.  76 ; 
Perry  on  Trusts,  §  460 ;  Aokerman  v.  Ernott^  4  Barb.  626-634.) 
If  the  investment  had  been  authorized  and  made  by  the  county 
treasurer  on  inadequate  or  worthless  securities,  the  oesttd  qiie 
trust  may  recover  their  amount  by  suit  on  official  bond. 
(Laws  of  1879,  chap.  447,  §  2.)  In  the  absence  of  any  direc- 
tion in  tilie  decree,  or  in  the  rules  of  the  court,  it  was  a  clear 
violation  of  law,  and  his  duty,  for  Bristol  to  invest  the  funds 
in  any  thing  but  stocks  of  United  States,  or  State  of  New 
York.  {Aokermcm  v.  Emotty  4  Barb.  626;  Robinson  v. 
McOregor,  16  id.  634.)  Bristol's  reports  are  evidence  against 
him-  and  his  sureties.  {BisseU  v.  Harnblin^  6  Dner,  612; 
BisseU  V.  Saxton^  ^Q  N.  T.  65;  Supers  of  Tompkins  do.  v. 
Bristol,  16  Eun,  118 ;  People  v.  Pease,  27  K.  T.  72 ;  1  Greenl. 
on  Ev.,  §§  483,  491,  498 ;  2  Phillips  on  Ev.  243  ;  Cauley  v. 
People,  76  111.  249 ;  Thornton  v.  Comptcm,  18  N".  H.  20 ; 
Laws  of  1869,  ch&p.  386 ;  3  K.  S.  [Edm.  ed.]  341.)  Every 
intendment,  every  inference,  is  indulged  in  against  a  party 
having  evidence  in  his  possession  and  refusing  to  produce  it. 
(  Wijlde  V.  N.  R.  R,  Oo.  of  N.  J.,  63  K  Y.  164 ;  Barber  v. 
Zyo7i,  22  Barb.  622 ;  Whitney  v.  Sterling,  14  Johns.  217 ; 
Jackson  v.  Mg  Vey,  18  id.  334 ;  Cow,  &  Hill's  Notes,  1171.). 

RuGER,  Oh.  J.  George  H.  Bristol,  one  of  the  defendants, 
was  elected  treasurer  of  Tompkins  county  for  a  term  com- 
mencing January  1,  1870,  and  terminating  January  1,  1873. 
Before  entering  upon  the  duties  of  his  office,  he  executed  with 
the  other  defendants,  as  sureties,  the  bond  required  by  the  stat- 
ute, conditioned  that  he  should  "  faithfully  execute  the  duties 
of  his  office,  and  shall  pay  according  to  law  all  moneys  which 
shall  come  to  his  hands  as  treasurer  of  the  said  county  of 
Tompkins,  and  render  a  just  and  true  account  thereof  to  the 
board  of  supervisors,  or  to  the  comptroller  of  the  State  when 
thereunto  required."  The  action  is  brought  against  the  treas- 
urer, and  his  sureties,  to  recover  damages,  for  an  alleged  breach 
in  the  condition  of  the  bond.  Upon  assuming  possession  of 
the  office  in  January,  1870,  Bristol  received,  among  other  funds 
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from  his  predecessor,  certain  moneys  belonging  to  Charles 
Cowen,  an  infant,  realized  from  a  sale  of  real  estate  taking 
place  under  a  judgment  in  partition,  according  to  the  provisions 
of  the  statute.  Such  moneys  then  amounted  to  the  sum  of 
$775.65,  and  were  invested  as  follows:  $317.19  in  a  mort- 
gage upon  unincumbered  real  estate  given  by  Charles  W. 
Smith;  $450  in  the  5-20  government  bonds  of  1867,  and 
$108.46  in  cash.  The  care  of  such  moneys  was,  previous  to 
the  Constitution  of  1846,  given  to  the  register  or  clerk  in 
chancery ;  but  by  chapter  280,  section  71  of  the  Laws  of  1847, 
it  was  transferred  to  the  clerk  of  the  Court  of  Appeals,  and 
by  chapter  277,  Laws  of  1848,  to  the  county  treasurers,  who 
were  also  thereby  subjected  to  all  of  the  provisions  of  law 
applicable  thereto.  The  duties  pertaining  to  the  management 
and  care  of  moneys  received  from  the  sale  of  infant's  real 
estate  in  partition  are  the  subject  of  careful  and  stringent  pro- 
visions in  the  statutes  and  rules  of  court,  and,  so  far  as  they 
are  material  in  this  case,  may  be  concisely  summarized  as  fol- 
lows :  When  received  by  such  treasurer  he  is  required  to  invest 
them  either  in  State  or  United  States  bonds,  or  in  mortgages 
upon  unincumbered  real  estate  worth  twice  the  amount  of 
the  sum  invested.  (2  R.  S.  [Edm.  ed.]  338,  §  70;  Ohy. 
Court  Rules,  180.)  While  waiting  for  the  opportunity  of 
making  authorized  investments,  he  is  required  to  deposit  such 
moneys  in  a  bank  to  be  designated  by  the  court.  (Sup.  Ct. 
Kules  of  1871,  80  ;  Present  Kules,  68.)  After  the  investment 
has  been  made  no  security  taken  for  it  can  be  discharged, 
transferred,  or  impaired  by  any  act  of  the  treasurer  without 
the  order  of  the  court  entered  in  its  minutes.  (2  R.  S.  [Edm. 
ed.]  338,  §  70.)  Such  treasurer  is  required  to  make  and  file 
in  the  county  clerk's  office  within  ten  days  after  the  Ist  day  of 
July  in  each  and  every  year  a  report  containing  a  statement  of 
all  moneys  in  his  hands  belonging  to  infants,  and  for  whom 
invested,  with  a  particular  description  of  the  securities  held 
therefor  and  the  amount  due  thereon,  and  special  and  detailed 
information  as  to  whether  they  are  invested  or  not,  and  if  not, 
why,  and  how  long  they  have  remained  uninvested,  and  other 
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information  relating  thereto,  which  report  is  required  to  be 
verified  by  the  treasurer.  (§  1,  chap.  386,  Laws  of  1859.) 
For  a  neglect  to  make  such  report  a  penalty  of  $500  is  imposed, 
and  the  district  attorney  of  the  county  is  directed  to  prosecute 
for  the  same.     (§§  2  and  4,  same  act.) 

The  undisputed  evidence  in  the  case  shows  that  Bristol  was 
elected  treasurer  in  the  fall  of  1872  for  a  second  term,  running 
from  January  1,  1873,  to  January  1,  1876,  when  he  was  suc- 
ceeded in  office  by  one  Van  Voorhees ;  that  he  did  not  deliver 
to  his  successor  the  mortgage  or  securities  in  which  said  infant's 
moneys  had  been  invested,  and  that  said  infant  had  never  been 
able  to  obtain  satisfaction  from  Bristol  for  the  moneys  repre- 
sented therein ;  that  said  mortgage  was  paid  to  Bristol  on  the 
17th  day  of  August,  1871,  by  the  mortgagor,  and  was  then 
canceled  and  discharged  of  record,  although  no  order  of  the 
court  authorizing  such  cancellation  was  obtained  by  the  treas- 
urer. The  official  report  of  the  treasurer  for  the  year  1872 
describes  these  moneys  as  still  remaining  invested  in  a  mortgage 
for  $317.19,  and  negatives  the  fact  that  any  part  of  the  prin- 
cipal sura  had  been  paid  during  the  year,  or  that  there  had 
been  any  change  in  the  investment.  It  does  not  appear  in  the 
case  that  these  moneys  had  ever  been  reinvested  after  their 
receipt  in  1871. 

The  referee  has  found  upon  this  evidence  that  the  amount 
of  the  Smith  mortgage  was  converted  by  Bristol  to  his  own 
use  during  his  first  term  of  office,  and  that  the  defendants  are 
liable  in  this  action  for  that  sum.  An  exception  to  this  finding 
and  one  raising  the  same  question  taken  to  the  refusal  of  the 
referee  to  nonsuit  the  plaintiffs  at  the  close  of  their  evidence 
constitute,  aside  from  those  taken  to  certain  rulings  upon,  the 
admissibility  of  evidence,  the  grounds  of  complaint  on  this  ap 
peal. 

It  is  claimed  by  the  appellants  that  no  sufficient  evi- 
dence was  given  that  the  moneys  paid  upon  the  Smith 
mortgage  were  converted  to  his  own  use  by  Bristol  dur- 
incr  his  first  term  of  office,  and  that  his  sureties  are  not 
liable  for  any  other  conversion.     It  is  of  course  true  that  the 
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sureties  on  a  treasurer's  bond  are  liable  only  for  such  derelic- 
tion of  duty  as  occurs  during  the  term  of  office  covered  by 
their  bond;  but  we  are  of  the  opinion  that  the  finding 
that  the  conversion  in  question,  occurred  during  that  time 
was  warranted  by  the  evidence.  The  violation  of  duty 
committed  by  the  treasurer  in  canceliug  the  Smith  mort- 
gage  without  an  order  of*  the  court  therefor  i^Fa/rm>eTi 
Loan  ds  Trust  Co.  v.  Wdl/worth^  1  N.  Y.  483),  together 
with  the  falsity  of  his  implied  statement  that  it  had  not  been 
paid  during  the  year  preceding  and  still  remained  an  outstand- 
ing security  for  the  debt,  furnished  presumptive  evidence  of 
an  existing  fraudulent  intent  on  his  part,  and,  in  the  absence 
of  explanatory  evidence,  justified  the  conclusion  that  the  motive 
for  such  conduct  must  have  existed  in  an  accomplished  misap- 
propriation by  the  treasurer  of  the  moneys  in  question.  It  is 
quite  improbable  that  Bristol  would  voluntarily  incur  the  pen- 
alty of  making  a  false  report,  and  the  punishment  following 
the  commission  of  the  crime  of  perjury,  if  there  was  no  motive 
for  so  doing.  If  he  then  had  these  moneys  on  hand  there  was 
no  reason  for  not  reporting  that  fact  as  a  subsequent  embez- 
zlement, if  it  had  been  contemplated,  was  not  facilitated  by  a 
false  report.  It  is  a  legitimate  inference  from  the  facts  stated, 
that  the  embezzlement  had  already  taken  place  and  that  the 
false  report  was  made  to  cover  or  conceal  an  ofiense  already  com- 
mitted. It  is  in  accordaTLce  with  the  teachings  of  human  expe- 
rience that  the  commission  of  one  crime  often  leads  to  the  perpe- 
tration of  another,  .in  an  effort  to  escape  the  consequences  of  the 
original  transgression.  The  undisputed  evidence  that  these  mon- 
eys were  in  fact  at  some  time  embezzled  and  that  the  treasurer 
commenced  making  false  reports  in  regard  to  them  in  1872,  af- 
fords a  strong  presumption  that  they  were  actually  appropriated 
by  him  prior  thereto.  The  evidence  received  for  the  purpose 
of  raising  this  presumption  was  unobjectionable. 

The  undertaking  of  sureties  on  a  treasurer's  official  bond  is 

tliat  he  shall  faithfully  perform  his  duties,  and  this  involves 

the  obligation  of  making  correct  reports,  conforming  to  the 

requirements  of  the  statute,  as  well  as  the  payment  of  funds 

SiCKBLs  —  Vol.  LIV.       41 


322        B'd  Sup'bs  op  Tompkiks  Co.  v.  Bristol  et  al.     [June, 

Opinion  of  the  Court,  per  Rugbb,  Ch.  J. 


in  his  custody.  In  an  action  against  sureties  for  an  alleged 
breach  of  such  a  bond,  the  official  reports  made  during  the 
term  covered  by  them  are  a  part  of  the  res  gesicB  and  com- 
petent evidence,  not  only  of  the  facts  affirmatively  appearing 
therein,  but  also  of  such  other  facts  and  circumstances  bearing 
upon  the  liability  of  the  sureties  as  are  legitimately  inferable 
therefrom.  {JPhrmer  v.  Lewia^  10  ^ohns.  38 ;  Douglms  v.  Houh 
land,  24  Wend.  36;  1  Greenl.  Ev.,  §  187.)  This  arises  not 
alone  from  the  principle  authorizing  the  reception  of  such  evi- 
dence as  declarations  of  the  principal,  but  as  being  an  official 
act  performed  under  the  direction  of  the  statute  in  pursuance 
of  the  stipulations  contained  in  the  bond  whereby  the  sureties 
have  assumed  the  liability  of  any  neglect  in  the  discharge  of 
the  duty.  {Gass  v.  Watlinton,  7  E.  0.  L.  380  ,•  WhUnash 
V.  George,  15  id.  295 ;  Middleton  v.  Mdtaii,  10  B.  &  0.  817.) 
Although  the  fact  of  the  death  of  the  person  making  the 
entries  appears  in  the  cited  cases,  it  is  not  conceived  that  this 
was  a  controlling  circumstance,  inasmuch  as  the  principle  upon 
which  they  were  mainly  determined,  was  the  obligation  as- 
sumed by  the  sureties  in  their  bond  for  a  proper  performance 
by  the  officer  of  the  duty  of  making  such  entries.  The  com- 
petency of  such  evidence  in  an  action  against  sureties,  even 
during  the  life-time  of  the  officer  as  to  the  amount  of  funds 
in  his  hands,  has  been  decided  in  this  court.  It  was,  however, 
also  held,  that  such  proof  was  not  conclusive  but  waj9  open  to 
explanation  and  contradiction  by  the  sureties.  {Bis^ell  v.  Saay- 
ton,  66  N.  Y.  55.  See,  also,  U,  8,  v.  Boyd,  6  How,  [U.  S.]  29.) 

A  false  report  by  the  treasurer  constitutes  a  violation  of 
official  duty  and  a  breach  of  his  bond  rendering  the  sureties 
liable  to  the  parties  injured  for  such  damages  as  are  the  legiti- 
mate consequence  of  the  wrongful  act.  It  is,  therefore,  properly 
receivable  in  evidence  in  an  action  against  the  sureties  for  a 
breach,  not  only  for  the  purpose  of  showing  such  breach,  but 
also  as  reflecting  upon  and  illustrating  the  object  and  motives 
of  other  official  acts  of  the  treasurer,  which  are  properly  the 
subject  of  investigation. 

The  inquiry  here  is,  whether  Bristol  in  fact  embezzled  the 
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fands  in  qnestion,  and  if  so,  when,  and  npon  that  issue  his 
official  acts  and  declarations  concerning  these  funds  during  his 
first  term  are  a  part  of  the  res  gestcBy  and  competent  evidence 
of  any  fact  which  they  tend  to  establish. 

Several  reports  made  by  Bristol  after  the  expiration  of  his 
first  term  of  office,  and  showing  repeated  statements  similar  in 
effect  to  those  contained  in  the  report  of  1872,  were  received 
in  evidence  by  the  referee  against  the  defendants'. objections 
and  under  exceptions.  We  do  not  consider  it  necessary  to  pass 
upon  the  question  of  the  admissibility  of  this  evidence,  as  it 
was  cumulative  only,  and  in  the  view  we  take  of  the  case 
wholly  immaterial.  The  first  erroneous  report  was  just  as  con- 
clusive upon  the  rights  of  the  parties  as  any  number  could  be, 
and  the  admission  as  evidence  of  the  subsequent  reports  could 
not  increase  the  force  of  the  first,  or  do  the  defendants  any 
possible  harm. 

Several  exceptions  were  also  taken  to  the  admission  of  cer- 
tain statements  made  to  one  Harry  Oowen,  by  Bristol,  at  the 
time  of  obtaining  a  certain  worthless  mortgage  for  $767.19, 
with  a  view  of  substituting  it  for  the  funds  of  the  infant  Cowen, 
in  the  hands  of  the  treasurer.  These  statements  were  made 
during  the  negotiations  preceding  the  giving  of  the  mortgage, 
and  tended  to  show  that  it  was  given  without  consideration, 
and  for  an  improper  purpose.  They  were  clearly  r^  gestcBj  and 
competent  for  the  purpose  of  showing  that  the  mortgage  was 
not  taken  in  good  faith,  and  as  a  legal  investment  of  the  funds 
in  controvei'sy.  The  defendants  might  very  properly  have 
objected  to  all  of  the  evidence  affecting  the  mortgage  in  ques- 
tion, but  after  allowing  it  to  be  proved,  they  could  not  Buceess- 
fuUy  exclude  the  evidence  offered,  showing  that  it  was  not  such 
a  security  as  the  treasurer  was  authorized  by  law  to  take.  At 
the  period  of  these  exceptions  the  case  stood  on  the  same  foot- 
ing as  though  the  proof  of  the  mortgage  had  been  made  by 
the  defendants,  and  the  burden  had  been  cast  upon  the  plaintiff 
of  showing  why  it  was  not  a  proper  security  for  the  moneys  in 
question.  The  evidence  objected  to  tended  to  prove  this  fact, 
and  was  therefore  competent. 
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This  action  was  properly  brought  in  the  name  of  the  board 
of  supervisors,  and  the  recovery  therein  inures  to  the  person 
for  whose  benefit  it  is  prosecuted.  (§  3,  chap.  447,  Laws  of 
1879 ;  Code  of  Oiv.  Pro.,  §  1926.) 

No  other  material  exceptions  appear  in  the  case,  and  the 
judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Finoh,  J,,  not  sitting. 

Judgment  affirmed. 


'«)  143      The  Town  of  Ontaeio,  Appellant,  v.  Hezekiah  Hill  et  al., 

Respondents. 

It  does  not  neceBsarilj  foUow  from  the  fact  that  railroad  oommiseioners, 
appointed  under  the  act  authorizing  certain  towna  to  iseue  bonds  and 
take  stock  in  aid  of  the  L.  O.  S.  R.  R.  Go.  (Chap.  811,  Laws  of  1868,  as 
amended  by  chap.  241,  Laws  of  1869),  issued  bonds  without  the  requi- 
site consent  of  tax  payers  having  in  fact  been  obtained  as  prescribed  bj 
the  act,  BO  as  to  make  them  valid  obligations  of  the  town,  that  they  were 
guilty  of  official  misconduct;  the  act  (§  2)  makes  the  verified  certificate 
of  the  assessors  of  the  fact  that  the  requisite  consents  have  been  obtained 
the  evidence  upon  which  the  commissioners  are  to  act,  and  where  it  ap- 
pears that  they  acted  in  good  faith  in  reliance  upon  the  certificate,  it  is 
a  complete  justification. 

Where,  therefore,  in  an  action  brought  by  a  town  against  railroad  com- 
missioners who  had  issued  bonds,  which  the  town  under  judgments  of 
the  U.  S.  courts  had  been  obliged  to  pay,  it  appeared  that  the  requisite 
certificate  was  made  and  duly  verified,  although  in  fact  the  requisite 
consents  had  not  been  obtained,  and  the  court  refused  to  submit  the  ques- 
tion of  good  faith  to  the  jury  but  directed  a  verdict  for  plaintiff.  BM 
error. 

(Argued  May  1,  1885  ;  decided  June  9, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  May  30,  1884, 
which  set  aside  a  verdict  rendered  by  direction  of  the  trial 
court  and  ordered  a  new  trial.  (Reported  below,  33  Hun,  250.) 

This  action  was  brought  against  the  defendants  to  recover 
damages  sustained  by  the  plaintifE  by  reason  of  their  official 
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misconduct  as  railroad  commissioners,  in  issuing  the  bonds  of 
the  town  of  Ontario  to  the  amount  of  $86,000  in  aid  of  the 
construction  of  *'  The  Lake  Ontario  Shore  railroad,' '  under 
chapter  241  of  the  Laws  of  1869.  The  defendants  were 
appointed  commissioners  December  24,  1870.  In  May,  1871, 
they  subscribed  for  $85,000  of  the  stock  of  the  road  at  par,  and 
agreed  to  pay  therefor,  in  the  bonds  of  the  town.  In  Septem- 
ber, 1871,  they  issued  $51,000  of  the  bonds,  and  $34,000 
thereof  on  or  before  July,  1873.  Prior  to  the  commencement 
of  the  action  suits  had  been  brought  in  the  United  States  court 
in  favor  of  holders  of  bonds  issued  by  the  commissioners, 
against  the  town  of  Ontario,  and  judgments  recovered  thereon, 
and  collected  of  the  town,  which  judgments,  with  interest 
thereon,  to  the  time  of  the  trial  of  this  action,  amounted  to 
$17,710.05. 

The  second  section  of  the  act  of  1869  makes  it  lawful  for 
commissioners  appointed  under  the  first  section  to  borrow 
money  on  the  credit  of  the  town,  city,  or  village,  not  exceeding 
twenty  per  cent  of  the  assessed  valuation  of  its  property  ac- 
cording to  the  last  assessment-roll,  and  to  execute  bonds 
therefor,  but  subject  to  the  condition  aud  prohibition  that  no 
debt  shall  be  contracted,  or  bonds  issaed,  until  the  written  con- 
sent ^^  shall  first  have  been  obtained  of  persons  owning  more 
than  one-half  of  the  taxable  property  assessed  and  appearing 
upon  the  last  assessment-roll  of  such  town,  incorporated  village, 
or  city,  and  a  majority  of  the  tax  payers  as  appears  by  such 
assessment-roUs  respectively,  and  which  fact  shall  be  proved  by 
the  affidavits  of  the  assessors,  or  a  majority  of  them,  of  such 
towns,"  etc.,-  and  it  is  made  the  duty  of  the  assessors  to  make 
such  affidavits.  The  section  further  provides  that  when  the 
consent  shall  have  been  obtained,  the  affidavit,  consent,  and  a 
copy  of  the  assessment-roll  shall  be  filed,  and  that  the  same 
shall  be  evidence  of  the  facts  therein  contained  and  certified  in 
any  court  of  the  State,  and  before  any  judge  or  justice  thereof. 

Prior  to  August  30,  1870,  the  defendants,  acting  as  citizens, 
and  having  at  that  time  no  official  relation  to  the  town,  pro- 
cured consents  to  the  bonding  of  the  town,  and  presented  them 
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OD  that  day  to  the  board  of  aaseesors,  and  the  assessors  there- 
upon made  the  affidavit  provided  for  in  section  2  of  the  act, 
and  the  affidavit,  consent  and  assessment-rolls  were  filed  as 
provided  therein. 

In  Augnsty  1871,  after  the  defendants  had  been  appointed 
commissioners,  and  after  they  had  subscribed  to  the  stock  of 
the  railroad,  bnt  before  they  had  issued  the  bonds,  an  action 
was  brought  by  two  tax  payers  of  the  town,  on  behalf  of  them- 
selves and  others  against  these  defendants,  as  railroad  commis- 
sioners, and  other  parties,  to  restrain  the  issuing  of  the  bonds, 
and  in  the  complaint  which  was  sworn  to,  it  was  charged  that 
a  sufficient  number  of  consents  had  not  been  obtained.  In 
September,  1871,  the  suit  was  withdrawn  as  the  result  of  an 
arrangement  between  the  plaintiffs  therein  and  the  railroad 
company,  to  reduce  the  town  subscription  to  the  stock  from 
$107,000,  as  originally  contemplated,  to  $85,000.  The  ques- 
tion whether  the  requisite  number  of  consents  to  issuing  the 
bonds  had  been  obtained  was  litigated  on  the  trial  of  the 
present  action.  It  was  substantially  conceded  that  the  requi- 
site amount  of  property  was  represented  by  the  consenters. 
But  upon  an  analysis  being  made  of  the  contents  of  the  assess- 
ment-roll, and  the  consents,  and  after  a  minute  and  careful 
examination  instituted  by  witnesses,  and  after  going  through 
a  process  of  addition  and  subtraction  in  respect  to  the  names 
on  the  assessment-roll,  and  a  deduction  from  the  consents  of 
names  improperly  there,  it  was  made  to  appear  that  a  few  less 
than  a  majority  of  the  tax  payers  had  signed  the  consents. 
The  official  misconduct  charged  in  the  complaint  is  in  sub- 
stance that  the  commissioners  issued  the  bonds,  knowing  that 
the  majority  of  tax  payers  had  not  consented,  and  that  they 
procured  the  assessor  to  make  the  affidavit  by  false  representa- 
tions that  the  consents  contained  such  majority. 

The  trial  judge  directed  a  verdict  for  the  plaintiff  for  $17,- 
710.35,  and  refused  to  submit  the  question  as  to  the  good  faith 
of  the  defendants.     Other  facts  appear  in  the  opinion. 

WiUiam  F.  CogaweU  for  appellant.     The  affidavit  of  the 
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assessors  was  not  conclusive  evidence  and  binding  upon  the 
commissioners  to  issue  the  bonds.  {People  v.  Brovm^  66  N. 
Y.  180,  194 ;  Sf^rmgport  v.  Scmnga  Bk.,  75  id.  397.)  The 
action  was  not  barred  by  the  statute  of  limitations.  It  did  not 
accrue  until  the  town  had  been  damnilied  by  payment  of  judg- 
ments which  were  recovered  against  it.  {Bk.  of  Utica  v. 
OhUda,  6  Cow.  238 ;  ArgaU  v.  Brycmt,  1  Sandf .  98 ;  Trowp 
V.  Smnih,  20  Johns.  33 ;  Decker  v.  Mathews^  12  N.  Y.  313 ; 
Thayer  v.  Momley,  73  id.  305  ;  Northrop  v.  HiU,  57  id.  351 ; 
Hit^ert  v.  Martm^  1  Oamp.  538 ;  Rdberte  v.  Beid^  16  East, 
215  ;  Oillon  v.  Boddingtony  1  Oar.  &  Payne,  641 ;  InhabUante 
of  Veazie  v.  Penobscot  R.  B.  Oo.^  49  Me.  119 ;  Bk.  of  Bart- 
ford  V.  Watermcm,  26  Oonn.  324.) 

Charles  B.  Boys  for  respondents.  There  can  be  no  bona  fide 
holding  where  the  law  did  not  authorize  the  issue  of  the  bonds. 
{East  Oakla/nd  v.  Skmnery  9  Otto,  94 ;  JSenry  v.  Booty  33  N. 
Y.  637 ;  Cagvova  v.  To^am  of  Ranhcocky  84  id.  532 ;  Town  of 
Venice  v.  Woodruffs  62  id.  462 ;  Starin  v.  Town  of  Oenoa^ 
23  id.  439 ;  Oovld  v.  Town  of  St&rlingy  id.  456 ;  Town  of 
Lyons  v.  CTiamberlainy  89  id.  578.)  The  affidavit  atid  deter^ 
mination  of  the  assessors  is  judicial  in  its  character  and  is  a 
full  protection  and  justification  for  the  commissioners  in  issuing 
the  bonds.  (65  Barb.  435  ;  63  N.  Y.  547 ;  Pierce  v.  Wrighty  45 
How.  1 ;  Corwvn  v.  CampbeUy  id.  9  ;  Town  of  Spri^igport  v. 
Teuionia  Bk.y  84  N.  Y.  409 ;  People  v,  AUmy  52  id.  538 ;  H(y^ 
land  V.  Eldridgey  43  id.  457 ;  People  v.  MUcheUy  35  id.  551 ; 
Lange  v.  Benedicty  73  id.  12 ;  BeJZ  v.  Pieroey  51  id.  12 ;  WiJr 
liams  V.  Weo/very  75  id.  30 ;  Jenkins  v.  Waidron^  11  Johns.  114 ; 
Boss  V.  Woody  70  N.  Y.  8.)  The  assessors  had  jurisdiction  to 
determine  the  fact  of  consents,  and  their  affidavit  protects  the 
commissioners  acting  in  good  faith  upon  it.  {Porter  v.  Pv/rd/yy 
29  N.  Y.  106 ;  Boderigas  v.  East.  B.  S.  Bk.y  63  id.  464 ; 
Colton  V.  Beardsl&yy  38  Barb.  29 ;  Shddm  v.  Wrighty  1  Seld. 
497.)  The  defendant  commissioners'  acts  in  subscribing  for 
the  stock  and  issuing  the  plaintifPs  bonds  in  payment  thereof 
being  purely  ministerial,  Uiey  aiie  protected  by  the  affidavit  of 
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the  assessors  to  the  same  extent  that  a  sheriff  is  protected 
by  his  execution  and  the  judgment  upon  which  it  issues.  {Peo- 
ple V.  WdrreriyS  Hill,  440 ;  Webber  v.  Oray,  24  Wend.  485 ; 
Hart  V.  Dtcbois^  20  id.  236;  Savacool  v.  Bougkton^  5  id. 
171 ;  Wilcox  V.  Srmth,  id.  231 ;  Hitt  v.  HayneSy  54  K  Y. 
153 ;  Arrex  v.  Brodhead^  19  Hun,  269 ;  Glea/njoater  v.  BHce^ 
4  id.  728  ;.  Bwrr  v.  Kmg^  11  id.  253 ;  PmcJcney  v.  Hegeman^ 
63  N.  Y,  31 ;  Wecuoer  v.  Devendorf^  3  Denio,  117 ;  Barhyte 
V.  Shepherd^  35  N.  Y.  238.)  The  commissioners  were  not 
called  upon  to  examine  or  investigate  the  consents  and  prop- 
erty represented  thereby  annexed  to  the  affidavit  and  compare 
them  with  the  tax  payers  and  the  valuation  on  the  assessment- 
roll  filed  with  the  consents,  to  see  whether  the  assessors'  affidavit 
was  correct.  {People  v.  HdUey^  37  N.  Y.  344 ;  People  v. 
Mitchell,  35  id.  651,  553,  557 ;  Rosa  v.  CuHiss,  31  id.  606 ; 
People  V.  Brown,  55  id.  180 ;  Vcm  Rensselaer  v.  CoUrell,  7 
Barb.  127 ;  Hudl^  v.  Odden,  36  N.  Y.  446 ;  Sheldon  v. 
Van  B^ishhirlCy  2  Comst.  473  ;  Chegary  v.  Jenkins,  5  N.  Y. 
376;  Jmhinsv.  Waldr(m,  11  Johns.  114;  Sunft  v.  Gity  of 
PoughkeepsiCj  37  N".  Y.  511.)  Absolute  exemption  from  per- 
sonal liability  for  errors  and  mistakes  must  be  given  to  all  pub- 
lic officers  in  the  performance  of  duties  that  are  ministerial  or 
qicasi  judicial.  {Boston  v.  Calender,  11  Wend.  91 ;  Gunning- 
ham  V.  BucMin,  8  Cow.  178  ;  Wilson  v.  Mayor,  etc.,  1  Denio, 
695  ;  Tales  v.  Lansing,  5  Johns.  282 ;  Pratt  v.  Bogardvs, 
49  Barb.  89.)  The  plea  of  the  statute  of  limitations 
was  shown  by  the  uncontradicted  testimony  and  admit- 
ted facts  to  be  a  perfect  defense  to  the  action  and  the  trial 
judge's  refusal  to  nonsuit  on  that  ground  was  error.  (Code  of 
Ci\^.  Pro.,  §  382,  sub.  8 ;  Town  of  Venice  v.  Breed,  65  Barb. 
597;  Foot  v.  Farrington,  41  N.  Y.  164;  NoHhrop  v.  EiU, 
57  id.  351 ;  Converse  v.  Miller,  21  Hun,  367 ;  Troup  v.  Smith, 
20  Johns.  32 ;  Leonard  v.  PiVney,  5  Wend.  30 ;  AUen  v. 
Mills,  7  id.  202  ;  BTc.  of  Utica  v.  Ghilds,  6  Cow.  238 ;  Thayer 
V.  MamMf,  73  N.  Y.  305 ;  Ga/rr  v.  Thompson.,  87  id.  160 ; 
Angell  on  Limitations  of  Actions,  §  138 ;  Oothout  v.  Thomp- 
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son,  20  Johns.  277 ;  ArgaU  v.  Bryant^  1  Sandf .  98 ;  Tovm  of 
Venice  v.  Breeds  65  Barb.  606.) 

Andrews,  J.  The  question  of  the  invalidity  of  town  bonds, 
issued  under  circumstances  similar  to  those  in  this  case,  is  not 
an  open  one  in  this  State.  The  evidence,  upon  a  careful  analy- 
sis, discloses,  that  although  the  signatures  to  the  consents  exceed 
in  number  cfne-half  of  the  names  on  the  assessment-roll,  never- 
theless, when  sifted,  and  onljr  such  names  are  counted 
as  were  legally  entitled  to  be  reckoned,  there  are  of  qualified 
signers  something  less  than  a  majority  of  those  whose  names 
are  upon  the  assessment-roll  of  1869.  There  was  a  failure, 
therefore,  to  comply  with  the  fundamental  condition  of  the 
bonding  acts^  that  a  certain  proportion  of  tax  payers,  as  speci- 
fied in  the  particular  act,  should  consent  to  the  bonding  before 
a  debt  should  be  created  or  bonds  be  issued.  The  act  of  1869 
does  not  substitute  the  affidavit  of  the  assessors  therein  pro- 
vided for  in  place  of  the  fact  of  consent,  or  make  it  conclusive 
evidence  of  the  performance  of  the  condition.  The  Town 
Bonding  Acts  have  usually  contained  some  provision  for  a 
verification  of  the  fact  of  consent  by  the  affidavit  of  assessors  or 
other  persons.  The  act  chapter  375  of  the  Laws  of  1852,  wTiich 
came  under  the  consideration  of  this  court  in  Starin  v.  Town  of 
Genoa  (23  N.  Y.  440),  required  that  the  supervisor  and  com- 
missioners who,  under  that  act,  were  charged  with  the  duty  of 
obtaining  the  consent,  or  some  one  or  more  of  them,  should 
make  an  affidavit  to  be  attached  to  the  consent,  and  to  be  filed, 
to  the  effect  that  the  persons  assenting  comprised  two-thirds  of 
the  resident  tax  payers  on  the  previous  assessment-roU,  but 
there  was  no  provision  making  the  affidavit  evidence.  The 
court  held  that  the  affidavit  was  not  competent  evidence  of  the 
fact  certified,  and  that  the  plaintiff  was  bound  to  prove  affirmar 
tively  by  competent  common-law  evidence  that  the  required 
number  of  tax  payers  had  consented.  The  act  of  1869,  under 
which  the  bonds  in  this  case  were  issued,  is  broader  than  the  act 
of  1852  considered  in  the  Storm  case.  It  declares  that  the 
fact  that  the  requisite  consent  had  been  obtained  should  be 
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proved  hj  the  aflSidavit  of  the  assessors,  and  that  the  affidavit, 
consent,  and  a  copy  of  the  assessment-roU  should  be  filed,  and 
they  are  made  evidence  in  any  court,  or  before  any  judge,  of 
the  facts  therein  contained.  A  similar  provision  in  the  act 
chapter  398  of  the  Laws  of  1866  was  construed  by  this  court  in 
Cagwin  v.  T<non  of  Hancock  (84  JN".  T.  632).  The  action  in 
that  case  was  brought  against  the  town  to  recover  the  amount  of 
interest  coupons  on  town  bonds  issued  under  the  act,  which  the 
plaintifE  had  purchased  for  full  value  from  a  holder  of  bonds, 
who  was  also  a  purchaser  for  value.  The  action  was  defended  on 
the  ground  that  the  requisite  number  of  tax  payers  had  not  con- 
sented to  the  bonding,  and  the  trial  court  sustained  the  defense. 
The  judgment  was  reversed  by  the  General  Term  on  the  ground 
that  the  affidavit  of  the  assessor,  made  in  conformity  with  the 
terms  of  the  act  before  the  bonds  were  issued,  was  conclusive 
of  the  fact  therein  stated  in  favor  of  a  hona  fide  holder  of  the 
securities.  This  court  reversed  the  judgment  of  the  General 
Term,  and  affirmed  the  judgment  of  the  trial  court  on  the 
ground  that  by  the  true  construction  of  the  act  the  affidavit 
was  made  prima  fade  evidence  only  of  the  fact  certified,  and 
that  the  defendant  was  not  preclndeS  thereby  from  showing 
that,  in  truth  and  fact,  the  requisite  consent  had  not  been 
obtained ;  and  further,  that  there  could  be  no  hona  fide  hold- 
ing of  bonds  issued  without  consent  in  fact,  which  would  pre- 
clude the  town  &om  contesting  their  validity.  These  cases, 
considered  in  connection  with  the  proof  in  this  case,  establish 
the  proposition  that  the  bonds  issued  by  the  defendants  never 
had  a  legal  inception,  and  were  void.  The  town  could  have 
successfully  defended  against  them  in  the  courts  of  the  State, 
and  it  would  have  been  no  answer  that  the  bonds  were  held  by 
purchasers  for  value  without  actual  notice  of  the  defect  in  the 
authority  of  the  commissioners.  The  town  has  been  com- 
pelled to  pay  a  portion  of  the  bonds,  pursuant  to  judgments 
obtained  in  the  courts  of  the  United  States  in  opposition  to 
the  rule  and  principle  established  in  the  courts  of  this  State. 

But  conceding,  as  we  must  upon  the  evidence,  that  the  bonds 
were  issued  by  the  defendants  without  authority  —  in  the  sense 
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that  thoy  were  issued  without  the  requisite  consent  haying  in 
fact  been  obtained  so  as  to  make  them  valid  obligations  of  the 
town  —  it  does  not  follow  that  the  defendants  in  issuing  the 
bonds  were  guilty  of  official  misconduct.  The  second  section 
of  the  act  of  1869  prescribes  a  rule  of  conduct  and  judgment 
for  the  government  of  the  commissioners  in  determining  the 
question  whether  the  requisite  consent  of  tax  payers,  in  num- 
ber and  in  respect  of  property,  has  been  obtained  so  as  to 
justify  them  in  performing  the  executive  and  ministerial  act  of 
executing  and  delivering  the  bonds.  They,  of  course,  are 
bound  to  act  in  good  faith  and  without  fraud  ;  but  so  acting, 
the  verified  certificate  of  the  assessors,  made  in  conformity 
with  the  act,  is  a  complete  justification  of  and  protection  to 
them  in  issuing  the  bonds  whatever  the  abstract  truth  may 
be,  and  whether  or  not  the  requisite  majority  of  tax  payers 
have  consented.  The  act  is  incapable  of  any  other  reasonable 
construction.  The  commissioners  are  authorized  to  issue  the 
bonds  upon  the  consent  of  the  majority  of  tax  payers  repre- 
senting a  majority  of  the  taxable  property  appearing  on  the 
assessment-roll.  But  they  are  not  charged  with  the  duty  of 
procuring  the  consent,  or  of  ascertaining  the  fact  of  consent 
by  inquiry,  or  the  examination  of  witnesses,  or  from  a  com- 
parison of  the  assessment-roll  with  the  consents.  The  second 
section  prohibits  commissioners  from  contracting  any  debt, 
unless  the  specified  consent  shall  first  have  been  obtained, 
and  then  follows  the  clause,  "  and  which  fact  shall  be  proved 
by  the  affidavits  of  the  assessors,""  etc.,  thus  plainly  making 
the  affidavits  the  evidence  upon  which  the  commissioners  are 
to  act  in  determining  whether  the  requisite  consent  has  been 
given.  The  affidavit  protects  the  commissioners  acting  in 
good  faith,  because  the  legislature  manifestly  so  intended. 
It  does  not  protect  the  bondholders,  because  the  assessors  and 
commissioners  are  mere  agencies  to  bind  the  town  on  the  pre- 
cedent condition  of  actual  consent,  the  performance  of  which 
purchasers  must  ascertain  at  their  peril,  and  while  the  affidavit 
of  the  assessors  and  the  act  of  the  commissioners  afford  some 
assurance  of  the  regularity  and  validity  of  the  proceedings, 
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they  are  as  to  third  persons  the  assertions  of  special  public 
agents,  which  do  not  bind  the  town.  The  town  is  not,  how- 
ever, remediless  in  case  the  assessors,  contrary  to  the  fact, 
certify  that  the  requisite  consent  has  been  obtained,  or  in 
case  the  commissioners,  acting  upon  the  certificate,  issue  the 
bonds.  The  proceedings  may  be  reviewed  on  certiorwri  {Peo- 
pUy  ex  Tel.  Yawger^  v.  AUen^  52  N.  Y.  538 ;  People^  ex 
rd.  Haines^  v.  Smithy  45  id.  772) ;  the  town  may  bring  an 
equitable  action  to  cancel  the  bonds  and  restrain  their  transfer 
{Tmtm  of  Springport  v.  Teutonia  Samngs  Bank^  75  N.  Y. 
397;  S.  C,  84  id.  403) ;  or  it  may  await  the  bringing  of  an 
action  to  enforce  the  bonds,  and  defend  on  the  ground  of  their 
invalidity.  {Stomn  v.  Tovon  of  Oenoa^  and  Gagwin  v.  Town  of 
Hcmcoch^  eupra). 

The  trial  court  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  judgments  recovered  and  collected  of  the  town, 
with  interest,  and  refused  to  submit  the  question  of  the  good 
faith  of  the  defendants  to  the  jury.  We  are  of  opinion  that 
this  direction  was  erroneous.  If  there  was  any  evidence  of  bad 
faith  on  the  part  of  the  defendants  in  issuing  the  bonds,  it  was, 
to  say  the  least,  far  from  being  conclusive.  The  defendants 
testified  that  they  believed  that  the  requisite  number  of  tax 
payers  had  consented,  and  issued  the  bonds  in  good  faith,  rely- 
ing upon  the  afiidavit  of  the  assessors.  It  is  claimed  that  they 
had  notice  from  the  complaint  in  the  action  brought  by  Gales 
and  others  in  1871,  that  the  majority  had  not  consented.  It  is 
true  that  this  was  charged  in  the  complaint  in  that  action,  but 
the  plaintiff  discontinued  the  action  soon  after  its  commence- 
ment, upon  a  settlement  between  the  plaintiff  and  the  railroad 
company,  which  assumed  that  bonds  to  some  amount  had 
been  authorized,  and  the  issue  of  consent  or  non-consent  was 
not  tried.  The  defendants  were  not  bound  to  accept  the  state- 
ment of  the  plaintiff  in  that  action,  as  against  the  affidavits  of 
the  assessors.  So,  also,  the  fact  that  a  paper^  purporting  to  be  a 
revocation  of  consent  on  the  part  of  certain  tax  payers  was,  in 
1870,  served  on  one  of  the  persons  who  was  subsequently  ap- 
pointed a  commissioner,  did  not  tend  to  show  fraud  on  the  part  of 
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the  commissioners  in  acting  upon  the  certificate  of  the  assessors. 
The  general  course  of  adjudication  in  this  State  up  to  1873 
was  adverse  to  the  right  of  a  consenting  tax  payer  afterward  to 
revoke  or  withdraw  his  consent.  {In  re  Town  of  Greene^  88 
How.  Pr.  515  ;  People^  ex  rd.  Hoagy  v.  Peek,  4  Lans.  528 ;  Peo- 
fle^  ex  rd.  Sayre^  v.  FranJdin^  5  id.  129.)  The  contrary  rule 
was  first  declared  in  People^  exrd.  Irwvriy  v.  Sanjoyer  (52  N.  Y. 
296),  decided  in  1873.  The  claim  that  the  defendants  induced  the 
assessors  to  make  the  affidavit  by  the  false  representation  that  a 
majority  had  consented,  was  controverted  on  the  trial.  The  affi- 
davit was  made  before  the  defendants  had  been  appointed  com- 
missioners, and,  if  what  took  place  at  that  time  tended  to  show 
that  their  subsequent  action  as  commissioners  was  not  in  good 
faith,  it  was  a  matter  for  the  jury.  The  same  is  true  in  respect 
to  the  daim  that  the  defendants  knew  that  the  affidavit  was 
made  without  an  actual  comparison  by  the  assessors  of  the  con- 
sent with  the  assessment-roll ;  and  if  this  was  known  to  them, 
it  would  not  establish  that  they  knew  the  affidavit  was  false. 

For  the  reasons  stated  we  are  of  opinion  that  the  verdict  was 
improperly  directed.  This  conclusion  renders  it  unnecessary  to 
consider  the  other  questions  in  the  case. 

The  order  of  the  General  Term  should  be  affirmed,  and  judg- 
ment absolute  entered  for  the  defendants  on  the  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Benjamin  Gould,  Respondent,  -w.  Thb  Oayctqa  Cottntt  Na- 
tional Bank. OF  Auburn  et  al.,  Appellants. 

Althoagh  a  partj  who  has  been  induced  to  enter  into  a  contract  by  false 
representations  may  not  be  able  to  rescind  on  dlsoo\rer7  of  the  f  rand,  he, 
is  not  thereby  deprived  of  all  remedy  ;  he  may  keep  what  he  has  re- 
ceiyed  and  sue  to  recover  damages  for  the  fraad,  or  may  commence  an 
action  in  equity  to  rescind  and  for  equitable  relief,  offering  in  his  com- 
plaint to  restore,  in  case  he  Is  not  entitled  to  retain,  what  he  has  received. 

Plaintiff,  having  a  claim  against  defendants  which  was  in  dispute,  was  in*- 
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daoed,  by  false  representations  on  their  part  as  to  facts  affecting  the  Talid- 
itj  of  the  claim,  to  compromise  the  same  for  the  sum  of  (25,000  which 
was  paid  to  him.  In  an  action  broaght  to  recover  damages  for  the  frand, 
held,  that  such  fraud  related  to  the  subject-matter  of  the  compromise 
agreement,  t.  e.,  the  money  paid;  and  that  he  was  entitled  to  recover  ;  that 
the  damages  sustained  were  not  the  balance  of  the  claim  deducting  the 
sum  paid,  but  such  sum  as  would  with  the  sum  paid  represent  the  fair 
value  of  the  claim  considered  as  a  disputed  one,  i.  e.,  such  additional  sum 
as  plaintiff  could  reasonably  have  demanded  and  the  defendants  allowed 
had  there  been  no  fraud. 

(Argued  May  4,  1885  ;  decided  June  9,  1885.) 

Appeal  from  order  of  the  G-eneral  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  31,  1884,  which  granted  a  new  trial.  Plaintiff 
was  nonsuited  at  the  -Circuit ;  exceptions  were  ordered  to  be 
heard  at  first  instance  at  General  Term. 

This  action  was  brought  to  recover  damages  sustained  by 
plaintiff  by  means  of  false  representations  on  the  part  of  de- 
fendants. 

Plaintiff  had  on  deposit  for  safe-keeping,  with  defendant, 
the  Cayuga  County  National  Bank,  a  package  containing  certain 
United  States  bonds;  these  bonds  plaintiff  loaned  to  said  bank 
on  receipt  of  an  agreement  on  its  part  guaranteed  by  the  other 
defendant  that  the  bank  would  replace  the  securities  before  in- 
terest became  due  thereon.  Plaintiff  thereafter  on  applying  for 
his  bonds  was  advised  that  there  were  none  on  deposit  belong- 
ing to  him.  Plaintiff  thereupon  made  a  claim  under  the  agree- 
ment for  a  return  of  the  bonds.  Negotiations  were  had  relative  to 
the  matter,  which  resulted  in  a  compromise,  by  which  the  bank 
in  March,  1873,  paid  to  the  plaintiff  $25,000,  in  discharge  of 
aU  of  its  liabilities  growing  out  of  that  transaction,  and  Mr. 
Gould  executed  a  release  in  writing,  not  under  seal,  in  terms 
releasing  and  discharging  the  bank  from  all  liability  or  claim, 
by  reason  of  any  matter  or  thing  connected  with  the  loan  of 
the  bonds.  The  fraud  imputed  by  the  plaintiff  is  this :  that 
before  and  at  the  time  of  the  settlement,  the  officers  of  the 
bank  stated  and  represented  to  him  that  the  bank  had  in  fact 
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replaced  bonds  of  the  same  class  of  those  loaned,  bj  deposit- 
ing the  same  in  its  vault,  and  that  such  representations  were 
fidse  and  untrue,  as  the  bonds  were  never  replaced  as.  repre- 
sented. 

PlaintiJOE  subsequently  brought  an  action  for  a  breach  of 
the  agreement  to  return  the  bonds,  but  was  defeated  therein 
by  reason  of  the  compromise  and  release.     (See  86  N.  T.  75.) 

Further  facts  are  stated  in  the  opinion. 

WiUiam  F.  CogatoeU  for  appellants.  The  plaintiff  could 
not  maintain  this  action  because  it  was,  both  in  substance  and 
in  form,  an  attempt  to  disafi^m  the  compromise  entered  into 
with  the  parties  without  complying  with  the  fundamental  con- 
dition of  first  restoring  to  the  bank  the  consideration  which  he 
had  received  upon  such  compromise.  (86  N.  Y,  75, 80 ;  Zee  v.  Z. 
<&  Y.R.  JR.  Co. ,  L.  R,  6  Ch.  App.  527 ;  Story's  Eq.  PL,  §§  31, 
676, 677, 678.)  To  sustain  an  action  for  fraud  founded  upon  rep- 
resentations made  by  the  defendant,  it  must  be  made  to  appear 
that  he  believed,  or  had  reason  to  believe  at  the  time  he  made 
them,  that  the  representations  were  false,  or  that  without  knowl- 
edge he  assumed  or  intended  to  convey  the  impression  that  he 
had  actual  knowledge  of  their  truth,  and  that  plaintiff  relied  upon 
them  to  his  injury.  (  Wakeman  v.  Daily,  51  N.  T.  27 ;  Meyer 
V,  Amidony  45  id.  169;  Oberlander  v.  Speiss,  id.  175;  Oratff 
V.  Ward.  3  Keyes,  387.) 

J3.  V.  Sbwland  for  respondent.  One  situated  like  the 
plaintiff  can  rescind  by  tendering  or  i-estoring  what  he  has  re- 
ceived and  then  commence  his  action.  He  may  keep  what  he 
has  received  and  sue  to  recover  damages  for  the  fraud ;  or,  he 
may  commence  an  action  in  equity  to  rescind  and  for  equitable 
relief,  offering  in  his  complaint  to  restore,  in  case  he  is  not  en- 
titled to  retain  what  he  has  received.  If  the  party  is  not  will- 
ing to  restore  what  he  has  received,  he  is  confined  to  one  of 
the  last  two  remedies.  {Gould  v.  Qayuga^  eto.,  Bk.j  21  Hun, 
303 ;  86  N.  Y.  84 ;  Lexow  v.  Juliam.,  6  N.  Y.  Weekly  Dig.  508 ; 
Brown  v.  MamdevUle^  29  Hun,  42 ;  affirmed,  Ct.  of  App.,  18 
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Weekly  Dig.  452 ;  Ourti^  v.  BoweU^  39  N.  Y.  215 ;  Cobb  v. 
Eaifidd,  46  id.  535 ;  Sinclmr  v.  NeiU,  3  N.  Y.  Sup.  Ct  74.) 
In  an  action  at  law,  based  upon  fraud  or  deceit,  the  court  has  no 
power  to  apply  any  limit,  except  the  statute  of  limitations. 
(  Whiim^  y.  Thatcher^  117  Mass.  527.)  The  plaintiff  in  an 
action  for  the  alleged  fraud,  in  cases  where  the  party  either 
cannot  or  does  not  choose  to  restore  what  he  has  received,  may 
aUow  the  fraudulent  contract  to  stand  unrevoked  or  unre- 
scinded,  and  take  his  legal  remedy  for  the  damages  he  has  suf- 
fered by  reason  of  the  fraud.  {Oovld  v.  Cayiiga  Vo,  N<it.  Bk.^ 
21  Hun,  293 ;  86  N.  Y.  75 ;  CM  v.  Eatfkd,  46  id.  533 ; 
Owrtiss  V.  HoweUy  39  id.  211 ;  PuUmhan  v.  AUey^  53  id.  637 ; 
Sinclair  v.  NeiUy  3  N.  Y,  Sup.  Ct.  74.) 

FmcH,  J.  Upon  the  argument  of  this  appeal  the  learned 
counsel  for  the  appellants  expressed  a  regret  that  he  had  been 
unable  to  impress  upon  the  General  Term  the  precise  and  ac- 
curate point  which  he  desired  to  make.  The  suggestion  warns 
us  to  study  the  argument  now  made  attentively  and  not  to  miss 
its  force  and  direction,  and  to  endeavor  to  hold  firmly  for 
analysis  and  examination  the  distinction  sought  to  be  drawn, 
however  it  may  seem  to  us  somewhat  subtle  and  narrow. 

Assuming  for  the  purposes  of  the  discussion  that  a  fraud 
existed,  the  argument  upon  both  sides  proceeds  for  a  long  dis- 
tance upon  parallel  lines,  and  without  divergence.  The  pre- 
vious  action  between  the  parties  was  upon  the  contract  by  which 
the  bank  and  Beardsley  as  its  surety  agreed  to  return  to  Gould 
his  government  bonds  loaned  temporarily  to  the  corporation. 
Whether  these  bonds  or  their  equivalents  had  been  actually 
returned  to  Gould  so  as  to  have  become  his  property  on  special 
deposit  at  the  bank  before  the  embezzlement  of  the  cashier, 
and  so  which  party  had  been  robbed,  was  the  precise  fact  in 
controversy.  The  defense  was  an  agreement  of  compromise, 
and  the  reply  that  such  agreement  was  void  for  fraud.  We 
decided  that  the  action  was  upon  the  original  obligation,  which 
was  extinguished  by  the  compromise  agreement  so  long  as 
the  latter  stood ;  that  while  it  might  have  been  rescinded  on 
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the  ground  of  fraad,  it  could  not  be  so  rescinded  without  a 
return  of  the  $25,000,  received  upon  it ;  and  since  that  had  not 
'been  tendered  the  compromise  stood,  and  operated  to  extinguish 
the  original  obligation.  But  that  one  guilty  of  a  fraud  obtained 
complete  immunity  because  time  or  circumstance  had  made 
impossible  a  restoration  of  the  parties  to  their  original  condi- 
tion seemed  such  a  reproach  to  the  law  that  we  added  a  state- 
ment of  the  settled  and  undoubted  rule  that  though  one  situated 
like  the  plaintiff  may  not  be  able  to  rescind  he  still  has  ample 
remedies:  "He  may  keep  what  he  has  received  and  sue  to 
recover  damages  for  the  fraud ;  or  he  may  commence  an  action 
in  equity  to  rescind  and  for  equitable  relief,  offering  in  his 
complaint  to  restore  in  case  he  is  not  entitled  to  retain  what  he 
has  received."  (86  N.  Y.  84.)  The  language  thus  used 
accurately  reproduced  an  early  statement  of  the  law,  and  a  still 
earlier  decision  called  out  by  the  complaint  of  one  unable  to 
rescind  that  it  was  hard  to  lose  all  remedy  (Leake's  Dig.  of 
Law  of  Cont.  897 ;  Clourke  v.  Dickson^  E.  B.  &  E.  148),  and  is 
abundantly  supported  by  authority  in  our  own  State.  ( Whit- 
ney V.  AUaire,  4  Den.  554 ;  Van  Epp8  v.  Harrison^  5  Hill,  63, 
Kerr  on  Frauds,  330 ;  Krumm  v.  Beachy  96  N.  Y.  406.) 
But  the  correctness  of  the  rule  as  thus  laid  down  seems  not  to 
be  challenged  by  the  appellants,  and  needs  no  special  defense. 
Their  counsel  grants  that  a  substantive  action  for  the  fraud 
may  be  brought,  but  insists  that  when  brought  it  can  only  be 
for  a  fraud  in  the  subject-matter  of  the  fraudulent  contract  and 
with  damages  confined  to  that ;  or,  to  state  it  negatively,  that 
fraud  in  an  extrinsic  subject  and  damages  which  enforce  and 
revive  an  extinguished  obligation  are  not  within  the  meaning 
or  intent  of  the  rule  which  permits  an  action  for  the  deceit. 
And  then  it  is  further  contended  that  the  present  action  is  not 
for  a  fraud  in  the  subject-matter  of  the  compromise  agreement, 
but  for  the  amount  of  the  original  contract  obligation  disguised 
as  damages  for  a  fraud.  Beyond  this  statement  of  the  point 
raised  as  we  understand  it,  we  may  prudently  repeat  it  in  the 
careful  language  of  the  learned  counsel's  brief.  He  says : 
'^  What  is  it  that  the  plaintiff  contracted  for  in  the  compromise 
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agreement  ?  It  was  $25,000,  which  he  got.  He  received  just 
what  he  contracted  for.  There  is  no  question  as  to  any  fraud 
in  reference  to  the  consideration  which  he  received  for  his  release.' 
He  does  not  seek  by  this  action  to  have  that  consideration  made 
equal  to  what  it  was  represented  to  be,  because  there  is  no  com- 
plaint but  what  it  was  thus  equal.  The  fraud  for  which  an 
action  for  damages  will  lie  must  be  some  fraud  with  reference 
to  the  subject-matter  which  the  defrauded  party  has  received 
by  virtue  of  the  fraudulent  contract.  Where  there  is  no  fraud 
with  reference  ihereto  there  can  be  no  action."  Such  is  the 
language  addressed  to  us,  and  such  the  argument*  It  takes  the 
$25,000  received  to  be  the  subject-matter  of  the  compromise 
agreement,  and  assumes  that  there  was  no  fraud  in  that  because 
it  wad  all  fully  paid.  Exactly  at  that  point  we  take  issue. 
The  $25,000  was  in  one  sense  the  subject-matter  of  the  new 
agreement,  but  in  the  same  sense  the  fraud  sued  for  inhered 
in  that  identical  subject-matter,  and  was,  in  the  learned  counsel's 
own  language,  **  with  reference  theretoP  What  was  the 
$25,000,  and  how  came  it  to  be  in  the  negotiation  that  defined 
amount,  and  neither  less  nor  more  ?  Obviously  it  was  the  agreed 
value  of  a  disputed  right  of  action,  but  an  agreed  value  won 
out  of  G-ould  by  a  false  and  fraudulent  statement  of  the  facts 
upon  which  such  value  depended.  If  no  falsehood  had  been 
told  him  that  value  would  have  been  greater  in  his  judgment 
and  so  in  his  demand  as  a  term  of  the  compromise  made ;  and 
that  such  value  was  fixed  at  $25,000,  and  no  more  was  the 
direct  product  and  result  of  the  fraud.  If  we  can  see  that  the 
sum  received  as  the  then  fair  value  of  the  disputed  claim  was 
not  such  value,  and  would  not  have  been  so  received  had  the 
truth  been  told  as  it  was  known  or  believed,  but  instead  a  larger 
sum  would  have  been  required  as  the  condition  of  a  compromise, 
why  is  not  the  fraud  in  inducing  the  inadequate  sum  to  be  ac- 
cepted a  fraud  in  the  subject-matter  of  the  compromise  agree- 
ment ?  That  the  $25,000  was  but  $25,000,  and  not  another 
and  a  larger  sum  was  the  very  fraud-point  of  the  agreement ; 
and  so  we  reply  to  the  propositions  addressed  to  us  that  the 
fraud  sued  for  does  relate  to  the  subject-matter  of  the  com- 
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promise ;  that  Gould  did  not  ^^  receive  just  what  he  contracted 
for/'  bat  contracting  for  the  fair  yalne  of  his  disputed  claim 
was  induced  bj  fraud  to  accept  less  than  that  fair  value  and  so 
there  is  question  as  to  ^^  fraud  in  the  consideration  which  he 
received  for  his  release ; "  that  he  does  ^^  seek  by  this  action  to 
have  that  consideration  made  equal "  to  what  it  would  have 
been  had  no  falsehood  been  told  him ;  and  there  is  complaint 
that  it  is  not  so  equal. 

And  here  we  may  turn  to  the  other  branch  of  the  argument, 
that  the  action  is  an  attempt  to  recover  under  the  mask  of 
damages  the  extinguished  balance  of  the  original  obligation. 
That  is  not  the  effort  and  such  is  not  the  true  measure  of  dam- 
ages. If  it  was,  very  much  of  the  appellants'  argument  would 
be  difficult  to  answer.  There  having  been  no  rescission  of  the 
compromise  agreement,  that  must  stand,  and  it  discharges  for- 
ever the  original  contract  and  extinguishes  all  right  to  any 
balance  due  upon  it.  In  no  form  of  action  while  the  com* 
promise  stands  can  that  balance  be  recovered.  But  because  of 
that  fact  it  does  not  follow  that  merely  nominal  damages  re- 
sulted from  the  fraud.  While  their  measure  is  not  the  extin- 
guished balance,  and  cannot  be  without  making  the  rule  as  to 
rescission  an  idle  and  useless  formality,  its  measure  is  indemnity 
for  the  real  loss  sustained,  which  may  very  well  prove  to  be 
less,  and  even  much  less  than  the  contract  balance.  Such  dam- 
ages will  compensate  the  fraud  as  make  the  compromise,  which 
is  to  stand,  an  honest  and  fair  one,  instead  of  a  dishonest  and 
fraudulent  one.  Damages  which  leave  it  to  stand  but  purge 
it  of  fraud  are  what  should  be  recovered.  What  the  plaintiff 
sold  and  the  defendants  bought  was  not  a  conceded  but  a  dis- 
puted claim ;  worth,  therefore,  ordinarily,  something  less  than 
its  face  for  purposes  of  sale,  transfer  or  cancellation ;  how 
much  less  depending  upon  the  continuing  solvency  of  the 
debtor,  and  the  probabilities  of  its  successful  enforcement,  and 
that  upon  the  underlying  facts  of  the  case ;  and  depending 
also  upon  the  probable  extent  and  expense  of  the  expected 
litigation.  Upon  a  false  statement  of  the  facts  material  to  the 
probabilities  of  success,  and  so  affecting  vitally  the  value  of  the 
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disputed  claim  in  the  compromise  negotiation^  the  plaintiff  was 
induced  to  take  $25,000  for  his  resisted  demand.  If  there  had 
been  no  fraud,  how  much  more  would  he  have  got  in  the  com- 
promise ?  When  we  know  that,  we  know  the  loss  and  can 
measure  the  indemnity.  If  no  falsehood  as  to  the  facts  had 
been  told  him,  while  defense  and  resistance  were  still  threat- 
ened and  contemplated,  and  his  claim  still  disputed  and  denied, 
and  a  litigation  needed  to  enforce  his  rights,  how  much  more 
than  the  sum  allowed  ought  he  to  have  received  and  the  de- 
fendants to  have  paid  by  way  of  compromise  ?  For  there  is  a 
compromise,  and  it  must  stand  as  a  compromise,  and  the  prob- 
lem is  only  to  make  it  an  honest  compromise.  How  much  ad- 
ditional money  will  it  take  to  do  that  ?  Or  to  state  it  another 
way ;  going  back  to  the  negotiation,  assuming  that  the  parties 
meant  to  avoid  litigation  and  compromise  their  dispute,  and 
that  nothing  but  facts  were  disclosed,  how  much  could  Oould 
have  reasonably  demanded  and  the  defendants  have  reasonably 
allowed  as  a  final  compromise  above  and  beyond  the  $25,000 
in  fact  allowed  and  received !  That  is  the  question  of  dam- 
ages for  the  jury.  It  respects  the  fair  value  of  the  disputed 
.clahn  as  the  subject  of  a  reasonable  and  just  compromise,  or  of  a 
reasonable  sale  by  the  creditor  to  the  debtor.  It  is  the  excess 
of  that  value  upon  the  true  state  of  facts  as  known  or  hon- 
estly believed  over  the  value  fixed  upon  a  false  state  of  facts, 
fraudulently  asserted,  which  constitutes  the  plaintiff's  actual 
loss  from  the  fraud.  A  dispute  ending  in  a  compromise  im- 
plies mutual  concession  and  loss  borne  by  each  party,  and  if 
the  compromise  is  honest  and  fair,  the  loss  thus  resulting  is 
beyond  recovery  by  either  against  the  other.  But  that  portion 
of  the  loss  of  one  which  is  put  upon  him  in  excess  by  the 
fraud  of  the  other,  and  is  due  solely  to  that  fraud,  may  be  re- 
covered. It  vdU  not  do  to  say  that  if  no  falsehood  had  been 
uttered  there  would  have  been  no  compromise  at  aU,  for  as  we 
have  said,  there  is  one  which  must  stand,  and  can  simply  be 
corrected  and  made  honest.  One  who  buys  a  horse  under 
false  representations  may  keep  the  animal  and  so  affirm  the 
sale  and  recover  damages.     He  cannot  say  he  would  not  have 
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bought  at  all  if  he  had  known  the  truth,  for  he  affirms  the 
purchase.  And  so  here  ;  by  not  rescinding  Gould  affirms  the 
compromise,  but  is  entitled  to  recover  such  damages  as  will 
purge  it  of  fraud  and  make  it  an  honest  compromise,  and  that 
is  a  very  different  matter  from  an  attempt  to  recover  an  extin- 
guished contract  debt.  That  there  is  difficulty  in  ascertaining 
these  damages  is  true,  and  much  must  be  left  to  the  sonnd  judg- 
ment and' good  common  sense  of  a  jury,  bnt  that  often  occurs 
in  actions  ex  delicto.  The  result  will  be  that  the  plaintiff, 
affirming  the  compromise  agreement  and  unable  to  recover  the 
contract  balance,  is  entitled  in  accordance  with  the  general  rule 
to  have  such  compromise  agreement  made  as  good  for  him  as 
it  reasonably  and  fairly  would  have  been  if  only  the  truth  had 
been  told  instead  of  a  falsehood  asserted.  When  that  is  done 
the  loss  due  to  the  fraud,  and  that  only,  is  recovered ;  the  true 
value  of  the  disputed  claim  and  not  the  &lse  value ;  and  so  not 
at  all  the  extinguished  contract  balance. 

So  far  we  have  gone  upon  a  concession,  made  solely  for 
the  purposes  of  the  discussion,  that  an  actual  fraud  was  com- 
mitted. The  appellants  now  deny  that,  and  insist  that  no  fraud 
was  sufficiently  established  to  justify  or  make  necessary  a  sub- 
mission of  that  question  to  the  jury.  The  reasons  assigned  are 
that  the  representations  made  were  not  of  personal  knowledge, 
but  of  information  honestly  believed  and  relied  upon ;  that 
they  were  merely  that  the  bonds  had  been  returned  to  the 
bank  and  not  that  they  had  been  returned  to  Gould  ;  and  that 
the  latter  knew  the  truth  from  the  cashier  before  the  com- 
promise. The  evidence  shows  that  while  the  bonds  had  been 
purchased  with  a  view  of  returning  them  to  Gould  they  never 
were  so  returned,  or  passed  out  of  the  custody  of  the  cashier,  and 
no  information  to  the  contrary  appears  ever  to  have  been  given 
to  the  officers  of  the  bank.  The  proof,  then,  leaves  it  at  least 
debatable  whether  these  officers  did  not  in  snbstance  represent 
that  the  equivalent  bonds  had  not  only  been  purchased  with  a 
view  to  their  return  to  Gould,  but  had  been  so  dealt  with  as 
to  have  gone  into  his  special  deposit  and  to  have  become  his 
property,  and  whether  they  did  not  allege  a  return  to  Gould. 
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As  to  the  contrary  information  given  by  the  cashier,  his  state- 
ment was  alleged  to  have  been  false,  and  a  confident  assertion 
made  that  the  bank  coold  prove  it.  We  are  satisfied,  upon 
consideration  of  the  evidence,  that  the  nonsuit  cannot  be  up- 
held upon  the  ground  that  there  is  no  evidence  of  fraud. 

The  order  of  the  General  Term  should  be  aflSrmed,  and  judg- 
ment absolute  rendered  for  the  plaintiff,  with  costs. 

All  concur. 

Order  afiirmed  and  judgment  accordingly. 


9B    Stt 
lU   6M 


Isabella    B.  Olute,  Appellant,  v.  Adam  Ehmsbioh,  Re- 
spondent. 

Li  1863,  H.  parchased  oertain  premiseB,  giving  back  a  mortgage  of  96>000 
for  part  of  the  purchase-monej ;  be  conveyed  the  premiseB  in  1866  to 
J.,  sabject  to  the  mortgage  which  the  grantee  assumed  and  agreed  to 
paj.  J.  paid  the  mortgage  and  the  same  was  canceled  of  record ;  $6,600 
of  the  money  used  in  sach  payment  was  borrowed  by  J.  she  giving  a 
mortgage  on  the  premises  to  secure  the  loan.  In  1867  the  premises  were 
conveyed  to  C.  subject  to  the  second  mortgage,  which  C.  assumed  and 
agreed  to  pay.  He  did  pay  and  discharge  the  same,  using  for  that  pur- 
pose $6,000,  borrowed  by  him,  to  secure  the  payment  of  which  he  exe* 
cuted  another  mortgage  upon  the  premises.  In  1871,  the  premises  were 
conveyed  to  defendant,  he  assuming  and  agreeing  to  pay  the  last  men- 
tioned mortgage.  At  the  time  H.  purchased  there  was  a  judgment 
against  liim;  and  under  a  sale  on  execution  issued  on  said  judgment,  de- 
fendant purchased  said  premises,  and  in  1869  received  the  sheriffs  deed 
thereof.  Searches  were  made  by  the  various  grantees  and  mortgagees 
but  the  judgment  was  not  discovered  because  H.  had  a  middle  name,  the 
initial  of  which  was  omitted  in  the  docket  of  judgment,  and  none  of  said 
grantees  and  mortgagees  had  notice  of  the  judgment  prior  to  their  receiv- 
ing their  respective  deeds  or  mortgages.  Defendant,  subsequent  to  his 
purchase,  paid  the  interest  upon  the  mortgage,  also  repairs,  taxes, 
assessments,  etc.  In  an  action  of  ejectment  brought  to  recover  pos- 
session of  the  premises  and  rents  and  profits,  liM,  that  plaintiff  was  en- 
titled to  recover ;  but  that  defendant  was  entitled  to  be  allowed  as  an 
offset  against  the  mesne  profits  the  amount  paid  by  him  for  interest,  etc., 
and  the  $500  paid  by  J.  upon  the  original  mortgage ;  also  hM,  that  the 
mortgage  last  mentioned  was  a  valid  lien  upon  the  premises,  and  that 
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plaintiff's  title  was  aabjeet  thereto ;  also  that  the  fact  that  plaintiff  par- 
chased  in  good  faith  and  in  ignorance  that  the  moneys  ased  to  pay  each 
of  the  first  two  mortgages  were  loaned  npon  security  of  the  mortgage 
sncoeeding  it  did  not  affect  her  rights  or  equities ;  that  she  could  get  no 
better  or  stronger  right  than  the  judgment  creditor  would  have,  had  he 
purchased. 

(Argued  May  5, 1886 ;  decided  June  9>  1886.) 

Appeal  from  judgment  of  the  General  Teim  of  the  Supreme 
Ooart,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  23, 1881,  which  affirmed,  bo  far  as  appealed 
from,  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury.  (Reported  below^  26 
Hun,  10.) 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  premises  in  the  citj  of  New  York  and  for  mesne  profits, 
etc. 

Plaintiff  claimed  title  under  a  sheriff's  deed  on  sale  under 
an  execution.  The  court  found  in  substance  that  a  judgment 
was  docketed  in  the  county  of  New  York  on  February  4, 1865, 
against  Thomas  Hall  and  another ;  the  name  of  said  defendant 
was  Thomas  A.  Hall.  Said  Hall  acquired  title  to  the  prem- 
ises in  question  by  deed  dated  November  20,  1863;  he  gave 
back  to  his  grantor  a  mortgage  thereon  to  secure  $6,000  of  the 
purchase-money,  which  mortgage  was  duly  recorded.  On  June 
19, 1866,  Hall  conveyed  the  premises  to  Jane  B.  Hyde,  subject 
to  said  mortgage,  which  was  assumed  by  said  grantee  as  part 
of  the  purchase-price  and  which  she  covenanted  to  pay.  On 
August  18, 1866,  said  Jane  6.  Hyde  paid  said  mortgage  and 
caused  the  same  to  be  canceled  of  record,  she  using  for  that 
purpose  in  part  the  sum  of  $5,500  borrowed  by  her  upon  the 
security  of  a  mortgage  on  the  premises  for  that  amount. 
After  YATionQmeane  conveyances  each  made  subject  to  said  mort- 
gage, the  premises  were  on  September  14, 1867,  conveyed  to 
Marks  Cotrell  subject  to  the  mortgage  executed  by  Jane  B. 
Hyde,  which  the  grantee  assumed  and  agreed  to  pay  as  part 
of  the  purchase-price.     On  January  31,  1871,  Ootrell  paid  said 
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mortgage  and  caused  the  same  to  be  discharged  of  record,  using 
for  that  purpose  $6,000  borrowed  by  him  of  the  Emigrant  In- 
dustrial Sayings  Bank  on  security  of  a  mortgage  upon  the 
premises.  On  October  21,  1871,  the  premises  were  conveyed 
to  defendant  subject  to  the  last-mentioned  mortgage,  which  he 
covenanted  to  and  agreed  to  pay  as  part  of  the  purchase-price. 
Defendant  since  said  conveyance  has  been  in  possession  of  the 
premises,  has  paid  the  interest  on  the  mortgage,  and  has  paid 
taxes,  assessments,  etc.  At  the  time  of  the  conveyance  men- 
tioned the  grantees  and  mortgagees  caused  searches  to  be  made 
against  Thomas  A.  Hall  and  obtained  certificates  of  search  to 
the  effect  in  substance  that  no  judgment  had  been  recovered  or 
docketed  against  said  Thomas  A.  Hall ;  the  judgment  in  ques- 
tion being  omitted  because  recovered  and  docketed  against 
Thomas  Hall,  and  none  of  the  grantees  had  actual  notice  of  said 
judgment  before  they  advanced  their  money  and  accepted  con- 
veyance. In  October,  1867,  an'  execution  was  duly  issued 
upon  said  judgment,  and  Hall's  interest  in  the  premises  at  the 
date  of  the  rendition  of  the  judgment  was  sold  under  and  by 
virtue  thereof  and  bid  in  by  the  plaintiff,  and  the  same  not 
having  been  redeemed,  plaintiff  received  the  sheriflPs  deed 
thereof,  which  was  recorded  February  26,  1869.  Said  Marks 
Cotrell,  while  owner  of  the  premises,  had  actual  notice  of  the 
execution  sale  and  of  plaintiff's  title. 

The  court  found  as  conclusion  of  law  that  the  judgment 
attached  as  a  valid  lien  upon  the  property  on  February  4, 1865, 
and  that  plaintiff,  under  and  by  virtue  of  the  sheriff's  deed, 
became  seized  in  fee  of  the  premises  and  entitled  to  its  posses- 
sion and  also  to  the  mesne  profits,  but  that  defendant  was 
entitled  to  have  deducted  from  such  mesne  profits  the  interest, 
taxes,  assessments  and  water-rates  and  sums  paid  by  her  for 
repairs,  also  the  $500  paid  by  Jane  B.  Hyde  upon  the  original 
mortgage,  also  that  the  mortgage  given  to  the  savings  bank 
was  a  valid  lien  upon  the  premises,  and  that  plaintiff's  title  was 
subject  thereto.  Plaintiff  appealed  from  so  much  of  the  judg- 
ment as  allowed  the  set-off,  and  declared  the  mortgage  to  be  a 
valid  lien. 
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Thomas  J.  Clute  for  appellant.  Hall's  title  and  that  of  all 
the  subsequent  grantees,  and  mortgagees,  and  lienors,  are  by 
the  Low  judgment,  execution  and  sale,  extinguished  in  law  and 
in  equity.  All  of  them  become  strangers  to  the  title,  and 
Mrs.  Olute  holds  in  her  own  right,  for  her  own  use  and  benefit, 
adversely  to  them  and  to  the  rest  of  the  world.  {Hetzd  v. 
Mother,  69  N.  T.  9,  10 ;  Winlook  v.  Barely^  i  Litt.  272 ; 
AveriU  v.  Wilaanj  4   Barb.  180;  Osterhout  v.   Shoemaker^ 

8  Hill,  518.)  Mrs.  Hyde,  having  assumed  the  payment  of  the 
Chamberlain  mortgage,  was  a  purchaser  for  cash.     {Bart- 
leU  V.  Muslmer^  28  Hun,  239.)     Such  payment  absolutely 
extinguished  both  the  mortgage  and  the  debt.  (Eddy  v.  Trcuver, 
6  Page's  Ch.  521 ;  Ta^f/lar  v.  BcUdwm,  10  Barb.  626 ;  James  v 
Marey,  2  Cow.  246 ;  Sandfard  v.  McZean^  3  Paige's  Ch.  122 
Marvin  v.  VeddeVy  5  Cow.  671 ;  BarUa  v.  OarmOj  1  Sandf .  Ch 
383 ;   WUkes  v.  Barper,  1  K  Y.  686;  Bank  U.  S.  v.  Wins 
ton's  Mors.j  2  Breck.  252  ;  Ta^'beU  v.  Farkery  101  Mass.  166 
Schakdford  v.  Stockton^  6  B.  Monr.  [Ky .]  390 ;  Bv/rr  v.  Smithy 
21  Barb.  262 ;  &u)an  v.  FaUersony  7  Md.  164.)    The  right  to 
be  substituted  and  the  intention  to  purchase  must  both  concur 
to  make  a  case  of  subrogation,  otherwise  even  payment  by  a 
security  will  be  extinguishment  of  the  debt.    {JOraft  v.  FooLe^ 

9  Watts,  467;  KuTm  v.  NoHh,  10  S.  &  R.  399 ;  Eddy  v. 
Traver,  6  Paige,  621 ;  Baldwin  v.  Moffett,  94  N.  Y.  86.)  A 
purchaser  cannot  be  subrogated  to  the  benefit  of  an  incum- 
brance he  has  agreed  to  pay.  {Thorrfpson  v.  Bayward^  129 
Mass.  401 ;  Walsh  v.  Wilson,  130  id.  134 ;  Cole  v.  MaZcomy 
66  N.  Y.  364 ;  Wilson  v.  Benton,  52  Vt.  394 ;  Carlton  v. 
Jackson^  121  Mass.  592 ;  Oa/rwood  v.  Eldridge,  2  N.  J.  Eq. 
145 ;  Wade  v.  Bcddwiny  40  Mo.  486.)  Where  subrogation 
would  result  in  any  injury  or  injustice  to  the  rights  of  others, 
the  courts  will  not  allow  it.  {Kedy  v.  Cassidy,  93  Penn.  St. 
318 ;  Batch  v.  KimbaHj  16  Me.  146 ;  BeiUy  v.  Magerj  12  N. 
J.  Eq.  55 ;  Bender  v.  George,  92  Penn.  St.  36  ;  91  id.  78  ;  32 
id.  103 ;  16  id.  445  ;  Mosier^s  Appeal,  56  id.  76.)  Where  one 
who  has  no  interest  to  be  protected  pays  a  charge  on  property, 
he  cannot  be  subrogated  to  the  lien  of  the  charge  he  has  paid, 
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against  an  intervening  incambranoe  on  the  property.  {Dotvner 
V.  WiUoTij  33  Vt.  1 ;  Wood  v.  WiUorv,  17  111.  218 ;  Wilson  v. 
Zoper,  44  Me.  287.)  Where  a  mortgagee  has  understandingly 
and  intentionally  discharged  his  mortgage,  it  cannot  afterward 
be  reinstated  to  the  prejudice  of  subsequent  incumbrancers. 
{Fraeee  v.  Insleej  1  Green  [N.  J.  Eq.],  239 ;  Midig  v.  Whtt^ 
fordy  29  Md.  178 ;  Banta  v.  Oa/rmo,  1  Sandf .  Ch.  383  ;  Lor 
8aUe  v.  Bamett^  1  Blatchf.  [Ind.]  150 ;  AtJcmson  v.  Augert^ 
46  Mo.  515 ;  We^tfoR  v.  Eintzee,  7  Abb.  N.  0.  236 ;  Wool&n, 
V.  HiJlm,  9  Gill  [Md.],  186 ;  Stean^  v.  Godfrey,  16  Me.  186 ; 
Hinohman  v.  Emans,  1  N.  J.  Eq.  100 ;  Iowa  Co.  v.  Foster, 
49  id.  676 ;  EitcheU  v.  MvdgeU,  37  Mich.  82 ;  StecMms  v.  God- 
frey, 16  Me.  188 ;  Ma/rsh  v.  Pike,  10  Paige's  Ch.  595 ;  ComeU 
V.  Prescott,  2  Barb.  17 ;  Thompson  v.  Thompson,  4  Ohio  [N. 
S.],  833 ;  Thynvpson  v.  Haywood,  129  Mass.  401 ;  Walsh  v. 
Wilson,  180  id.  184;  Wilson  v.  Benton,  52  Vt.  394;  2>wn- 
niw^  V.  Leamtt,  85  N.  Y.  36 ;  Vroonum  v.  Turner,  69  id. 
280.)  So  far  as  Mrs.  Olute  is  concerned,  it  is  immaterial 
whether  the  defendant  made  any  search  or  not,  she  cannot  be 
affected  by  the  good  faith  or  by  any  mistake  or  omission,  act 
or  neglect  of  the  defendant,  or  of  his  grantors,  or  prior  mort- 
gagees. (  Van  Rensselaer  v.  Olarh,  17  "Weekly  Rep.  25 ;  Jack- 
son V.  Post,  15  id.  588  ;  TuUie  v.  Jackson,  6  id.  226  ;  Decker 
V.  Boice,  83  N.  Y.  215';  Murray  v.  BaUou,  1  Johns.  Oh. 
566  ;  draft  v.  Wood,  3  Hun,  571 ;  Bacon  v.  Va/n  Schoonhoven, 
87  N.  Y.  446  ;  Jackson  v.  Hon%,  19  Johns.  83 ;  Ledya/rd  v.  But- 
ler, 9  Paige's  Oh.  136 ;  Howard  Ins.  Co.  v.  Halsey,  4  Seld.  271 ; 
4  Sandf.  Oh.  563 ;  Stuyvesant  v.  Howe,  1  id.  419 ;  Shirr  v. 
Budd,  14  N.  J.  Eq.  234 ;  Webster's  Appeal,  86  Penn.  St.  409  ; 
Oray  v.  Du  JJpa,  16  Oal.  195  ;  Boice  v.  Watkins,  30  La.  21 ; 
Wood  V.  OUson,  17  III.  218 ;  EitcheU  v.  Mudgett,  37  Mich. 
82 ;  Tarhdl  v.  Parker,  101  Mass.  165 ;  SchacUeford  v.  Stock- 
ton, 6  B.  Monr.  [Ky.]  390.)  Oottrell  had  actual  notice  of  Mrs. 
Olute' s  title  several  months  before  he  paid  off  the  Pearsall 
mortgage,  and  such  payment  must  be  considered  voluntary  on 
his  part ;  he  was  not  personally  liable  or  bound  either  legally 
or  equitably  to  pay  the  mortgage  by  reason  of  the  covenant  in 
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the  deed  from  Hefferan  to  him,  to  assume  its  payment.  {Trot- 
ten  V.  Hughes,  12  N.  T.  74 ;  Behnani  v.  Cowofiy  22  id.  438 ; 
JlamU  V.  GiUispie,  48  id.  669 ;  Smith  v.  Truslow,  84  id,  660 ; 
ICilmer  v.  Smithy  77  id.  226 ;  Vroimum  v.  Turnery  69  id.  280.) 
The  defendant  was  not  a  bona  fide  occupant  of  the  land,  and  the 
law  charges  him  with  bad  fjEiith,  and  he  ought  not  to  be  permit- 
ted to  mitigate  the  plaintiff's  damage,  by  offsetting  the  value  of 
his  improvement.  {HiU  v.  Piadeyy  63  Barb.  203 ;  WoodhvU  v. 
.flM(9n^Aai,6lN.  Y.396;  Fiwrfv.  Woody%Z\A.6%l\  Putnam 
V.  Richie^  6  Paige,  406 ;  Westmore  v.  RoberUy  10  How.  Pr.  62 ; 
2  Stqr/s  Eq.  Jur.,  §  799,  a  and  J,  1287,  '8  ;  Graham  v.  F.  <j6  iT. 
C.  a.  Co. J  86  Ind.  463 ;  WaahAum  v.  4^a^,  16  Mass.  449 ;  Mumr 
ford  V.  Brown,  6  Cow.  475 ;  Taylor  v.  Baldwin^  10  Barb. 
632.)  A  lien  once  extinguished  in  law  cannot  be  revived.  {Ex 
parte  Elwood,  1  Denio,  638 ;  MoGamm^on  v.  WorraU,  11  Paige, 
99 ;  Middle  £>.  Bk.  v.  Deyo,  6  Oowen,  732.)  The  deed  to  the 
defendant  is  absolutely  void  under  the  statute,  and  at  common 
law.  (2  R.  S.  [4th  ed.],  §  81,  p.  495 ;  Jackson  v.  Brinkerhoffy  3 
Johns.  Oases,  101 ;  2  K.  S.,§  160,  p.  142.)  A  claim  of  title  to 
land  which  could  not  be  set  up  by  a  person  while  in  possession 
cannot  be  set  up  by  another  person  who  comes  into  possession 
under  him.  {Jackson  v.  Hardee,  4  Johns.  202 ;  Jackson  v. 
Bush,  10  id.  223 ;  Jackson  v.  Kvmvum,  id.  292 ;  Mosdy  v. 
Mosdy,  15  N.  Y.  836.)  The  defendant,  having  denied  the 
plaintiff's  legal  title  to  the  land,  cannot  be  permitted  to  set  up  an 
equitable  defense,  looking  to  affirmative  relief.  {Jackson  v. 
Wetlb,  4  Sandf.  653.)  Constructive  notice  by  the  record  is 
equivalent  to  actual  notice.  (Pom.  Eq.  Jur.  97,  98  ;  Bancroft 
V.  Consen,  13  Allen,  60;  Orvis  v.  Newell,  17  Conn.  97; 
Bush  V.  Golden,  id.  594;  Harrison  v.  Cachdin,  23  Mo. 
117, 127 ;  Meish  v.  Sunderland,  6  Oal.  297 ;  To^mg  v.  WU- 
son,  27  N.  Y.  351 ;  Bimon  v.  Btmn,  16  id.  498 ;  Viele  v. 
Judson,  82  id.  32 ;  Thompson  v.  Wilcox,  7  Lans.  376.)  Mrs. 
Hyde  having  assumed  the  payment  of  the  Hall  mortgage  as 
part  payment  of  her  purchase,  thereby  became  the  principal 
debtor  for  the  debt,  and  could  not  pay  off  the  charge,  and  in 
any  manner  or  by  any  form  of  transfer  keep  it  alive,  and  the 
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payment  by  her  necessarily  amounted  to  a  discharge.  (2  Pom. 
Eq.  Jar.,  §  797 ;  Miehles  v.  TmxmsmA,  18  N.  Y.  578 ;  Rua^dL 
V.  PitstcT,  7  id.  171;  Fitch  v.  Cathead,  2  Sandf.  Ch.  29; 
LiUy  V.  Palmer,  51  111.  831 ;  Frey  v.  Vanderhoof,  15  Wis. 
307.)  Where  a  lien  of  a  subsequent  judgment  is  subject  to  an 
outstanding  equity,  if  the  judgment  is  enforced  at  the  sherifE's 
sale,  and  the  judgment  debtor's  land  is  sold  and  conveyed  to  a 
honajide  purchaser  for  a  valuable  consideration,  and  without 
any  notice,  he  stands  in  the  position  of  any  other  lona  fids 
purchaser  who  acquires  the  legal  estate,  and  takes  the  land  free 
from  any  unrecorded  mortgage,  and  any  outstanding  equitable 
interest  or  lien  not  appearing  of  record.  (2  Pom.  Eq.  Jur. 
180 ;  Wood  V.  Chapin,  13  K  Y.  509 ;  Oower  v.  Doheney,  33 
Iowa,  369 ;  HaUoway  v.  Palmer,  20  id.  121 ;  Jackeon  v. 
CJuLmherlam,  8  Wend.  620.) 

BaHholomsw  Skaais  for  respondent  Equity  entitles  the 
defendant  as  well  as  the  bank  as  mortgagees  of  Oottrell  to  sub- 
rogation. {Dovmer  v.  Fox,  5  Washb.  [Vt.]  388 ;  Plam^teri 
Bk.  V.  Ddbson,  9  Smedes  &  M.  527 ;  PeU  v.  Bears,  4  Ind. 
46 ;  Fisher  v.  Johnson,  5  id.  492 ;  Edbvnaon  v.  StAiart,  10  K. 
Y.  189  ;  WUkes  v.  Hwrper,  2  Barb.  Ch.  338 ;  GoU  v.  Malcom, 
66  N.  Y.  363;  2  Story's  Eq.  Jur.,  §  1227 ;  Bright  v.  Boyd,  1 
Story,  478 ;  MioUea  v.  Dillaye,  17  N.  Y.  80 ;  EOsuxnih  v. 
Lochjoood,  42  id.  89.)  The  presumption  of  notice  from  the 
purchaser  having  knowledge  sufficient  to  put  him  on  inquiry 
may  be  repelled  by  proof  that  he  failed  to  discover  the  prior 
right,  notwithstanding  the  exercise  of  due  diligence  on  his  part. 
(  WilUamson  v.  Brown,  15  N.  Y.  354 ;  Le  Neee  v.  Le  Neve, 
2  Lead.  Gas.  Eq.  160.)  Any  knowledge  or  notice,  actual  or  con- 
structive, which  Marks  Oottrell  may  have  had  of  plaintiff's  title, 
when  he  paid  the  Hyde  mortgage  and  conveyed  to  defendant, 
cannot  affect  the  latter,  who  is  a  purchaser  for  value  without 
notice,  nor  can  it  affect  the  bank  as  mortgagees.  (2  Lead.  Oas. 
Eq.  40 ;  Jackson  v.  Given,  8  Johns.  137 ;  Varick  v.  Briggs, 
6  Paige,  323.)  The  plaintiff,  by  the  sheriff's  deed,  took  only 
the  right,  title  and  interest  of  Hall  in  the  premises  at  the  time 
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judgment  was  entered  against  him  in  Febraary,  1865,  or  which 
he  had  at  any  time  thereafter.  {Frost  v.  Yonkers  S.  Bk.^  70 
N.  T.  553;  Sisson  v.  HibhcMrdy  75  id.  542;  Lamant  v. 
Cheshire^  65  id.  30.)  The  pnrchaaer  of  kn  equitable  estate, 
merely,  is  subject  to  existing  equities  and  will  not  be  recog- 
nized as  a  bona  fide  purchaser.  (Spi/raa  v.  Cradg^  7  Cranch, 
84  ;  Vattier  v.  HmrndSj  7  Pet.  252;  Bragg  v.  Pwulh,  42  Me. 
502 ;  2  Lead.  Cas.  Eq.  72,  89,  90 ;  Taylor  v.  Chamb&rlain,  3 
Paige,  217 ;  In  re  Howe,  1  id.  125  ;  White  v.  Carpenter^  2  id. 
217 ;  Rodgere  v.  Bonner y  45  N.  Y.  379 ;  Moyer  v.  Remman^  1 8 
id.  180 ;  Siema/n  v.  Schwch,  29  id.  598 ;  EOa  v.  Ttmeley,  1 
Paige,  280 ;  TuUle  v.  Jackeon^  6  Wend.  613 ;  Jackem  v. 
Posty  15  id.  588  ;  Hooker  v.  Pierce^  2  Hill,  650 ;  Brown  v. 
VoLkening,  64  N.  Y.  76 ;  2  Lead.  Gas.  Eq.  101 ;  Frost  v.  Tanr 
kera  S.  Bk.,  70  N.  Y.  553.)  Although  the  defendant  actually 
assumed  to  pay  the  mortgage  of  Cottrell,  who  assumed  to  pay  the 
Hyde  mortgage,  and,  although  Mrs.  Hyde  iu  turn  assumed  to 
pay  the  H!all  mortgage,  such  assumption,  or  in  fact,  any  per- 
sonal liability  on  their  part  to  pay  said  mortgages,  is  not  essen- 
tial to  entitle  the  defendant  to  the  subrogation  sought  for 
by  him.  {Parkmeon  v.  Sherman^  74  N.  Y.  88 ;  Johnson  v. 
Zinkj  51  id.  838 ;  Twomkly  v.  Gaeeidy^  82  id.  155 ;  Cole  v.  Mal- 
colm, 66  id.  368 ;  2  Story's  Eq.  Jur.,  §  1227 ;  Bright  v.  Boyd, 
1  Story,  488 ;  Smith  v.  Boberteon,  89  N.  Y.  555  ;  Barnes  v. 
MoU,  64  id.  897.) 

FiKCH,  J.  Yery  numerous  answers  to  the  careful  and  elab- 
orate opinion  of  Daniels,  J.,  at  the  Special  Term,  and  which 
the  General  Term  approved  and  adopted,  have  been  presented 
for  our  consideration,  and  fortified  by  a  copious  citation  of 
authorities.  Selecting  out  those  which  seem  most  plausible 
and  are  confidently  urged,  we  may  confine  what  needs  to  be 
said  to  their  discnssion  without  useless  repetition  of  the  argu- 
ment which  has  thus  far  prevailed. 

1.  The  judgment  rendered  is  criticised  as  in  direct  violation 
of  the  Kecording  Acts.  That  Mrs.  Clute  bought  the  property 
at  a  sale  on  execution,  when  the  prior  Chamberlain  mortgage 
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was  discharged  of  record ;  that  she  became  such  purchaser  in 
good  faith  and  for  value,  as  the  trial  court  expressly  found ; 
and  that  a  practical  revival  of  the  satisfied  mortgage  sweeps 
awaj  the  protection  of  the  record,  and  works  gross  injustice 
to  one  who  has  trusted  to  it ;'  is  the  substantial  argument  made. 
But  we  do  not  see  that  the  Becording  Acts  affect  the  question. 
Whatever  of  good  faith  attended  Mrs.  Clute's  purchase  at  the 
execution  sale,  she  could  gain  by  it  no  better  or  stronger  right 
than  the  creditor  would  have  got  if  he  had  been  the  purchaser. 
{Frost  V.  Yonkera  8avvi\g%  Bcmhy  70  N.  T.  653.)  She  took  only 
what  the  judgment  could  give,  and  bought  at  the  peril  of  disap- 
pointment as  to  the  existence  or  scope  of  its  lien.  The  maxim 
of  ca/oeai  emptor  applied  to  her  purchase,  and  she  has  no  ground 
of  complaint  if  she  is  given  an  interest  in  the  land  precisely 
commensurate  with  the  actual  lien  of  the  judgment  under 
which  she  bought.  The  record  told  her  that  such  lien  was 
only  upon  Hall's  equity  of  redemption  and  was  subject  when 
obtained  to  the  prior  Chamberlain  mortgage.  The  judgment 
creditor  had  no  equitable  right  to  any  thing  more.  If  more 
came  by  an  enlargement  of  the  lien,  that  was  simply  the  cred- 
itor's good  fortune ;  if  it  did  not  so  come,  the  good  fortune 
vanished,  but  no  right  of  the  creditor  was  invaded.  Mrs- 
Olute's  purchase,  therefore,  gave  her,  outside  of  her  legal  right, 
no  equity  to  have  the  property  freed  from  the  incumbrance  to 
which  the  judgment  itself  was  subject.  Her  struggle  is  to  re- 
tain the  benefit  of  an  accidental  and  unintended  extension  of 
the  judgment  lien,  to  which  she  was  in  no  way  equitably  enti- 
tled, at  the  expense  of  others  acting  in  ignorance  and  through 
mistake. 

2.  It  is  further  contended  that  the  judgment  appealed  from 
carries  the  doctrine  of  subrogation  beyond  any  recognized 
limit ;  that  the  savings  bank  holding  the  final  mortgage  was  a 
mere  volunteer,  advancing  its  money  without  compulsion  or 
necessity,  and  that  it  was  error  to  make  the  mortgage  as  the 
final  form  of  a  continuous  debt  a  lien  upon  the  premises,  hav- 
ing priority  over  the  sheriff's  deed.  Two  cases  are  specially 
relied  on  as  the  basis  of  this  contention.     {Marvin  v.  Yedder^ 
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6  Cow.  671 ;  Banta  v.  GarmOy  1  Sandf .  Ch.  383.)  They  hold 
that' a  mere  volanteer  cannot  be  subrogated,  and  we  have  quite 
recently  admitted  the  doctrine  to  be  sound.  {Acer  v.  JSotoh- 
kisSj  97  N.  Y.  403.)  But  it  is  not  the  savings  bank  which  is 
invoking  equitable  interference.  It  is  not  even  a  party  to  this 
action,  although  benefit  may  result  to  it  from  justice  done  to 
others.  The  defendant,  sued  in  ejectment  and  certain  to  lose 
his  land,  resists  the  claim  of  mesne  profits  and  the  com- 
plete recovery  sought,  by  himself  invoking  the  doctrine  of 
subrogation.  It  is  £mmerich  and  his  grantors  who  have 
paid  the  interest  upon  the  outstanding  incumbrance,  in  ig- 
norance that  the  title  had  been  sapped,  and  wasting  their 
money  without  return,  and  it  is  the  defendant  who  brings  his 
trouble  into  equity  and  seeks  its  aid.  He  is  no  mere  volunteer. 
He  was  in  possession  of  the  land  as  owner,  supposing  his  title 
to  be  perfect.  He  had  covenanted  to  pay  the  bank  mortgage, 
and  parted  with  his  money  in  good  faith  and  to  protect  his 
title.  In  no  sense  were  his  payments  voluntary,  and  in  every 
particular  he  stood  within  the  rule  of  subrogation.  Bat  it  is 
said  that  he  could  defend  against  his  covenant  as  it  respects 
any  future  liability  by  reason  of  his  eviction  {Dunning  v. 
LecuoiU^  85  K.  Y.  35),  and  so  the  amount  unpaid  cannot  be  made 
a  lien  for  his  benefit.  Possibly  he  might  so  defend ;  but  is  he 
bound  to  set  up  such  defense  and  repudiate  his  covenant  for 
the  pure  profit  and  benefit  of  a  plaintiff  having  no  equitable 
right  to  such  profit?  If  Emmerich  can  escape  his  liability  by 
two  modes  of  procedure,  one  of  which  throws  the  loss  where 
it  belongs,  and  the  other  of  which  lands  it  upon  innocent  par- 
ties, may  he  not  choose  the  former }  If  he  decides  to  abide 
by  his  covenant  and  not  resist  it,  at  least  the  plaintiff  may  not 
complain.  But  Emmerich,  by  his  deed,  obtained  all  the  rights 
of  Marks  Cottrell,  and  he  at  all  events  remains  liable  upon  his 
bond  to  the  bank,  and  himself  paid  off  the  Pearsall  mortgage 
with  the  new  loan,  and  his  equity  has  become  defendant's. 

3.  It  is  said  that  Marks  Cottrell  had  actual  notice  of  plain- 
tiff's title  before  he  paid  off  the  Pearsall  mortgage,  and  that 
defendant  had  such  notice  in  1874.     The  findings  are  to  that 
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effect,  but  thej  show  also  that  eadi  party  had  no  sach  actual 
knowledge  until  after  their  conveyances  were  taken,  and  they 
had  become  bound  by  their  covenants  to  pay  off  the  mortgage 
incumbrance.  The  contention  amounts  to  this,  that  they  were 
bound  to  repudiate  their  covenants  and  throw  the  loss  upon 
innocent  third  parties  for  the  benefit  of  one  whose  sole  right 
was  subject  in  equity  to  the  payment  of  the  debt 

4.  But  it  is  added  that  Marks  Cottrell,  after  the  sheriff's  deed 
to  Mrs.  Clute,  had  nothing  to  convey,  and  could  not  transfer 
any  right  or  title  to  Denis  Cottrell  which  might  pass  to  the 
defendant ;  and  that  Marks  Cottrell  could  not  iodirectly,  by  a 
mortgage  upon  land  which  he  did  not  own,  cut  off  Mrs.  Clute's 
title.  All  this  assumes  that  her  title  was  something  more  than 
it  really  was,  and  puts  Its  accidental  and  mistaken  extension  in 
the  place  and  stead  of  its  real  lien.  Marks  Cottrell  was  in 
possession  when  he  conveyed  to  Denis,  and  his  deed  was  at 
least  effective  to  transfer  that  possession  and  whatever  equitable 
rights  he  had  as  against  the  legal  title  obtained  by  plaintiff. 
That  legal  title  is  not  here  assailed  or  destroyed.  Equity  has 
simply  taken  its  measure,  and  allowed  it  to  prevail  to  its  law- 
ful extent,  and,  in  justice  to  complaining  parties,  pompelled  it 
to  operate  solely  within  its  own  proper  and  just  boundaries. 

5.  It  is  also  insisted,  both  as  to  Mrs.  Hyde  and  Marks  Cot- 
trell as  well  as  to  defendant,  that  they  had  covenanted  and 
agreed  to  pay  off  the  mortgage  debt,  and  that  one  cannot  be 
subrogated  to  a  debt  for  which  he  is  primarily  liable,  and  which 
it  is  his  duty  to  pay.  That  is  only  another  mode  of  saying  that 
one  cannot  be  subrogated  who  has  no  equity,  and  is  quite  true 
without  affecting  the  case  here  presented.  It  was  not  their 
duty  to  pay  as  against  the  judgment  creditor,  and  it  was  his 
duty  and  his  debt  if  he  became  owner  under  the  judgment. 
As  between  these  grantees  and  the  creditor,  the  mortgage  debt 
was  the  prior  lien  and  to  be  taken  out  of  the  land,  leaving  the 
judgment  to  take  the  residue ;  and  in  no  just  sense  can  it  be 
said,  as  against  one  claiming  under  the  judgment,  that  the 
owners  of  the  fee  were  bound  to  pay  off  the  incumbrance. 
While  they  had  agreed  to  do  so  as  to  other  parties,  and  as  to 
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them  were  primarily  liable,  they  Btood  in  no  such  relation  to 
the  plaintifE,  and  owed  her  no  such  duty. 

The  foregoing  are  the  principal  objections  taken  to  the  con- 
clusions of  the  court  below.  There  were  many  others,  bat 
largely  dependent  upon  those  discussed.  The  general  princi- 
ples involved  in  the  decision  have  been  sufficiently  vindicated 
by  the  opinion  of  the  Special  Term,  to  which  we  have  already 
referred. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

184  6441 
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Addibon  Maoullar  et  a].,  Appellants,  v.  Johobt  W.  MoKinlet,    ^^'^^    ^^ 

Respondent. 

In  February,  1881,  defendant,  wlio  was  doing  a  amall  business  as  a  tailor, 
In  response  to  an  appUcation  from  a  reporter  of  a  commercial  agencj, 
made  this  statement :  **  Have  a  stock  on  hand  of  (2,500  and  no  liabili- 
ties,  as  I  pay  cash  for  all  my  purchases."  In  June  another  application 
being  made  to  him  by  the  same  agency  he  refused  to  make  any  state- 
ments.  In  August  thereafter,  on  being  solicited  by  an  agent  of  the 
plaintiffs  to  make  a  purchase  of  goods  of  them,  the  agent  as  an  induce- 
ment offering  "  long  time/'  gave  an  order  for  some  goods  which  was 
transmitted  to  plaintiffs.  The  sale  was  consummated  by  them,  they 
being  led  to  fill  the  order  by  a  report  from  said  agency  whicli,  after 
quoting  said  statement  as  made  by  defendant,  stated  in  substance  that 
defendant  had  failed  in  business  twice,  the  last  time  three  or  four  years 
ago,  and  effected  a  compromise  at  fifty  cents ;  that  his  wife's  income  was 
said  to  support  the  family  and  he  was  not  doing  much  more  than  making 
a  living  for  himself ;  that  he  was  not  known  to  be  asking  credit,  as  be- 
cause of  his  slowness  in  making  payments  those  who  had  sold  him 
declined  doing  so  except  for  cash.  The  defendant's  refusal  to  make  a 
statement  in  June  was  entered  on  the  books  of  the  agency  with  the 
statement  that  he  was  regarded  as  of  little  responsibility.  Other  orders 
were  given  by  defendant  under  similar  circumstances  in  September  and 
October,  1881,  which  were  filled  by  plaintiffs.  In  November,  li>81,  he 
made  a  general  assignment  by  which  it  appeared  that  he  owed  nearly 
$2,000  for  money  borrowed  in  1880,  but  it  did  not  appear  that  he  owed 
any  thing  for  merchandise  or  stock  except  to  plaintiffs.     In  an  action  for 
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obtaining  the  goods  by  false  pretenses,  held,  that  plaintiffs  were  properly 
nonsuited  ;  that  the  evidence  failed  to  show  any  intent  on  the  part  of 
defendant  to  deceive  or  mislead  the  plaintiffs,  or  any  fraud  or  false  rep- 
resentations inducing  them  to  make  the  sales. 
IkUon,  Cole  <&  Burnham  Co,  v.  Af>ery  (83  N.  Y.  31),  distinguished. 

(Argued  May  4, 1885;  decided  June  9,  1885.) 

Appbal  from  judgment  of  the  Gteneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  30,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  the  plaintiffs  on 
trial.     (Reported  below,  17  J.  &  S.  5.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

C,  C.  Prentiss  for  appellants.  When  called  upon  for  a 
statement  in  June,  1881,  defendant's  refusal  to  make  one  was 
not  a  retraction  or  withdrawal  of  the  one  made  in  February, 
1881.  (  WrigU  v.  Brovm,  67  N.  T.  1,  4-6.)  Even  if  the 
defendant's  testimony  is  taken  as  a  positive  denial  of  the 
statement  of  plaintiffs'  witnesses,  Sutton  and  Prentiss,  it  was 
error  to  dismiss  the  complaint.  {Eaton  v.  AapinwaUy  83 
N.  T.  31,  37,  38.)  A  person  furnishing  information  to  a 
mercantile  agency  thereby  makes  it  his  agent  to  communicate 
his  statements  to  persons  who  inquire  of  it ;  and  if  his  state- 
ments are  false,  and  the  inquirer  sells  goods  to  him  in  the 
belief  that  the  statements  are  true  and  suffers  damage  thereby, 
he  is  liable  therefor  the  same  as  if  ho  had  personally  made  the 
statements  to  his  creditors.  {Naugatuoh  Cutlery  Co.  v.  Bab- 
cock,  22  Hun,  481,  485,  486 ;  Morgan  v.  Skiddtj,  62  N.  Y. 
319,  325;  Morse  v.  Swits,  19  How.  275,  286;  Weigh  v. 
jBoylan,  85  N.  Y.  394 ;  Holbrooh  v.  N.  J.  Zinc  Co.,  57  id.  616  ; 
Cro88  V.  Sackett,  6  Abb.  247,  272,  275 ;  Eaton  v.  Avery,  18 
Hun,  44 ;  Caze^iu  v.  Mali,  25  Barb.  583 ;  Newberry  v.  Oar- 
land,  31  id.  129 ;  Peck  v.  0\iemey,  6  H.  of  L.  377 ;  Harper  v. 
Chamberlain,  11  Abb.  234)  As  one  of  the  plaintiffs  testi- 
fied that  they  made  the  sales  believing  in  and  relying  upon  the 
truth  of  defendant's  original  statement,  it  was  a  question  of 
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lact  for  the  jury  whether,  under  the  circumstances  of  the  case, 
they  believed  the  witnesses,  and  whether  defendant's  false 
statement  was  what  really  induced  the  sale.  {Smith  v.  Chad- 
wick,  46  L.  T.  [N.  S.]  702,  708,  717 ;  JSaton,  C.  ds  B.  Co. 
V.  Avery,  18  Hun,  31,  37,  39.) 

Robert  W,  Todd  for  respondent.  The  complaint  does  not 
state  facts  sufficient  to  warrant  a  judgment  for  fraud.  {Morris 
V.  I'alcoUy  96  N.  Y.  100 ;  People  v.  Baker,  id.  340.)  To  en- 
title  plaintiffs  to  recover  herein,  they  must  show  that  the  de- 
fendant made  the  representations  alleged,  knowing  them  to  be 
false ;  that  he  made  them  with  the  intent  and  design  of  cheat- 
ing and  defrauding  the  public  and  gaining  credit  for  himself, 
and  that  the  plaintiffs  relied  upon  them  and  were  induced  by 
them  to  sell  the  goods  in  question  to  the  defendant.  {Chester 
V.  Conistock,  40  N.  Y.  576  ;  Lefler  v.  FiM,  52  id.  621 ;  Paisley 
V.  Freemam,  3  T.  R.  51 ;  Oherlander  v.  Spiess,  45  N.  Y.  175.) 
Plaintiffs  cannot  recover  where  the  facts  and  circumstances 
are  such  that  they  ought  to  have  excited  suspicion  and  led  to 
inquiry.  (  Williamson  v.  Brown,  15  K.  Y.  354  ;  Herrlich  v. 
Brermen,  11  Hun,  194;  Ijong  v.  Warren^  68  N.  Y.  426; 
Cooley  on  Torts,  487.)  It  must  be  clearly  shown  that  defend- 
ant made  his  statements  to  the  mercantile  agency  with  fraudu- 
lent intent  to  use  such  agency  as  an  instrument  in  accomplish- 
ing a  fraud  upon  his  vendor  or  some  other  seller.  (  Victor  v. 
Ilenlein,  Daily  Reg.,  Oct.  11,  1884.)  The  February  report, 
which  Bradstreet  &  Company  had  on  their  books,  ceased  to 
be  of  any  value  as  soon  as  the  later  report  of  June  20,  1881, 
was  spread  upon  their  books.  (  Whitney  v.  Qroot,  24  Wend. 
82 ;  Roders  v.  Warner,  8  Johns.  119  ;  Holden  v.  N.  Y.  <&  K 
'  Bk.,  72  N.  Y.  286 ;  BenneU  v.  Buchan,  76  id.  386.) 

Danforth,  J.  The  question  in  this  case  arises  upon  an  ex- 
ception to  the  ruling  of  the  trial  judge  that  there  was  no  evi- 
dence {o  go  to  the  jury.  The  action  was  for  an  alleged  fraud 
and  deceit,  by  representations  stated  to  have  been  made  by  the 
defendant  as  to  his  business  and  pecuniary  condition,  and  by 
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which  the  plaintifis  were  induoed  to  sell  him  goods  iu  August, 
September  and  October,  1881,  upon  credit.  The  plaintiffs 
were  wholesale  merchants  in  the  city  of  Boston,  and  the  defend- 
ant was  a  small  tailor  in  the  city  of  New  York.  He  was  soli- 
cited, at  his  place  of  business,  to  make  the  purchases  in  ques- 
tion by  an  agent  of  the  plaintiffs,  who,  as  an  inducement,  offered 
^'  long  time,"  and  then  took  the  orders  and  transmitted  them  to 
the  plaintiffs.  No  representations  or  statements  were  made  to 
this  salesman,  nor  was  any  communication  made  by  the  defend- 
ant to  the  plaintiffs.  They  never  saw  him.  But  Wesson,  one 
of  the  plaintiffs,  testified  that  the  particulars  of  the  sales 
were  examined  by  him  and  the  ^le  consummated,  and  that  he 
was  led  to  do  so  by  a  report  'from  Bradstreet's  Commercial 
Agency,  received  from  it  in  May,  1881,  which,  so  far  as  mate- 
rial, is  in  these  words : 

''  McKinley,  J.  W.,  Tailor,  New  York  City. 

"  States, 

"  ^  Have  a  stock  on  hand  of  $2,500,  and  no  liabilities,  aB  I 
pay  cash  for  all  my  purchases.' 

"  He  has  been  in  the  above  business  for  the  past  forty  years, 
during  which  time  he  failed  twice,  the  last  time  some  three 
or  four  years  ago,  and  effected  a  compromise  at  fifty  cents ; 

«      -K-      « 

"  His  wife  is  said  to  own  property,  the  income  of  which  sup- 
poiis  the  family.  Parties  who  have  known  him  many  years 
speak  of  him  as  an  honest,  industrious  man  ;  though  doing  a 
small,  close  business,  and  not  doing  much  if  any  thing  more 
than  making  a  living  for  himself.  Is  not  known  to  be  asking 
any  credit,  as  he  became  so  very  slow  in  his  payments  that 
those  who  sold  him  for  years  decline  selling  him  except  for 
cash. 

"21 F Feb.  25, 1881. 

"  A^ov.  22,  1881.     To  Macnllar,  Parker  &  Co. 

"  The  correctness  of  this  report  is  not  guaranteed,  but  having 
been  obtained  by  us  in  good  faith  —  from  authorities  deemed 
reliable  —  it  is  transmitted  to  you  in  strict  confidence  for  your 
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exclusive  use  and  benefit,  and  in  accordance  with  the  terihe  of 
the  contract  existing  between  us. 

"  Ilespectfull  J, 
"  THE  BRADSTREET  COMPANY." 

The  statement  by  defendant  was  made  in  February  to  a 
reporter  of  the  agency,  who  applied  to  him  for  it.  Another 
application  was  afterward,  in  June,  made  to  him  by  the  same 
agency,  but  he  refused  to  respond,  saying  in  substance  that 
"a  statement  would  not  do  him  any  good  if  made,"  and  the 
agency  on  the  20th  of  June,  1881,  spread  upon  its  books  as 
follows :  "  He  declines  giving  any  information ;  he  is  believed 
to  be  working  with  his  wife's  money  ;  it  is  stated  he  has  failed 
two  or  three  times ;  regarded  as  of  little  responsibility,  and 
jobbing-houses  in  the  city  say  they  would  sell  him  only  for 
cash."     This  was  dittributed  to  those  who  inquired. 

The  goods  were  not  paid  for,  and  the  defendant  made  an 
assignment  for  the  benefit  of  creditors,  November  21,  1881, 
by  which  it  appeared  that  he  owed  $1,977.90  for  money  bor- 
rowed in  1880.  It  did  not  appear  that  he  owed  any  thing  for 
merchandise  or  stock. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds  :  1st, 
that  there  was  no  evidence  of  any  intent  to  deceive  or  mislead 
tlie  plaintiffs  in' the  sale  of  the  goods,  or  2d,  fraud  or  false 
representations  to  induce  them. 

We  agree  with  the  court  below  in  the  opinion  that  the  motion 
was  properly  granted.  Although  fraud  is  a  question  of  fact,  and 
therefore  in  general  for  the  jury  to  answer,  it  should  only  be  sub- 
mitted to  them  upon  competent  and  suflicient  proof, —  in  such  a 
case  as  the  present,  FiJ^st^  That  the  plaintiffs  in  making  the  sale 
acted  under  a  mistake  or  misapprehension,  and  second^  that  the 
defendant  designedly  caused  the  mistake  or  misapprehension  for 
the  purpose  of  inducing  the  sale.  Here  the  facts  were  ascertained, 
and  the  court  could  say  as  matter  of  law  {Morris  v.  I'alcotty 
96  N.  Y.  100),  that  there  was  in  evidence  no  misrepresentation 
or  untrue  statement  intentionally  made  by  the  defendant  for 
the  purpose  of  procuring  credit  from  the  plaintiffs.     It  might 
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be  that  the  plaintiffs  made  an  imprudent  sale,  but  it  is  impos- 
sible to  find  that  the  defendant  made  a  fraudulent  purchase. 
The  appellants  put  the  case  upon  the  report  made  in  February 
by  the  commercial  agency  to  the  plaintiffs,  and  to  sustain  it  cite 
JSaton,  Cole  tfe  Burnham  Co.  v.  Avery  (83  N.  Y.  31).  The  doc- 
trine of  that  case  should  not  be  so  stretched.  There  was  a  direct 
and  an  intended  connection  between  the  representation  atid  the 
credit  obtained.  The  report  given  in  August  was  referred  to 
when  application  was  made  for  credit  in  September,  and  goods 
delivered  upon  faith  in  it.  To  the  creditor  in  that  case  it  was  a 
present  representation.  How  utterly  unlike  is  the  one  before  us ! 
The  plaintiffs  were  subscribers  to  the  agency,  presumably  there- 
fore availing  themselves  of  the  means  of  information  afforded  by 
it.  Their  salesman  in  August,  in  September  and  in  October, 
undertook  to  sell  to  the  defendant  goods  on  credit.  They 
then  had',  as  they  assert,  knowledge  of  him  through  the  agency. 
They  knew  that  the  information  communicated  to  them  was 
obtained  in  February,  six  months  before  the  earliest  of  these 
sales.  There  seems  to  be  little  in  it  to  excite  a  desire  for 
pecuniary  relations ;  but  sufficient  certainly  to  suggest  further 
inquiry  at  the  same  source  of  information,  when  in  six,  seven, 
and  eight  months  afterward  this  same  man  applied  for  that 
credit,  which,  to  their  knowledge,  his  former  vendors  refused. 

What  a  creditor  might  have  known  in  the  common  course 
of  business,  he  must  be  presumed  to  have  known.  In  view 
of  these  things  it  cannot  be  said  that  the  representations  of 
February  had  any  legitimate  connection  with  the  credits  ex- 
tended in  August,  September  and  October. 

But  again  :  "We  think  the  point  well  taken  on  the  motion 
for  a  nonsuit,  that  there  was  no  evidence  of  an  intention  on 
the  defendant's  part  to  deceive  or  mislead  the  plaintiffs.  This 
is  essential  to  the  cause  of  action  and  must  be  proved,  not  pre- 
sumed. {People  V.  Baker ^  96  N.  Y.  340 ;  Ward  v.  Center ^  3 
Johns.  271.)  The  statement  of  February  was  not  made  as  a 
basis  of  credit,  or  as  by  one  asking,  expecting,  or  desiring 
credit.  On  the  contrary,  he  says :  "  I  pay  cash  for  all  ray 
purchases,"  implying  thereby,  "  I  ask  no  credit."     He  did  not 
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claim  to  bo  desirous  of  any.  Had  he  then  asked  for  credit  it 
woald  have  been  natural  and  becoming  in  the  one  applied  to 
to  have  made  further  inquiry.  As  it  is,  the  credit  seems  to 
have  been  thrust  upon,  not  obtained  by  him.  In  all  this  there 
is  no  excuse  for  non-payment,  but  every  reason  why  the  debtor 
should  not  suffer  in  this  action  like  a  criminal  or  as  for  a  tort. 

The  judgment  should  be  affirmed. 

All  concur,  except  Buorb,  Ch.  J.,  Kafallo  and  Eabl,  JJ., 
not  voting. 

Judgment  affirmed. 


Bbnjamin  p.  Faibohild,  Appellant,  v.  Theresa  Lynch,  Re- 
spondent. 

A  saretT'fl  pajment  of  what  as  to  the  creditor  is  his  own  debt  becomes  a 
parchase  as  against  the  principal  debtor. 

Plaintiff  sold  and  conveyed  certain  premises  to  defebdant  subject  to  a  mort- 
gage previously  given  by  the  former  to  secure  his  bond;  which  mortgage 
defendant  assumed,  and  covenanted  to  pay  the  mortgage  debt  as  part  of 
the  purchase'price.  Subsequently  the  holder  of  the  bond  and  mortgage 
assigned  the  same  to  plaintiff,  who  assigned  them  to  a  third  person.  The 
mortgage  was  thereafter  foreclosed  and  a  judgment  obtained  against 
plaintiff  for  a  deficiency,  which  he  paid.  In  an  action  to  recover  tbe 
amount  so  paid,  held,  that  conceding  the  assignment  to  plaintiff  worked  an 
extinguishment  of  the  bond  as  a  personal  security,  and  that  the  effect  of 
the  assignment  by  plaintiff  was  simply  to  transfer  the  mortgage  lien,  yet, 
that  as  between  the  parties,  defendant  by  her  covenant  became  the  prin- 
cipal debtor,  and  plaintiff  having,  as  surety  for  her,  paid  the  bond,  he  was 
entitled  to  subrogation  to  the  collateral  and  substitution  to  the  debt,  and 
default  having  occurred  and  the  collateral  having  been  partly  exhausted 
and  applied,  plaintiff  was  entitled  to  maintain  an  action  for  the  balance 
due  on  defendant's  covenant  to  pay  the  bond.  * 

In  the  foreclosure  suit  the  complaint  set  up  title  as  derived  from  the  plain- 
tiff here,  and  j  udgment  was  asked  against  plaintiff  and  defendant  for  any 
deficiency.  Defendant  answered  denying  any  personal  liability,  and  sub- 
sequently stipulated  that  judgment  might  be  entered  for  the  relief  de-, 
manded  in  the  complaint,  save  that  no  judgment  should  be  rendered 
against  her  for  a  deficiency.  Judgment  was  entered  accordingly.  Held, 
that  she  could  not  thereafter  question  the  vitality  of  the  bond  so  far  as 


360  Faikchild  v.  Lynch.  [June, 


Statement  of  case. 


necessary  to  enable  plaintiff  to  assign  and  transfer  it  as  a  debt  against  him- 
self. 

Also  heldt  that  the  foreclosure  judgment  did  not  determine  the  question  as  to 
defendant's  personal  liability  to  plaintiff,  that  their  rights  and  equities, 
as  between  themselves,  were  not  at  issue,  and  were  not  tried  or  decided. 

Although  the  court  has  power  to  determine  in  an  action  the  ultimate  rights 
of  defendant  as  between  themselves,  where  such  rights  are  not  material 
to  the  actual  issues  before  the  court  or  to  the  relief  to  be  administered, 
they  must  at  least  in  some  manner  be  brought  to  the  notice  of  the  court 
and  actually  determined  or  involved  in  the  judgment  to  make  that  judg- 
ment operative  upon  and  conclusive  as  to  them. 

(Argued  May  6,  1885  ;  decided  June  9,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  January  3,  1883,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  action  was  upon  a  covenant  contained  in  a  deed  from 
plaintiff  to  defendant  by  which  the  latter  assumed  a  mortgage 
upon  the  premises  and  covenanted  to  pay  the  mortgage  debt. 

On  February  18,  1873,  plaintiflE  sold  and  conveyed  to  de- 
fendant certain  premises,  upon  which  there  was  at  the  time  a 
mortgage  executed  by  plaintiflE  to  secure  his  bond  due  and  pay- 
able February  15,  1875.  The  deed  was  made  subject  to  the 
mortgage,  and  contained  a  covenant  on  the  part  of  the  grantee 
by  which  she  assumed  and  agreed  to  pay  the  same.  On  Feb- 
ruary 20,  1875,  the  holder  of  said  bond  and  mortgage  assigned 
the  same  to  plaintiff,  who,  on  October  10, 1874,  assigned  them 
to  a  third  person.  In  September,  1874,  the  then  holders  of 
said  securities  commenced  an  action  to  foreclose  the  mortgage. 
The  plaintiflE  and  defendant  were  made  parties  defendant,  and 
judgment  was  asked  against  them  for  any  deficiency.  Defend- 
ant answered  denying  any  agreement  on  her  part  to  pay  the 
mortgage  debt  and  denied  knowledge  of  any  such  covenant  in 
her  deed,  alleging  it  was  inserted  therein  by  mistake  or  fraud. 
.  She  thereafter  stipulated  that  plaintiflE  in  said  foreclosure  suit 
might  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint, save  that  portion  asking  judgment  against  her  for  a  de- 
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ficiency.  Judgment  was  perfected  in  accordance  with  the  stip- 
ulation, the  mortgaged  premises  were  sold,  and  judgment  en- 
tered against  plaintiff  for  $5,585.71  deficiency,  which  he  paid. 

S.  F.  Cqwdrey  for  appellant.  Nothing  in  either  of  the  sev- 
eral acts  of  Fairchild  <fe  Luyster  indicates  any  intention  to  ex- 
tinguish the  debt ;  the  design  to  keep  the  debt  alive  is  mani- 
fest, for  the  reason  that  it  was  the  interest  of  Fairchild  to  keep 
it  alive,  and  his  intention  to  do  so  is  a  logical  conclusion 
therefrom.  {Starr  v.  EUis^  6  Johns.  Ch.  395  ;  James  v.  John^ 
soThy  id.  423  ;  James  v.  Morey^  2  Cow.  285 ;  Mechanic^  BTc. 
V.  Edwards^  1  Barb.  277 ;  8.  (7.,  2  id.  545 ;  Angd  v.  Boner ^  38 
Bid.  428 ;  Day  v.  Mooney^  4  Hun,  134 ;  Michds  v.  Townsend^ 
18  N.  Y.  582 ;  Ghampney  v.  Coope^  32  id.  543 ;  Sheldon  v. 
Edwardsy  35  id.  279;  CampbeU.w.  Tedder^  3  Keyes,  178; 
Barnes  v.  MoU,  64  N.  Y.  401 ;  De  Lisle  v.  Herbs,  25  Hun, 
487;  CoUs  v.  AypUby,  87  K  Y.  119;  Smith  v.  Eolerts,  91 
id,  475  ;  Marvin  v.  Vedde7\  5  Cow.  671 ;  James  v,  Morey^  2 
id.  246 ;  Mickels  v.  DiUaye,  15  Hun,  301 ;  Robinson  v. 
Leavitt,  7  N.  H.  73,  101,  112 ;  Stanton  v.  Thompson,  49  id. 
280.)  By  the  act  of  becoming  grantee  of  the  mortgaged 
premises,  subject  to  the  mortgage,  and  assuming  payment 
thereof  as  part  of  the  purchase-money,  Mrs.  Lynch,  the  de- 
fendant, became  principal  debtor,  and  Fairchild  became  surety. 
(Ilalsey  v.  Reed,  9  Paige,  446 ;  Marsh  v.  Pihe,  10  id.  595 ; 
CorneU  v.  Prescott,  2  Barb.  16  ;  Blyer  v.  Monholland,  2  Sandf . 
Ch.  478 ;  Rawson  v.  Copland,  id.  251  ;  Ferris  v.  Crawford, 
2  Denio,  595  ;  Tripp  v.  Vin/ient,  3  Barb.  Ch.  614 ;  Rubens  v. 
Prindle,  44  Barb.  336 ;  Johnson  v.  ZinJc,  52  id.  396 ;  ITa>s- 
ley  V.  Harrison,  24  N.  Y.  171;  Burr  v.  Beers,  id.  178; 
Russell  v.  Pistof*,  7  id.  173  ;  Jester  v.  Stirling,  25  Hun,  347 ; 
Paine  v.  Jones,  14  id.  577 ;  BenUey  v.  Vanderheyden,  35  N. 
Y.  680;  Flower-^.  Ijonce,  59  id.  603;  Slausonv,  Watkins, 
86  id.  601 ;  Bowen  v.  Beck,  94  id.  89 ;  MUls  v.  Watson,  3 1 
Supr.  Ct.  376.)  Mrs.  Lynch  is  estopped  from  questioning 
the  validity  of  the  mortgage  debt,  {Freeman  v.  Auld,  44 
N.  Y.  55;  Thorp  v.  Keokuk  C.  Co.,  48  id.  253;  Ritter  v. 
SiCKELs  —  Vol.  LIV.  46 
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PhiUips^  53  id.  586 ;  ParJcvnaon  v.  Slierman^  74:  id.  92 ; 
Thomas  v.  Thompson^  2  Johns.  471 ;  Matthews  v.  Aclcen^ 
Oomst.  600,  601 ;  Code,  §  339  ;  Morris  v.  Flood,  5  Barb.  130 ; 
Sands  v.  Church,  6  N.  Y.  355 ;  Root  v.  W'tnght,  21  Hun,  348; 
Clason  V.  Morris,  10  Johns.  539 ;  Ooodyear  v.  Watson,  14 
Barb.  485  ;  Gans  v.  Thieme,  93  N.  Y.  232.)  The  judgment  in 
the  foreclosure  action  of  Chauneey  and  others  against  Fair- 
child,  Lynch  and  others,  is  an  adjudication  as  against  defend- 
ant Lynch,  equally  as  against  plaintiff,  that  the  bond  and  mort- 
gage are  valid,  that  the  debt  thereby  secured  was  due;  that  the 
mortgaged  premises  are  chargeable  with  the  payment  of  the 
debt,  and  that  Fairchild,  the  plaintiff  herein,  one  of  the  de- 
fendants in  such  foreclosure  action,  is  liable  for  any  deficiency. 
And  such  adjudication  necessarily  involved  the  merits  of  the  de- 
fense in  this  action.  {Le  Ghaen  v.  Oouvemeur,  1  Johns.  Ch.  492 ; 
[Shepard's  Notes],  ib. ;  White  v.  Coatsworth,  2  Seld.  137 ;  Em- 
hury  V.  Conner,  3  Comst.  522 ;  Doty  v.  Brown,  4  id.  71 ; 
MiUer  v.  Manice,  6  Hill,  121 ;  TusJca  v.  O'Brien,  68  N.  Y. 
449 ;  Gardner  v.  Bitclcbee,  3  Cow.  120  ;  Dunham  v.  Bower, 
77  N.  Y.  76  ;  Hudson  v.  Smith,  7  J.  &  S.  452  ;  Van  Slyck  v. 
Newton,  10  Hun,  554 ;  Benjamin  v.  E.  J.  cfe  C.  R,  R.  Co., 
49  Barb.  441 ;  54  K  Y.  675  ;  Jordan  v.  Van  Epps,  85  id.  434 ; 
Flynn  v.  Powers,  54  Barb.  555 ;  Dohson  v.  Pearce,  2  Kern. 
165 ;  Crary  v.  Goodman,  id.  266 ;  Damhmwn  v.  Schulting,  4 
Hun,  50 ;  Cagger  v.  Lansi^ng,  64  N.  Y.  424 ;  Campbell  v. 
Smith,  71  id.  14.)  The  defendant  cannot  avail  herself  of  the 
doctrine  of  former  adjudication  by  claiming  that  the  judgment 
in  the  foreclosure  action  was  res  adjndica^a,  so  as  to  prevent  a 
recovery  by  the  plaintiff  in  this  action,  for  the  reason  that  it 
contained  no  personal  judgment  against  her.  {Louw  v.  Davis, 
13  Johns.  227  ;  Lyon  v.  TaUmadge,  14  id.  501 ;  Thompsons 
Wood,  1  Hilt.  93  ;  Jones  v.  Underxoood,  35  Barb.  21 1 ;  Mason 
V.  Alston,  9  N.  Y.  28 ;  White  v.  Madison,  26  id.  130 ;  Kerr 
V.  Hays,  35  id.  331 ;  Woodgate  v.  Fleet,  44  id.  .13 ;  Kerby  v. 
Daly,  63  id.  659 ;  Dames  v.  May(yr,  etc.,  93  id.  254.)  The 
defendant's  admission  that  Fairchild  was  the  hona  fide  owner 
of  the  bond  and  mortgage  precludes  any  question  as  to  the  as- 
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signment  to  Fairchild,  or  its  legal  effect.  {Hilson  v.  Zibl/j/j 
12  J.  &  S.  15;  Freeman  v.  Auid,  44  K  T.  50;  Ritter  v. 
PhiUips^  53  id.  589 ;  Parkinson  v.  Sherman^  74  id.  88.)  The 
defendant  has  ratified  the  mortgage  debt  by  her  subsequent 
conveyance  to  Bell.  (Sinclair  v.  Ja^lcaon^  8  Oow.  686  ;  John- 
son V.  Parmdyy  14  Hun,  401.) 

Abram  KUng  for  respondent.  The  assignment  by  Luyster, 
as  mortgagee,  back  to  plaintiff,  as  mortgagor,  of  the  bond  and 
mortgage  which  constituted  the  subject  of  the  alleged  cove- 
nant, was  an  e3d;ingui8hment  of  the  debt  and  a  discharge  of  the 
lien.  {BoUand  v.  Whseler,  37  K  Y.  244;  Bouv.  L  Diet., 
tit. "  Discharge  " ;  id.,  tit.  '^  Confusion  " ;  id.,  tit.  "Extinguish- 
ment " ;  2  Johns.  474 ;  Wayne  v.  Sherwood^  14  Barb.  633 ; 
Nichols  v.  mUaye,  15  Hun,  296 ;  1  Hill,  on  Mort.  473 ; 
Tripp  V.  Vincent^  3  Barb.  Ch.  613  ;  Bentley  v.  Yanderheyden^ 
85  N.  T.  677 ;  Sherman  v.  Sherm/in^  3  Ind.  337 ;  Smith  v. 
Smithy  15  N.  H.  56 ;  Bowman  v.  Manier^  33  id.  531  ; 
Richardson  v.  Cambridge^  84  Mass.  70.)  Defendant  by  as- 
suming the  mortgage  became,  between  herself  and  the  plain- 
tiff, principal  debtor;  and  he,  as  the  grantor,  the  surety; 
so  that  the  discharge  of  Mrs.  Lynch  as  principal  from  liability 
for  deficiency  upon  a  sale  of  the  mortgaged  premises  discharged 
the  plaintiff  as  surety,  and  was  a  perfect  legal  defense  to  him 
on  the  demand  for  deficiency  made  by  his  assignee  of  the 
mortgage,  as  he  was  under  no  legal  obligation  to  pay  the  same, 
so  his  payment  of  the  money  was  voluntary,  for  which  he  can- 
not recover  against  the  defendant.  (  Vrooman  v.  Turner^  69 
N.  Y.  280 ;  Spencer  v.  Spencer^  95  id.  353 ;  Murray  v.  Mar- 
shall,  94  id.  611 ;  Oalvo  v.  Davies^  73  id.  211 ;  Paine  v.  Jones, 
76  id.  274 ;  Peyser  v.  Mayor,  etc.,  70  id.  497  ;  Loit  v.  Sweezey, 
29  Barb.  94.)  The  judgment  in  the  foreclosure  action  exempt- 
ing Mrs.  Lynch  from  liability  for  deficiency,  to  which  the 
plaintiff  was  a  party,  is  such  a  former  adjudication  as  to  pre- 
clude Fairchild,  under  the  common  law,  from  recovering 
against  her  in  this  action.  {Oraig  v.  Wood,  1  Abb.  Ct.  App. 
Cas.  454 ;  Brown  v.  Mayor^  etc,.,  66  N.  Y.  885 ;  Beers  v.  Beers, 
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24:  id.  178 ;  livnsae  v,  Pa^^,  1  Abb.  Ct.  App.  Cas.  158 ; 
Vroamcm  v.  Taylor,  69  N.  Y.  280 ;  Ghuroh  v.  Kiddy  88  id. 
654 ;  Krekeler  v.  Bitter,  62  id.  837  ;  Zeovith  v.  WolooU,  95  id. 
212;  Tusker  v.  O'Brien,  68  id.  447.)  The  Code  has  not 
changed  the  comraon-law  rale  which  authorizes  Mrs.  Lynch  to 
plead  her  exemption  from  liability  in  the  foreclosure  action  as 
the  subject  of  a  former  adjudication  in  this  action.  {Albany 
8.  Inst.  V.  Berheck,  87  N.  T.  40;  Code  of  Civ.  Pro.,  §  521.) 
No  subsequent  assignment  of  the  bond  and  mortgage,  after  the 
same  came  into  the  hands  of  Fairchild  would  give  validity  thereto 
as  against  the  defendant,  as  the  bond  was  canceled.  {Meritt 
V.  Barthwich,  36  N.  Y.  44 ;  Bennett  v.  Austin,  81  id.  321  ; 
Sinclair  v.  Jackson,  8  Cow.  543 ;  Warner  v.  Ldand,  2  Barb. 
613.) 

Finch,  J.  What  consequence  resulted  to  the  plaintiff,  from 
the  assignment  to  him  of  his  own  bond  and  mortgage,  is  the 
first  question  debated  in  this  case.  When  that  transfer  was  made 
he  had  already  sold  the  land  to  the  defendant,  not  only  subject 
to  the  outstanding  incumbrance,  but  taking  her  personal  cove- 
nant to  assume  and  pay  the  mortgage  debt.  He  has  been  de- 
feated upon  the  ground  that,  while  the  mortgage  lien  might 
survive,  as  a  taking  of  the  pledge  for  the  debt,  yet  the  trans- 
fer of  his  own  bond  to  himself  worked  an  extinguishment  of 
the  personal  security,  and,  at  the  most,  left  in  existence  only  a 
liability  of  the  land  to  the  extent  of  its  value  and  with  no  rem- 
edy beyond. 

Ordinarily  such  transfer  of  the  bond  would  extinguish  the 
debt  upon  the  principle  that  one  cannot  sue  himself,  and  so 
there  happens  a  complete  suspension  of  all  remedy,  and  that 
where  he  who  is  entitled  to  receive,  and  he  who  ought  to  pay 
are  one  and  the  same,  an  extinguishment  of  the  debt  is  inevi- 
table. {Thomas  v.  Tfiompson,  2  Johns.  471.)  But  here  the  one 
entitled  to  receive  was  not  the  one  who  ought  to  pay,  but,  on 
the  contrary,  one  who  stood  merely  as  surety  for  another  pri- 
marily liable,  and  the  general  rule  ceases  to  be  conclusive  when 
questions  of  suretyship  and  the  equities  resulting  therefrom  dis- 
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turb  its  simplicity  and  introdace  new  and  modifying  elements. 
The  defendant's  acceptance  of  the  deed  with  its  assumption 
clause  made  her  a  covenantor  as  if  an  express  agreement  had  been 
given.  {Bowen  v.  Beok^  94  N.  T.  89.)  By  force  of  that  cove- 
nant she  became  the  principal  debtor  for  the  amount  secured  by 
the  bond  and  mortgage,  and  bound  to  pay  it  in  exoneration  of 
plaintiff,  the  obligor  in  the  bond,he  standing  merely  as  her  surety 
for  the  debt.  {Cotastock  v.  Drohan^  71  N.  Y.  12.)  If  he  had 
waited  until  that  debt  matured,  and  she,  who  was  principal 
debtor  had  made  default,  he  might  as  surety  have  paid  the 
bond,  and  after  exhausting  the  collateral,  have  sued  her  for 
the  balance.  {Mauri  v.  Hefernan^  13  Johns.  58.)  The  extin- 
guishment of  the  bond  by  payment  would  have  been  the  foun- 
dation of  the  recovery.  But  here,  before  default,  the  obligor 
buys  and  takes  an  assignment  of  his  own  bond.  It  must  retain 
to  some  extent  the  breath  of  life,  or  its  subsequent  transfer 
was  a  nullity,  and  plaintiffs  liability  upon  it  was  gone  forever. 
The  problem  is  not  altogether  a  new  one,  and  equity  has  fur- 
nished the  solution.  Where  a  surety  has  paid  the  debt  it  has 
been  held  that  he  is  entitled  not  only  to  be  subrogated  to  inde- 
pendent collaterals  held  by  the  creditor,  but  to  be  substituted 
in  his  place  and  stead  to  the  debt  and  the  instrument  which  is 
its  evidence,  and  hold  it,  alive  and  enforceable,  as  against 
the  principal  debtor.  {Goodyear  \.  Watson^  14  Barb.  481.) 
The  right  of  a  third  person,  not  the  obligor  in  the  bond,  but 
owning  the  land  bound  for  the  debt,  to  buy  the  bond  and  sue 
upon  it  has  been  sustained  by  this  court  to  its  fullest  extent. 
(  Wadaworth  v.  Lyon^  93  N.  T.  214.)  A  bond,  therefore,  may 
survive  payment,  which  can  become  merely  purchase-money, 
when  it  is  a  surety  who  buys.  If  under  *  such  circumstances 
payment  will  not  kill  it,  still  less  will  that  constructive  pay- 
ment which  is  argued  out  of  an  assignment  to  the  surety  who 
is  obligor.  He  may  hold  it  till  the  principal  debtor  is  in  de- 
fault, and  then  enforce  it  as  against  him  precisely  with  the 
same  effect  as  if  he  had  been  a  co-obligor  in  the  bond,  for  in 
equity  that  is  what  his  covenant  made  him.  The  surety's  pay- 
ment of  what,  as  to  the  creditor,  is  his  own  debt,  becomes  a 
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purchase  as  against  the  debtor  primarily  liable.  The  creditor 
could  have  sued  Mrs.  Lynch  upon  her  covenant  to  pay  the  bond 
after  default.  The  surety  upon  payment  becomes  substituted 
to  the  creditor's  right  and  the  bond  survives  to  support  it. 
When  default  occurs  the  surety  may  sue  in  the  right  of  the 
creditor,  and  standing  in  his  place  and  having  all  his  power, 
and  for  this  purpose  the  bond  remains  a  living  and  enforceable 
obligation.  It  is  needless  to  consider  whether  it  retains  such 
vitality  against  the  obligor  as  to  enable  him  to  assign  and  trans- 
fer it  as  a  debt  against  himself,  for  that  question  in  this  case  is 
determined  by  the  judgment  of  foreclosure,  and  for  a  deficiency 
which  was  entered  with  the  express  consent  of  Mrs.  Lynch. 
The  assignee  set  up  title  so  derived,  and  claimed  judgment  for 
a  deficiency  against  Fairchild,  the  assignor  and  obligor,  and 
Mrs.  Lynch  formally  consented  to  the  entry  of  that  judgment 
But  the  question  seems  to  us  immaterial  for  any  present  pur- 
pose. If  we  treat  the  foreclosure  as  operative  only  on  the  land, 
and  the  right  of  the  assignee  as  confined  to  a  bare  transfer  of 
the  mortgage  as  distinguished  from  any  personal  obligation 
beyond  it,  there  still  remains  the  decisive  fact  that  Fairchild,  as 
surety  for  Mrs.  Lynch,  paid  the  bond  and  mortgage  to  its  holder 
and  was  entitled  to  both  subrogation  to  the  collateral  and  sub- 
stitution to  the  debt,  and  when  default  occurred,  that  he  fairly 
exhausted  and  applied  the  collateral,  and  now,  standing  in  the 
place  of  the  creditor,  may  sue  Mrs.  Lynch  for  the  balance  due 
from  her  upon  her  covenant  to  pay  the  bond ;  and  the  latter 
survives  sufficiently  at  least  to  support  that  action.  The  case 
in  the  end  seems  to  us  to  differ  from  those,  in  which  the  right 
of  the  surety  has  been  many  times  sustained,  in  but  two  par- 
ticulars ;  first,  that  the  surety  paid  before  default ;  and  second, 
that  his  liability  and  that  of  the  principal  debtor  were  the  pro- 
duct of  two  separate  instruments,  instead  of  one  and  the  same. 
As  to  the  first,  it  is  to  be  observed  that  no  right  of  action  was 
asserted  until  after  default,  and  the  purchase  made  might  well 
be  treated  as  effectual  at  that  date,  if  not  before ;  and  as  to  the 
second,  that  the  two  instruments  constituted  the  elements  of 
the  one  contract,  and  read  together  put  the  covenantor  in  the 
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same  practical  position  which  she  would  have  occupied  if  she 
had  signed  the  bond  as  principal  debtor,  Fairchild  signing  it  as 
her  surety.  We  are  thus  of  opinion  that  the  General  Term 
erred  in  holding  Fairchild's  right  of  action  to  have  been  extin- 
guished. 

But  the  judgment  for  the  defendant  is  sought  to  be  sustained 
on  another  ground.  In  the  foreclosure  action,  as  we  have  said, 
both  Fairchild  and  Mrs.  Lynch  were  made  parties  defendant, 
and  personal  judgments  against  each  for  any  ultimate  deficiency 
were  sought.  Mrs.  Lynch  defended :  denying  her  assumption 
of  the  debt ;  charging  the  bond  and  mortgage  to  be  fraudu- 
lent; pleading  her  coverture;  but  among  all  her  defenses, 
never  alleging  that  of  payment  or  the  extinguishment  of  the 
bond.  Before  trial  she  signed  a  stipulation  consenting  that  a 
judgment  might  be  entered  in  the  action  for  the  relief  de- 
manded in  the  complaint,  except  so  far  as  it  sought  to  make  her 
liable  for  a  deficiency,  and  judgment  was  accordingly  entered 
of  foreclosure  and  sale  and  against  Fairchild  for  a  deficiency. 
The  effect  of  this  judgment  she  claims  discharges  her  liability 
in  two  ways.  She  contends  that  the  acceptance  of  the  stipu- 
lation by  the  then  plaintiff  released  her,  and  as  a  consequence 
released  Fairchild,  her  surety,  notwithstanding  it  conclusively 
established  his  liability ;  and  whether  he  chose  to  avail  himself 
of  a  defense  personal  to  himself  or  not ;  and  further  insists 
that  the  judgment  at  all  events  conclusively  determined  that 
she  was  not  liable  for  a  deficiency.  But  it  seems  to  us  very 
clear  that  it  determined  nothing  as  between  the  co-defendants, 
Fairchild  and  Mre.  Lynch.  Their  rights  as  between  themselves 
were  not  in  issue,  were  not  tried,  were  not  decided,  and  were 
totally  immaterial  to  the  case  before  the  court.  It  is  doubtful, 
even,  if  the  effect  of  the  stipulation  was  not  simply  to  with- 
draw from  the  case  the  then  plaintiff's  right  of  action  for  a  de- 
ficiency against  Mrs.  Lynch,  and  leave  it  open  for  future  liti- 
gation if  such  should  be  deemed  necessary.  But,  whether  that 
be  so  or  not,  it  certainly  did  not  adjudicate  upon  any  rights  or 
equities  between  Mrs.  Lynch  and  Fairchild  and  left  them 
wholly  undetermined.     These  rights  were  not  before  the  court ; 
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neither  pleaded  nor  proved;  nnessential  to  the  judgment 
rendered,  and  so  not  involved  in  it.  That  the  court  had  power 
to  have  determined  the  ultimate  rights  of  the  parties  as 
between  themselves  is  true ;  but  where  such  are  not  material 
to  the  actual  issues  before  the  court,  or  to  the  relief  to  be  ad- 
ministered, they  must,  at  least,  in  some  manner  be  brought  to 
the  notice  of  the  court,  and  actually  determined,  or  involved 
in  the  judgment  rendered,  before  that  judgment  can  operate 
upon  them.  The  rule  that  a  judgment  is  conclusive  not  only 
as  to  the  questions  litigated  but  those  which  might  have  been 
litigated,  means  such  as  were  within  the  issues  before  the  court 
and  so  might  have  been  determined.  Such  was  not  the  case 
here.  Mrs.  Lynch  denied  her  personal  liability  to  plaintiff  in 
the  foreclosure.  Whether  or  not  she  was  so  liable  to  Fairchild 
by  reason  of  his  purchase  of  the  bond  was  a  question  not  pre- 
sented,  and  which,  as  the  case  stood,  could  not  have  been  tried. 
The  necessary  facts  for  such  a  determination  were  absent  both 
from  the  pleadings  and  the  proof. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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i&usTAV  Pantzajl,  Respondent,  v.  The  Tilly  Fostbb  Iron 

Mining  Oompa^ny,  Appellant. 

A  master  owes  tlie  daties  to  his  servant  of  famisbing  adequate  and  suitable 
tools  and  implements  for  his  use,  a  safe  and  proper  place  in  wbich  to 
prosecute  bis  work,  and;  wben  tbey  are  needed,  tbe  employment  of  skill- 
ful and  competent  workmen  to  direct  his  labor  and  assist  in  tbe  perform- 
ance of  bia  work. 

No  one  of  these  duties  can  be  delegated  by  tbe  master  to  a  servant  of  any 
grade  so  as  to  exonerate  tbe  master  from  responsibility  to  another  ser- 
vant who  has  been  injured  by  its  non-performance. 

Where  tbe  general  management  and  control  of  an  industrial  enterprise  has 
been  intrusted  to  a  superintendent,  he  stands  in  the  place  of  the  master. 
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and  his  neglect  to  adopt  all  reasonable  means  and  precaations  to  provide 
for  the  safety  of  the  employes  constitates  an  omission  of  duty  on  the 
part  of  the  master,  rendering  him  liable  for  any  injury  to  an  employe, 
resolting  therefrom. 

Defendant  was  the  Owner  of  a  coal-mine  condncted  under  the  management  of 
asuperintendeht  who  had  fall  power  of  control  and  discretion  in  oondact- 
ing  the  work.  Plaintiff,  while  working  in  a  pit  and  upon  a  wall  in  the 
coarse  of  construction,  for  the  purpose  mainly  of  furnishing  a  place  be- 
hind which  to  deposit  the  refuse  material  of  the  mine,  was  injured  by 
the  fall  of  a  mass  of  rock  from  an  overhanging  cliff.  In  an  action  to  re- 
cover damages  for  the  injury,  plaintiff's  testimony  tended  to  show  that 
there  had  been  for  a  long  time  prior  to  the  accident  a  large  crack  parallel 
with  and  about  ten  feet  back  from  the  upper  angle  of  the  face  of  the  cliff 
which  was  plainly  visible  ;  that  the  attention  of  the  superintendent  and 
foreman  had  been  called  to  it,  and  they  were  warned  of  its  dangerous 
character;  that  they  had  instituted  an  experiment  which  showed  that 
the  crack  was  increasing  in  width,  but  they  took  no  precautions,  al- 
though practicable,  to  support  the  rock  while  men  were  working  under 
it.  The  wall  would,  when  completed,  have  furnished  a  support,  but  it 
required  a  long  time  to  complete  it  and  was  not  then  a  protection  to  the 
laborers  at  work  upon  it.  The  rock  which  fell  broke  off  at  the  place 
where  the  crack  had  been  observed.  PlaintifTs  duties  did  not  call  him 
to  any  place  where  the  dangerous  character  of  the  rock  was  visible  and 
he  was  ignorant  of  it.  Edd^  that  a  motion  for  a  nonsuit  was  properly 
denied;  and  that  a  verdict  for  plaintiff  was  justified  by  the  evidence. 

The  rule  that  the  servant  takes  the  risk  of  the  service  presupposes  that  the 
master  has  performed  the  duties  of  care  and  vigilance  which  the  law  casts 
upon  him,  it  only  excuses  where  injury  results  to  the  servant  from  a  haz- 
ard incident  to  the  nature  of  the  employment,  not  from  a  cause  which  the 
exercise  of  proper  care  and  prudence  on  the  part  of  the  master  would 
have  foreseen  and  guarded  against. 

(Argued  May  0, 1885  ;  decided  June  9,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department  entered  upon  an  order 
made  January  13,  1883,  which  affirmed  a  judgment  in  favor  *"] 
of  plaintiff,  entered  upon  a  verdict.  j 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence. 

I/ather  R.  Ma/rsh  for  appellant.    Plaintiff  took  service  sub- 
ject to  all  risks  incident  to  the  position.     If  the  defendant  did 
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nothing  after  the  employment  to  aggravate  the  danger  there  is 
no  liabmty.  {Cfibsm  v.  Brie  By.  Co.,  63  N.  T.  452 ;  De  Forest 
V.  JeweU,  88  id.  268;  Lommg  v.  N.  T.  C.  B.  B.  Co.y  49  id. 
521 ;  Marsh  v.  Chickervng^  25  Hun,  405.)  Plaintiff  not 
having  taken  the  trouble  to  look  for  the  crack  voluntarily  aa- 
Bumed  the  risks  incident  to  the  business  in  which  he  was  en- 
gaged, and  cannot  complain  that  he  suffered  thereby.  {McCosker 
V.  L.  L  B.  B.,  84  N.  Y.  77 ;  Orispin  v.  Babbitt,  81  id.  516 ;  i?e- 
Oraf  V.  iV^.  T.  0.  <&  E.  B.  B.  B.  Co.,  76  id.  125 ;  Stoutenr' 
burgh  V.  Dwnha/r,  13  N.  Y.  Week.  Dig.  445 ;  Conrad  v.  CoL- 
UnSy  70  id.  90.)  The  master  is  bound  to  do  every  thing  which, 
in  the  exercise  of  reasonable  and  ordinary  care  and  prudence, 
he  ought  to  do  and  must  not  omit  any  precaution  which  a  pru- 
dent and  careful  man  would  take  or  ought  to  take.  {Leonq/rd 
V.  CoUinSy  70  N.  Y.  43.)  If  the  person  upon  whom  the  duty 
of  choosing  is  imposed  makes  a  selection  in  good  faith  of  one 
of  several  expedients,  he  vtrill  be  protected  in  such  selection, 
and  negligence  will  not  be  imputed  to  him  unless  the  means 
selected  were  so  grossly  inadequate  to  the  result  to  be  accom- 
plished, as  to  prove  that  the  selection  was  not  made  in  good 
faith.  (  Warner  v.  Erie  By.  Co.,  39  N.  Y.  474 ;  Urquhart  v. 
Ogdensburffy  91  id.  97.)  An  employer  is  not  liable  for  acci- 
dents happening  through  the  carelessness  or  negligence  of  a 
fellow  servant.  {M alone  v.  Hathaway ,  64  N.  Y.  5 ;  Devine  v. 
Oae  Co.,  13  N.  Y.  Week.  Dig.  24.)  If  a  servant  is  the  alter  ego 
of  the  master,  the  one  to  whom  the  entire  conduct  of  the  mas- 
ter's business  has  been  intrusted,  then  the  master  is  responsible 
for  his  negligence.  But  if  he  is  merely  employed  t^  do  a  spe- 
cific  thing  and  is  subject  to  the  specific  directions  of  others, 
then  he  becomes  a  fellow  servant  with  those  associated  with 
him  in  the  same  employment.  {Malone  v.  Hathaway,  64  If. 
Y.  9 ;  WHeon  v.  Merry,  L.  R,  1  Scotch  &  0.  Ap.  326.) 
The  mere  title  of  "superintendent"  proves  nothing;  it  dis- 
closes neither  the  nature  nor  scope  of  his  employment.  {Malone 
V.  Eathaway,  64  N.  Y.  5 ;  Crispin  v.  Babbitt,  81  id.  516.) 
Defendant's  whole  duty  was  performed  when  it  employed  com- 
petent men  to  superintend  its  mining  operations.    {Crispin  v. 
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BaibiUy  81  N.  Y.  616 ;  Slater  v.  JeioetC,  85  id.  61 ;  Warner 
V.  -£rid  ^y.  6fe.,  39  id.  468.)  There  being  no  proof  that  de- 
fendant conld  have  taken  any  further  precaations  than  were 
taken,  and  having  done  all  in  its  power  to  protect  the  jnen,  it 
is  not  liable.  {FvUer  v.  Jewett^  80  N.  T.  46 ;  Waatier  v. 
Erie  By.  Co.,  39  id.  468.) 

J.  Edward  &wam,strom  for  respondent.  The  duties  which 
a  master  owes  to  his  servant  are  to  exercise  care  and  prudence 
to  place  beside  him  and  over  him  skillful  and  competent  fellow- 
servants  ;  to  provide  perfect  and  adequate  machinery  or  other 
material  means  and  appliances  for  the  performance  of  any  labor 
which  might  be  laid  upon  him,  and  to  provide  him  a  place 
where  he  may  work,  free  from  all  danger  to  life  or  limb. 
{Laning  v.  N.  T.  C.  R.  R.  Co.,  49  N.  T.  521 ;  Brichner  v. 
Same,  id.  672;  Flike  v.  B.  <&  A.  R.  R.  Co.,  53  id.  549 ;  Booth 
V.  Same,  73  id.  38 ;  FvUer  v.  Jewett,  80  id.  46  ;  Durkm  v. 
Sharp,  88  id.  227;  Eain  v.  Srrdth,  89  id.  879;  Mam.n  v. 
PresU,  etc.,  91  id.  495.)  It  is  the  duty  of  the  master  to  take 
all  reasonable  precautions  for  the  safety  of  his  workmen ;  to 
exercise  care  and  prudence  that  those  in  his  employ  be  not  ex- 
posed to  unreasonable  risks  and  dangers,  and  to  be  careful  that 
his  servants  are  not  induced  to  work  under  a  notion  that  tackle 
and  machinery  is  staunch  and  secure,  when  in  fact  the  master 
knows,  or  ought  to  know,  that  it  is  not  so.  {Ryan  v.  Fowler, 
24  K  Y.  410 ;  Patterson  v.  Wallace,  28  Eng.  L.  &  Eq.  48 ; 
Noyee  v.  Smith,  28  Vt.  59 ;  Combe  v.  ]!^ew  Bedford  Co.,  102 
Mass.  672 ;  Quinoy  Coal  Co.  v.  Hood,  77  111.  75 ;  Stra/den- 
dorf  V.  Rosenthal,  30  Wis.  678.)  The  plaintiff,  when  he  en- 
tered into  the  employ  of  the  defendant,  assumed  those  risks 
which  were  a  natural  and  ordinary  incident  to  the  employment 
from  causes  open  and  obvious,  and  also  any  risks  which  might 
be  announced  to  him  in  advance.  But  he  did  not  assume  risks 
that  were  unreasonable  or  extraordinary ;  nor  risks  that  were 
extrinsic  to  the  employment;  nor  risks  of  the  master's  own 
negligence.  {Flike  v.  B.  <b  A.  R.  R.  Co.,  53  N.  Y.  549; 
Booth  V.  Same,  73  id.  40 ;  Rya/n  v.  Fowler,  24  id.  410 ;  Hutch^ 
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inson  v.  Ry.  Cto.,  5  Wells.,  Hurlst.  &  Gord.  352 ;  Hoyea  v. 
Smithy  28  y  t.  59.)  The  law  does  not  exact  absolute  certaiDty,  bnt 
when  life  is  at  stake  it  demands  that  care  shall  be  taken  to  pro- 
vide, so  far  as  possible,  against  all  contingencies.  {Shselicm  v. 
N.  Y.  a  <&  H.  a.  R.  R.  Co.,  91  N.  T.  839.)  The  defend- 
ant was  bound  to  notify  the  plaintifi  of  the  insecurity  of  the 
overhanging  rock,  and  that  it  was  loose.  (^Si/rahZendorf  v. 
Rosenthal,  30  Wis.  678-680  ;  Whart.  on  Neg.,  §  206.)  Notice 
to  the  superintendent  and  the  foreman  of  the  insecurity  of  the 
overhanging  rock  was  notice  to  the  defendant.  {Quincy  Coal 
Go.  V.  Hoody  77  111.  75 ;  Sydmam,  v.  Fisher  Iron  Co.,  56  Barb. 
155 ;  Corcoran  v.  HoUbrook,  50  N.  Y.  517.)  The  duty  of  in- 
specting the  overhanging  rock  and  taking  precautions  against 
its  falling  was  a  duty  which  concerned  the  safety  and  protec- 
tion of  the  workmen,  and  therefore  one  which  devolved  upon 
the  defendant  to  perform.  (^Mann  v.  Prest.,  etc.,  91  N.  T.  495  ; 
FitUer  V.  JeweU,  80  id.  46 ;  Durkin  v.  Sharp,  88  id.  227 ; 
Coitghtry  v.  Globe  Woolen  Co.,  56  id.  124.) 

RuGEB,  Oh.  J.  The  general  principles  upon  which  this 
action  depends  have  been  so  frequently  discussed  in  recent  cases 
that  any  thing  more  than  a  brief  summary  would  be  unprofit- 
able.  Thus  it  has  been  held  that  a  master  owes  the  duty  to  his 
servant  of  furnishing  adequate  and  suitable  tools  and  imple- 
ments for  his  use,  a  safe  and  proper  place  in  which  to  prosecute 
his  work,  and,  when  they  are  needed,  the  employment  of  skill- 
ful and  competent  workmen  to  direct  his  labor  and  assist  in  the 
performance  of  his  duties.  {Bartonahill  Coal  Co.  v.  Reid,  3 
Macq.  276 ;  Laning  v.  N.  T.  C.  R.  R.  Co.,  49  N.  T.  522 ; 
Brydon  v.  Stewa/rt,  2  Macq.  34 ;  Booth  v.  B.  cfe  A.  R.  R.  Co., 
73  N.  T.  40.)  That  "  no  duty  belonging  to  the  master  to  per- 
form, for  the  safety  and  protection  of  his  servants  can  be  dele- 
gated to  any  servant  of  any  grade  so  as  to  exonerate  the  master 
from  responsibility  to  a  servant  who  has  been  injured  by  its  non- 
performance." {Mann  v.  Prea.,  etc.,  D.  <&  H.  C.  Co.,  91  If. 
Y.  500 ;  Booth  v.  B.  <&  A.  R.  R.  Co.,  supra.)  And  that 
when  the  general  management  and  control  of  an  industrial  en- 
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terprise  or  establishment  is  delegated  to  a  saperintendeut  with 
"^^  ^^'  power  to  hire  and  discharge  servants,  to  direct  their  labors  and 

■^  ^^  obtain  and  employ  suitable  means  and  appliances  for  the  con- 

^     *  duct  of  the  business,  such  superintendent  stands  in  the  place 

*    ^  -  of  the  master,  and  his  neglect  to  adopt  all  reasonable  means 

^  "^^  and  precautions  to  provide  for  the  safety  of  the  employes  con- 

'^^  •  stitutes  an  omission  of  duty  on  the  part  of  the  master,  render- 

r  '•  ing  him  liable  for  any  injury  occurring  to  the  servant  therefrom. 

(Gorooran  v.  HoJhrooh^  59  N.  T.  517.) 

The  case  shows  that  the  defendant  was  the  owner  of  a  coal- 
mine in  Putnam  county,  New  York,  conducted  under  the  man- 
agement of  a  superintendent.  He  was  invested  by  them  with 
full  power  of  control  over  the  same,  and  ample  discretion  and 
authority  in  directing  the  work,  and  using  all  suitable  measures 
and  precautions  for  carrying  on  the  business  of  mining,  and  se- 
curing the  safety  of  the  workmen  employed  in  the  prosecution 
of  the  enterprise. 

The  action  under  review  was  brought  by  a  servant  of  the 
defendant  to  recover  damages  for  personal  injuries  received  by 
him  through  the  fall  of  a  mass  of  rock,  while  working  in  a  pit 
in  which  the  mining  operations  in  question  were  carried  on. 
The  plaintiff,  at  the  time  of  the  accident,  was  upon  a  wall  in 
the  course  of  construction,  for  the  purpose  of  furnishing  a  place 
behind  which  to  deposit  the  refuse  material  of  the  mine,  and, 
as  claimed  by  defendant,  also  with  a  view  of  supporting  the 
overhanging  cliff  from  which  the  rock  injuring  plaintiff  fell. 
At  the  time  of  the  accident  this  wall  had  been  raised  to  the 
height  of  about  sixty  feet,  and  was  still  some  fifty  feet  below 
the  surface  of  the  ground.  While  thus  engaged  with  a  num- 
ber of  other  workmen  a  large  mass  was  detached  and  fell  from 
the  brow  of  the  projecting  cliff  under  which  the  work  was  in 
progress,  and  caused  the  death  of  some  and  the  serious  injury 
of  others,  among  whom  was  the  plaintiff.  The  evidence  as  to 
the  condition  of  the  rock  at  the  time  of  the  accident  was  con- 
flicting, and  raised  questions  of  fact  peculiarly  within  the  prov- 
ince of  the  jury  to  determine.  On  the  part  of  the  defendant, 
it  tended  to  show  that  the  cliff  was  composed  of  gneiss,  a  min- 
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eral  natarallj  marked  by  seams,  joints  and  foliations,  and 
tliat  it  was  in  the  frequent  and  continued  habit  of  causing 
it  to  be  examined  for  the  purpose  of  discovering,  if  possible, 
appearances  indicating  immediate  danger,  and  that  no  such 
indications  had  been  observed  before  the  accident.  On  the 
other  hand,  the  plaintifiPs  evidence  showed  that  a  large  crack, 
parallel  with  and  about  ten  feet  back  from  the  upper  angle  of 
the  face  of  the  cliff,  had  long  existed  and  was  plainly  visible ; 
that  the  attention  of  the  superintendent  and  foreman  had  been 
called  to  it  and  they  were  warned  of  its  dangerous  character ; 
that  they  had  instituted  an  experiment  to  determine  whether 
it  was  growing  or  not,  and  that  such  experiment  did  show  that 
it  was  increasing  in  width,  and  still  took  no  precautions  to  sup- 
port the  rock  while  the  workmen  were  engaged  under  it, 
although  such  precautions  were  practicable  and  frequently 
adopted  in  other  mines.  In  some  cases  braces  of  timbers  ex- 
tending across  from  the  side  of  the  pit  to  the  rock  liable  to 
fall  were  used,  and  in  others  the  overhanging  rock  had  been 
blasted  off.  It  was  also  shown  that  a  wall,  such  as  that  in  pro- 
cess of  construction,  would,  when  completed,  have  furnished 
a  support  to  the  projecting  mass.  The  plaintiff's  evidence 
also  tended  to  show  that  the  rock  broke  off  at  the  place  where 
the  crack  had  been  observed,  and  that  with  the  fall,  the 
crack  disappeared.  It  must,  therefore,  be  assumed  from  the 
verdict  of  the  jury,  that  it  was  determined  that  the  rock 
fell  from  a  cause  of  which  the  defendant  had  notice,  and  that 
precautions  which  would  have  prevented  the  injury  were  not 
adopted,  although  they  were  practicable  and  of  easy  and  safe 
application. 

The  evidence  tended  to  show  that  'the  wall,  then  in  course 
of  construction,  was  not  a  safe  and  suitable  protection  for  the 
laborers  engaged  in  working  upon  it.  It  obviously  required  a 
long  time  to  complete  it,  and  its  main  (Resign  seemed  to  be  to 
furnish  a  place  for  the  deposit  of  refuse  material.  During  the 
course  of  its  erection  it  certainly  afforded  no  protection  to 
those  working  below  the  cliff,  and  the  jury  was  authorized  to 
infer  from  the  fact  that  it  was  not  completed  after  a  lapse  of 
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Beveral  years,  that  it  was  not  originallj  designed  as  a  means  of 
present  protection  from  the  dangers  of  falling  rock. 

The  degree  of  vigilance  and  care  required  of  a  master  in  the 
adoption  of  means  of  protection  toward  his  servants  has  been 
much  discussed  by  elementary  writers  as  well  as  in  reported 
cases,  and  the  conclusions  reached  applicable  to  such  a  case  as 
the  present  are  not  disputed.  To  accept  the  rule  extracted 
from  Leonard  v.  GoUina  (70  H.  T.  90),  and  adopted  in  the  ap- 
pellant's brief,  it  is  to  inquire  whether  <^  the  master  did  every 
thing  which  in  the  exercise  of  reasonable  and  ordinary  care  and 
prudence  he  oug£it  to  have  done."  "  Did  he  omit  any  pre- 
caution which  a  prudent  and  cai*ef ul  man  would  take  or  ought 
to  have  taken,"  it  is  difficult  to  see  how  the  defendant  can  claim 
exemption  from  liability. 

But  one  exception  was  taken  by  the  defendant  in  the  case 
and  that  was  to  the  denial  by  the  court  of  its  motion  to  non- 
suit at  the  close  of  the  plarntifPs  evidence.  It  might  very  well 
be  said  that  the  broad  question  argued  before  us  by  the  learned 
counsel  for  the  defendant  was  not  properly  in  the  case  as  it  was 
based  to  some  extent  upon  evidence  given  subsequent  to  the 
taking  of  the  exception ;  but  as  we  think  the  judgment  must 
in  any  event  be  affirmed,  no  injustice  is  done  the  plaintifiE,  by 
considering  all  of  the  evidence  taken  on  the  trial  in  determining 
the  validity  of  this  exception.  The  motion  for  a  nonsuit  was 
placed  upon  grounds  stated  concisely  as  follows :  1st.  That  the 
accident  caasing  plaintiff's  injury  was  incident  to  the  hazardous 
nature  of  his  employment  and  from  a  risk  assumed  by  him  on 
entering  upon  it.  2d.  That  it  did  not  occur  through  an  omission 
on  the  part  of  the  defendant  or  its  agents  to  perform  any  duty 
which  it  owed  to  the  plaintiff.  8d.  That  there  being  no  proof 
of  the  incompetency  of  the  superintendent  when  originally  em- 
ployed, the  defendant  was  not  liable  for  an  accident  caused 
through  an  omission  of  duty  on  his  part  causing  injury  to  a 
fellow  servant.  It  may  be  said  with  reference  to  the  ground  last 
stated  that  it  is  disposed  of  by  reference  to  the  general  propo- 
sition laid  down  at  the  outset  of  this  opinion,  and  the  other 
grounds  involved  questions  of  fact  upon  which  the  evidence 
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was  quite  sufficient  to  take  the  case  to  the  jury.  The  motion 
assumes  that  the  injury  to  the  plaintiff  occurred  solely  from  a 
hazard  incident  to  the  nature  of  the  employment,  and  not  from 
a  cause  which  could  have  been  foreseen  and  guarded  against  by 
the  exercise  of  proper  care  and  prudence  on  the  part  of  the 
master.  This,  however,  was  the  very  question  which  was  dis- 
puted before  the  jury  and  decided  by  it  adversely  to  the  ap- 
pellant. 

The  defendant's  contention  is  based  upon  the  evidence  show- 
ing that  it  is  the  nature  of  gneiss  rock  to  disintegrate  and  fall 
from  time  to  time  at  unexpected  intervals  through  the  action 
of  the  elements  operating  upon  it ;  but  it  does  not  follow  from 
this  fact  that  the  master  is  excused  from  using  proper  precau- 
tions to  protect  his  workmen  from  danger  known  to  the  master 
arising  from  such  a  cause.  .The  very  fact  that  the  material  was 
likely  to  fall  upon  and  injure  the  defendant's  servants  at  un- 
expected times  imposed  upon  defendant  the  duty  of  inspection 
and  frequent  and  careful  examinations,  and  upon  the  discov- 
ery of  any  indications  of  danger,  to  adopt  all  suitable  pre- 
cautions to  protect  its  servants  from  injury.  The  rule  that  the 
servant  takes  the  risk  of  the  service  pre-supposes  that  the  master 
has  performed  the  duties  of  caution,  care  and  vigilance  which 
the  law  casts  .upon  him.  (Booth  v.  JS.  cfe  A,  H.  H.  Oo.y  supra.) 
It  is  those  risks  alone  which  cannot  be  obviated  by  the  adoption 
of  reasonable  measures  of  precaution  by  the  master,  that  the 
servant  assumes. 

It  was  for  an  omission  to  observe  the  dangerous  appearances 
to  which  the  evidence  shows  its  attention  had  been  called  and 
its  neglect  to  adopt  suitable  and  proper  means  of  protection* 
that  the  defendant  has  been  held  liable  by  the  jury.  The  evi- 
dence tends  to  show  that  the  plaintiff  was  ignorant  of  the 
dangerous  condition  of  the  rock,  and  that  his  duties  did  not  call 
him  to  any  place  from  which  it  could  be  observed.  He,  there- 
fore, had  a  right  to  rely  upon  the  performance  of  the  dnty 
owing  by  the  master  of  adopting  proper  and  suitable  measures 
of  precaution  to  guard  him  against  the  consequence  of  any 
danger  arising  from  the  obviously  unsafe  condition  of  the  rock, 
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and  ifl  not  justly  ceusarable  for  an  omiBsion  to  diecoper  the 
impending  danger  himself  in  time  to  avoid  it.  The  master, 
however,  had  notice  that  the  rock  was  in  motion  and  was 
liable  to  fall  at  any  moment  and  was,  therefore,  chargeable  with 
the  daty  in  the  exercise  of  reasonable  care  and  pradence  of 
taking  immediate  steps  to  avoid  the  danger  and  of  warnin  g  the 
men  working  under  it,  of  the  hazard  to  which  they  were  ex- 
posed. 

We,  therefore,  think  that  there  was  evidence  sustaining  the 
verdict  of  the  jury  and  that  the  jadgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  Pboplb  of  toe  Statb  of  Nbw  Yobk,  Respondent,  v.  Mob- 
sib  Kabz,  Appellant.  I 

The  right  to  Hbertf  saeared  to  the  oitisea  bj  conatitutioiiKl  prohibitions 
(State  ConBt..  art.  1,§§  1,  8.  n.  8.  Const,,  14th  Amend.)inolndes  not  only 
the  riglit  to  freedom  of  the  peiaon  from  reBtniLnt,  but  also  the  right  to 
adopt  and  follow  each  lawfal  induHtrial  ponuita  not  tnjutiouB  to  the 
commaoity,  as  he  may  see  fit. 

A  legislative  enactment,  therefore,  which  absolatelj  prohibtta  an  important 
branch  of  Industry,  not  injurious  to  the  communitj,  and  not  traadulently 
condacted,  solely  for  the  reasoD  that  it  competes  with  another,  and  may 
reduce  the  price  of  an  article  of  food,  is  unconstitotional. 

Accordingly  held,  that  the  provision  of  the  act  of  1864  (g  4,  chap.  203, 
Laws  of  1884),  prohibiting  the  manufacture  or  sale  as  an  article  of  food 
of  any  sabstitute  for  butter  or  cheese  produced  from  pure,  unadulterated 
milk  or  cream,  is  anuonstitatloDal,  inasmach  aa  the  prohibition  is  not 
limited  to  unwholesome  or  simulated  enbetitDtsa,  but  absolutely  pro- 
hibits the  manufacture  or  sale  of  any  oompoDnd  designed  to  be  used 
aa  a  substitute  for  butter  or  cheeae,  however  wholesome,  valoabls  or 
cheap  it  may  be,  and  however  openly  and  fairly  the  character  of  the  eub- 
stitate  may  be  avowed  and  published;  and  that  a  oonvietlou  under. sud 
provlaion  for  a  sale  of  oleomargarine,  where  it  appeared  that  the  true 
character  of  the  article  was  avowed,  and  that  the  nabaUtate  was  whole- 
some as  an  article  of  food,  was  error. 

PeopU  V.  Marx  (SS  Eou  G38),  reversed. 

(Aigaed  April  21,  1S80  ;  decided  Jane  18, 1886.) 
SioKBLS— Vol.  LIV.  48 
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neither  pleaded  nor  proved;  unessential  to  the  judgment 
rendered,  and  so  not  involved  in  it.  That  the  court  had  power 
to  have  determined  the  ultimate  rights  of  the  parties  as 
between  themselves  is  true ;  but  where  such  are  not  material 
to  the  actual  issues  before  the  court,  or  to  the  relief  to  be  ad- 
ministered, they  must,  at  least,  in  some  manner  be  brought  to 
the  notice  of  the  court,  and  actually  determined,  or  involved 
in  the  judgment  rendered,  before  that  judgment  can  operate 
upon  them.  The  rule  that  a  judgment  is  conclusive  not  only 
as  to  the  questions  litigated  but  those  which  might  have  been 
litigated,  means  such  as  were  within  the  issues  before  the  court 
and  so  might  have  been  determined.  Such  was  not  the  case 
here.  Mrs.  Lynch  denied  her  personal  liability  to  plaintiff  in 
the  foreclosure.  Whether  or  not  she  was  so  liable  to  Fairchild 
by  reason  of  his  purchase  of  the  bond  was  a  question  not  pre- 
sented, and  which,  as  the  case  stood,  could  not  have  been  tried. 
The  necessary  facts  for  such  a  determination  were  absent  both 
from  the  pleadings  and  the  proof. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


Judgment  reversed. 
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i&usTAV  Pantzar,  Eespondent,  v.  The  Tilly  Fosteb  Iron 

MmiNO  Company,  Appellant. 

A  master  owes  the  duties  to  hXa  serrant  of  f  urnieliiDg  adequate  and  suitable 
toolfl  and  implements  for  bis  use,  a  safe  and  proper  place  in  which  to 
prosecute  his  work,  and;  when  they  are  needed,  the  emplojment  of  skill- 
ful and  competent  workmen  to  direct  his  labor  and  assist  in  the  perform- 
ance of  his  work. 

No  one  of  these  duties  can  be  delegated  by  the  master  to  a  servant  of  any 
grade  so  as  to  exonerate  the  master  from  responsibility  to  another  ser- 
vant who  has  been  injured  by  its  non-performance. 

Where  the  general  management  and  control  of  an  industrial  enterprise  has 
been  intrusted  to  a  superintendent,  he  stands  in  the  place  of  the  master. 
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and  his  neglect  to  adopt  all  reasonable  means  and  precaations  to  provide 
for  the  safety  of  the  employes  constitutes  an  omission  of  duty  on  the 
part  of  the  master,  rendering  him  liable  for  any  injary  to  an  employe, 
resulting  therefrom. 

Defendant  was  the  Owner  of  a  coal-mine  conducted  under  the  management  of 
a  superinteodeht  who  had  fall  power  of  control  and  discretion  in  conduct- 
ing the  work.  Plaintiff,  while  working  in  a  pit  and  upon  a  wall  in  the 
course  of  construction,  for  the  purpose  mainly  of  furnishing  a  place  be- 
hind which  to  deposit  the  refuse  material  of  the  m!ne,  was  injured  by 
the  fall  of  a  mass  of  rock  from  an  overhanging  cliff.  In  an  action  to  re- 
cover damages  for  the  injury,  plaintiff's  testimony  tended  to  show  that 
there  had  been  for  a  long  time  prior  to  the  accident  a  large  crack  parallel 
with  and  about  ten  feet  back  from  the  upper  angle  of  the  face  of  the  cliff 
which  was  plainly  visible  ;  that  the  attention  of  the  superintendent  and 
foreman  had  been  called  to  it,  and  they  were  warned  of  its  dangerous 
character;  that  they  had  instituted  an  experiment  which  showed  that 
the  crack  was  increasing  in  width,  but  they  took  no  precautions,  al- 
though practicable,  to  support  the  rock  while  men  were  working  under 
it.  The  wall  would,  when  completed,  have  furnished  a  support,  but  it 
required  a  long  time  to  complete  it  and  was  not  then  a  protection  to  the 
laborers  at  work  upon  it.  The  rock  which  fell  broke  off  at  the  place 
where  the  crack  had  been  observed.  Plaintiffs  duties  did  not  call  him 
to  any  place  where  the  dangerous  character  of  the  rock  was  visible  and 
he  was  ignorant  of  it.  Held,  that  a  motion  for  a  nonsuit  was  properly 
denied;  and  that  a  verdict  for  plaintiff  was  justified  by  the  evidence. 

The  rule  that  the  servant  takes  the  risk  of  the  service  presupposes  that  the 
master  has  performed  the  duties  of  care  and  vigilance  which  the  law  casts 
upon  him,  it  only  excuses  where  injury  results  to  the  servant  from  a  haz- 
ard incident  to  the  nature  of  the  employment,  not  from  a  cause  which  the 
exercise  of  proper  care  and  prudence  on  the  part  of  the  master  would 
have  foreseen  and  guarded  against. 

(Argued  May  6, 1885  ;  decided  June  9,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department  entered  upon  an  order 
made  January  13,  1883,  which  aflSrmed  a  judgment  in  favor  "") 
of  plaintifE,  entered  upon  a  verdict.  j 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence. 

Ztdher  H.  Marsh  for  appellant.    Plaintiff  took  service  sub- 
ject to  all  risks  incident  to  the  position.     If  the  defendant  did 
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La,  Ann.  227 ;  Metropolitan  .Board  v.  ReiBter^  37  N.  Y.  661 ; 
Comm.  V.  Beao'sej  132  Mass.  152.)  The  fact  that  the  act  of 
1884  may  impair  the  value  of  the  property  does  not  render  it 
unconstitutional.  {Phdps  v.  Raceyj  60  N.  T.  14 ;  HaU  v. 
Thompson,  48  Snpr.  Ct.  481 ;  Bertholf  v.  aReiUy,  74  N. 
y.  521 ;  Thorpe  v.  R.  <&  B.  R,  R.  Co.,  24  Vt.  140 ;  The  7 
SlatiffhterJumse  OaseSy  16  Wall.  36  ;  Munn  v.  State,  4  Otto, 
114.)  The  police  power  includes  the  power  to  prohibit  the 
sale  or  manufacture  of  any  article  of  food  or  drink  deemed 
impure,  unwholesome  or  deceptive.  {Bertholf  v. ,  O^ReiUy, 
74  N.  Y.  620  ;  BU^ier  v.  Miller,  10  Hun,  435  ;  Met.  Board 
V.  Barrie,  34  N.  Y.  622 ;  StaU  v.  Addinffton,  12  Mo.  App.  221 ; 
Bartmm/er  v.  Iowa,  18  Wall.  129  ;  Beer  Go.  v.  Masaachvsetts, 
97  U.  S.  25 ;  Thorpe  v.  R.  R.  Co.,  27  Vt.  149 ;  Cooley  on 
Const.  Lim.  [£dm.  ed.]  718-721.)  The  act  in  question  is  not 
repugnant  to  the  provisions  of  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States.  (Laws 
of  Missouri,  1881,  page  181 ;  In  re  Brosnaham,,  4  McCrary,  1.) 

Rafallo,  J.  The  defendant  was  convicted  in  the  Court  of 
''  General  Sessions  of  the  city  and  county  of  New  York,  of  a  vio- 
lation of  the  sixth  section  of  an  act  entitled  ^^  An  act  to  prevent 
deception  in  sales  of  dairy  products."  (Chap.  202  of  the  Laws 
of  1884.)  On  appeal  to  the  General  Term  of  the  Supreme 
'Court  in  the  first  department,  the  conviction  was  affirmed,  and 
the  defendant  now  appeals  to  this  court  from  the  judgment  of 
affirmance. 

Tlie  main  ground  of  the  appeal  is  that  the  section  in  question 
is  unconstitutional  and  void. 

The  section  provides  as  follows  : 

'^  §  6.  No  person  shall  manufacture  out  of  any  oleaginous 
substances,  or  any  compound  of  the  same,  other  than  that  pro* 
duced  from  unadulterated  milk  or  of  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese  produced 
from  pure  unadulterated  milk  or  cream  of  the  same,  or  shall 
sell  or  ofier  to  sell  the  same  as  an  article  of  food.  This  pro- 
vision shall  not  apply  to  pure  skim  milk  cheese  produced  from 
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pure  skim  milk."  The  rest  of  the  section  subjects  to  heavy 
pnnishments  by  fine  and  imprisonment,  ^^  whoever  violates  the 
provisions  of  this  section." 

The  indictment  charged  the  defendant  with  having  on  the 
81st  of  October,  1884,  at  the  city  of  New  York,  sold  one 
pound  of  a  certain  article  manufactured  out  of  divers  oleagi- 
nous substances  and  compounds  thereof,  other  than  those  pro- 
duced from  unadulterated  milk,  to  one  J.  M.,  as  an  article  of 
food,  the  article  so  sold  being  designed  to  take  the  place  of 
butter  produced  f rorti  pure  unadulterated  milk  or  cream.  It 
is  not  charged  that  the  article  so  sold  was  represented  to  be 
butter,  or  was  sold  as  such,  or  that  there  was  any  intent  to 
deceive  or  defraud,  or  that  the  article  was  in  any  respect  un- 
wholesome or  deleterious,  but  simply  that  it  was  an  article  de- 
signed to  take  the  place  of  butter  made  from  pure  milk  or 
cream. 

On  the  trial  the  prosecution  proved  the  sale  by  the  defend- 
ant of  the  article  known  as  oleomargarine  or  oleomargarine 
butter.  That  it  was  sold  at  about  half  the  price  of  ordinary 
dairy  butter.  The  purchaser  testified  that  the  sale  was  made 
at  a  kind  of  factory,  having  on  the  outside  a  large  sign  '*  Oleo- 
margarine." That  he  knew  he  could  not  get  butter  there,  but 
knew  that  oleomargarine  was  sold  there.  And  the  district^ 
attorney  stated  that  it  would  not  be  claimed  that  there  was  any 
fraudulent  intent  on  the  part  of  the  defendant,  but  that  the 
whole  claim  on  the  part  of  the  prosecution  was  that  the  sale 
of  oleomargarine  as  a  substitute  for  dairy  butter  was  pro- 
hibited by  the  statute. 

On  the  part  of  the  defendant  it  was  proved  by  distinguished 
chemists  that  oleomargarine  was  composed  of  the  same  ele- 
ments as  dairy  butter.  That  the  only  difference  between  them 
was  that  it  contained  a  smaller  proportion  of  a  fatty  substance 
known  as  butterine.  That  this  butterine  exists  in  dairy  but- 
ter only  in  a  small  proportion  —  from  three  to  six  per  cent. 
That  it  exists  in  no  other  substance  than  butter  made  from 
milk  and  it  is  introduced  into  oleomargarine  butter  by  adding 
to  the  oleomargarine  stock  some  milk,  cream  or  butter,  and 


382  Thb  Peoplb  t;.  Mabx.  [June, 

Opinion  of  the  Ck>art,  per  Bafallo,  J. 

churning,  and  when  this  is  done  it  has  all  the  elements  of 
natural  butter,  but  there  must  always  be  a  smaller  percentage 
of  butterine  in  the  manufactured  product  than  in  butter  made 
from  milk.  The  only  effect  of  the  butterine  is  to  give  flavor 
to  the  butter,  having  nothing  to  do  with  its  wholesomeness. 
That  the  oleaginous  substances  in  the  oleomargarine  are  sub- 
stantially identical  with  those  produced  from  milk  or  cream. 
Professor  Chandler  testified  that  the  only  difference  between  / 
the  two  articles  was  that  dairy  butter  had  more  butterine.  | 
That  oleomargarine  contained  not  over  one  per  cent  of  that 
substance,  while  dairy  butter  might  contain  four  or  five  per 
cent,  and  that  if  four  or  five  per  cent  of  butterine  were  added 
to  the  oleomargarine,  there  would  be  no  difference  ;  it  would 
be  butter ;  irrespective  of  the  sources,  they  would  be  the  same 
substances.  According  to  the  testimony  of  Professor  Morton, 
whose  statement  was  not  controverted  or  questioned,  oleomar- 
garine, so  far  from  being  an  article  devised  for  purposes  of  de- 
ception in  trade,  was  devised  in  1872  or  1873  by  an  eminent 
French  scientist  who  had  been  employed  by  the  French  Gov- 
ernment to  devise  a  substitute  for  butter. 

Further  testimony  as  to  the  character  of  the  article  being 
offered,  the  district  attorney  announced  that  he  did  not  propose 
to  controvert  that  already  given.  Testimony  having  been  given  # 
to  the  effect  that  oleomargarine  butter  was  precisely  as  whole- 1 
some  as  dairy  butter,  it  was,  on  motion  of  the  district  attorney,  \ 
stricken  out,  and  the  defendant's  counsel  excepted.  The  broad 
ground  was  taken  at  the  trial,  and  boldly  maintained  on  the 
argument  of  this  appeal,  that  the  manufacture  or  sale  of  any 
oleaginous  compound,  however  pure  and  wholesome,  as  an  arti- 
cle of  food,  if  it  is  designed  to  take  the  place  of  dairy  butter,  is 
by  this  act  made  a  crime.  The  result  of  the  argument  is  that  if, 
in  ths  progress  of  science,  a  process  is  discovered  of  preparing 
beef  tallow,  lard,  or  any  other  oleaginous  substance,  and  com- 
municating to  it  a  palatable  flavor  so  as  to  render  it  serviceable 
as  a  substitute  for  dairy  butter,  and  equally  nutritious  and  valu- 
able, and  the  article  can  be  produced  at  a  comparatively  small 
cost,  which  will  place  it  within  the  reach  of  those  who  cannot 
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aSord  to  buy  dairy  batter,  the  ban  of  this  statute  is  upon  it. 
Whoever  engages  in  the  business  of  manufacturing  or  selling 
the  prohibited  product  is  guilty  of  a  crime ;  the  industry  must 
be* suppressed;  those  who  could  make  a  livelihood  by  it  are 
deprived  of  .that  privilege,  the  capital  invested  in  the  busi- 
ness must  be  sacrificed,  and  such  of  the  people  of  the  State  as 
cannot  afford  to  buy  dairy  butter  must  eat  their  bread  unbut- 
tered.  *  -^ 

The  references  which  have  been  here  made  to  the  testimony 
on  the  trial  are  not  with  the  view  of  instituting  any  compari- 
son between  the  relative  merits  of  oleomargarine  and  dairy 
butter,  but  rather  as  illustrative  of  the  character  and  effect  of 
the  statute  whose  validity  is  in  question.  The  indictment 
upon  which  the  defendant  was  convicted  does  not  mention 
oleomargarine,  neither  does  the  section  (§  6)  of  the  statute, 
although  the  article  is  mentioned  in  other  statutes,  which  will 
be  referred  to.  All  the  witnesses  who  have  testified  as  to  the 
qualities  of  oleomargarine  may  be  in  error,  still  that  would  not 
change  a  particle  the  nature  of  the  question,  or  the  principles 
by  which  the  validity  of  the  act  is  to  be  tested.  Section  6  is 
broad  enough  in  its  terms  to  embrace  not  only  oleomargarine, 
but  any  other  compound,  however  wholesome,  valuable,  or 
cheap,  which  has  been  or  may  be  discovered  or  devised  for  the 
purpose  of  being  used  as  a  substitute  for  butter.  Every  such 
product  is  rigidly  excluded  from  manufacture  or  sale  in  this 
State. 

One  of  the  learned  judges  who  delivered  opinions  at  the^ 
General  Term  endeavored  to  sustain  the  act  on  the  ground  that 
it  was  intended  to  prohibit  the  sale  of  any  artificial  compound, 
as  genuine  butter  or  cheese  made  from  unadulterated  milk  or 
cream.  That  it  was  that  design  to  deceive, which  the  law  rendered 
criminal.  If  that  were  a  correct  interpretation  of  the  act,  we 
should  concur  with  the  learned  judge  in  his  conclusion  as  to  its 
validity,  but  we  could  not  concur  in  his  further  view  that  such 
an  offense  was  charged  in  the  indictment,  or  proved  upon  the 
trial.  The  express  concessions  of  the  prosecuting  officer  are 
to  the  contrary.    We  do  not  think  that  section  6  is  capable  of 
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the  conBtruction  claimed.  The  prohibition  is  not  of  the  manu* 
f  acture  or  sale  of  an  article  designed  as  an  imitation  of  dairy 
butter  or  cheese,  or  intended  to  be  passed  off  as  such,  bat  of  an 
article  designed  to  take  the  place  of  dairy  butter  or  checise. 
The  artificial  product  might  be  green,  red,  or  white  instead  of 
yellow,  and  totally  dissimilar  in  appearance  to  ordinary  dairy 
butter,  yet  it  might  be  designed  as  a  substitute  for  butter,  and 
if  so,  would  fall  within  the  prohibition  of  the  statute.     Simvr- 

"  latioii  of  butter  is  not  tlie  act  prohibited.    There  are  other 
statutory  provisions  fully  covering  that  subject.     Chapter  215 

^of  the  Laws  of  1882,  entitled  "An  act  to  regulate  the  manu- 
facture and  sale  of  oleomargarine,  or  any  form  of  imitation 
butter  and  lard,  or  any  form  of  imitation  cheese,  for  the  preven- 
tion of  fraud,  and  the  better  protection  of  the  public  health," 
by  its  first  section  prohibits  the  introduction  of  any  substance 
into  imitation  butter  or  cheese  for  the  purpose  of  imparting 
thereto  a  color  resembling  that  of  yellow  butter  or  cheese. 
The  second  section  prohibits  the  sale  of  oleomargarine  or  imi- 
tation butter  thus  colored,  and  the  third  section  prohibits  the 
sale  of  any  article  in  semblance  of  natural  cheese,  not  the  legiti- 
mate product  of  the  dairy,  unless  plainly  marked  ^^  imitation 
cheese."  Chapter  238  of  the  Laws  of  1882  is  entitled  "An 
act  for  the  protection  of  dairymen,  and  to  prevent  deception 
in  the  sales  of  butter  and  cheese,"  and  provides  (§  1)  that  every 
person  who  shall  manufacture  for  sale,  or  offer  for  sale,  or 
export  any  article  in  semblance  of  butter  or  cheese,  not  the 
legitimate  product  of  the  dairy,  must  distinctly  and  durably 
stamp  on  the  side  of  every  cheese,  and  on  the  top  and  side  of 
every  tub,  firkin,  or  package,  the  words  "  oleomargarine  but- 
ter," or  if  containing  cheese,  "  imitation  cheese,"  and  chapter 
246  of  the  Laws  of  1882,  entitled  "An  act  to  prevent  fraud 
in  the  sale  of  oleomargarine,  butterine,  suine,  or  other  sub- 
stance not  butter,"  makes  it  a  misdemeanor  to  sell  at  wholesale 
or  retail  any  of  the  above  articles  representing  them  to  be  but- 
ter. These  enactments  seem  to  cover  the  entire  subject  of 
fraudulent  imitations  of  butter,  and  of  sales  of  other  com- 
pounds as  dairy  products,  and  they  are  not  repealed  by  the  act 
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of  1884,  although  that  act  contains  an  express  repeal  of  nine 
other  statutes,  eight  of  which  are  directed  against  impure  or 
adulterated  dairy  products,  and  one  against  the  use  of  certain 
coloring  matter  in  oleomargarine.  The  provisions  of  this  last 
act  are  covered  by  one  of  the  acts  of  1882  above  cited,  and 
the  provisions  of  the  repealed  acts  in  relation  to  dairy  products 
are  covered  by  substituted  provisions  in  the  act  of  1884,  but 
the  statutes  directed  against  fraudulent  simulations  of  butter, 
and  the  sale  of  any  such  simulations  as  dairy  butter,  are  left  to 
stand.  Further  statutes  to  the  same  effect  were  enacted  in 
1885.  Consequently,  if  the  provisions  of  section  6  should  be 
held  invalid,  there  would  still  be  ample  protection  in  the  stat- 
utes against  fraudulent  imitations  of  dairy  butter,  or  sales  of 
such  imitations  as  genfiine. 

It  appears  to  us  quite  clear  that  the  object  and  effect  of  the 
enactment  under  consideration  were  not  to  supplement  the  ex- 
isting provisions  against  fraud  and  deception  by  means  of  imi- 
tations of  dairy  butter,  but  to  take  a  further  and  bolder  step, 
and  by  absolutely  prohibiting  the  manufacture  or  sale  of  any 
article  which  could  be  used  as  a  substitute  for  it,  however 
openly  and  fairly  the  character  of  the  substitute  might  be 
avowed  and  published,  to  drive  the  substituted  article  from  the 
market,  and  protect  those  engaged  in  the  manufacture  of  dairy 
products,  against  the  competition  of  cheaper  substances,  capable 
of  being  applied  to  the  same  uses,  as  articles  of  food. 

The  learned  counsel  for  the  respondent  frankly  meets  this^^ 
view,  and  claims  in  his  points,  as  he  did  orally  upon  the  argu- 
ment, that  even  if.it  were  certain  that  the  sole  object  of  the 
enactment  was  to  protect  the  dairy  industry  in  this  State  against 
the  substitution  of  a  cheaper  article  made  from  cheaper  mate- 
rials, this  would  not  be  beyond  the  power  of  the  legislature. 
This  we  think  is  the  real  question  presented  in  the  case.  Con- 
ceding that  the  only  limits  upon  the  legislative  power  of  the 
State  are  those  imposed  by  the  State  Constitution  and  that  of 
the  United  States,  we  are  called  upon  to  determine  whether  or 
not  those  limits  are  transgressed  by  an  enactment  of  this  de-  / 
scription.  These  limitations  upon  legislative  power  are  neces- 
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sarily  very  general  in  their  terms,  bat  are  at  the  same  time  very 
comprehensivre.  The  Oonstitation  of  the  State  provides  (Art.  1, 
§  1),  that  no  member  of  this.  State  shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  and  privil^es  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers.  Section  6  of  article  1  provides  that^io  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law.  And  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States  provides  that  *'  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."     These  constitutional  safe- 

^  guards  have  been  so  thoroughly  discussed  in  recent  cases  that 
it  wonld  be  superfluous  to  do  more  than  refer  to  the  conclusions 
which  have  been  reached,  bearing  upon  the  question  now  under 
consideration.  Among  these  no  proposition  is  now  more  firmly 
settled  than  that  it  is  one  of  the  fundamental  rights  and  priv- 
ileges of  every  American  citizen  to  adopt  and  follow  such  law- 
ful industrial  pursuit,  not  injurious  to  the  community,  as  he 
may  see  fit.  {Live  Stock  Asa^ny.  The  Crescent  Oitj/j  etc.,,  1  Abb. 
[U.  S.]  398;  Slaughter  House  Cases,  16  Wall,  106;  Gorfidd 
V.  Cory,eU,  4  Wash.  C.  C.  880 ;  Matter  of  Jacobs,  98  N.  Y.  98.) 
The  term  "  liberty,"  as  protected  by  the  Constitution,  is  not 
cramped  into  a  mere  freedom  from  physical  restraint  of  the  per- 
son of  the  citizen,  ai3T)y  incarceration,  but  is  deemed  to  embracoi  ^ 
the  right  of  man  to  be  free  in  the  enjoyment  of  the  faculties!  | 
with  which  he  has  been  endowed  by  his  Creator,  subject  only  to\  I 
such  restraints  as  are  necessary  for  the  common  welfare.    In  the 

j  language  of  Ai!n)BEWs,  J.,  in  Bertholf  v.  O^ReiUy  (74  N.  Y. 
515),  the  right  to  liberty  embraces  the  right  of  man  '^  to  exer- 
cise his  faculties  and  to  follow  a  lawful  ^vocation  for  the  support 
of  life,"  and  as  expressed  by  Ea&l,  J.,  in  In  re  Jacobs,  ^'  one 
may  be  deprived  of  his  liberty,  and  his  constitutional  right 
thereto  violated,  without  the  actual  restraint  of  his  person. 
Liberty  in  its  broad  sense,  as  understood  in  this  country,  means 
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tbe  right  not  only  of  freedom  from  servitade,  imprisonment, 
or  restraint,  bat  the  right  of  one  to  nse  his  faculties  in  all 
lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or 
avocation." 

Who  will  have  the  temerity  to  say  that  these  constitutional 
principles  are  not  violated  by  an  enactment  which  absolutely 
prohibits  an  important  branch  of  industry  for  the  sole  reason 
that  it  competes  with  another,  and  may  reduce  the  price  of  an 
article  of  food  for  the  human  race. 

Measures  of  this  kind  are  dangerous  even  to  their  promoters. 
If  the  argument  of  the  respondent  in  support  of  the  absolute 
power  of  the  legislature  to  prohibit  one  branch  of  industry  for 
the  purpose  of  protecting  another  with  which  it  competes  can 
be  sustained,  why  could  not  the  oleomargarine  manufacturers, 
should  they  obtain  sufficient  power  to  influence  or  control  the 
legislative  councils,  prohibit  the  manufacture  or  sale  of  dairy 
products?    Would  arguments  then  be  found  wanting  to  de^ 
monstrate  the  invalidity  under  the  Constitution  of  such  an  act  ? 
The  principle  is  the  same  in  both  cases.  The  numbers  engaged"^ 
upon  each  side  of  the  controversy  cannot  influence  the  ques;^ 
tion  here.     Equal  rights  to  all  are  what  are  intended  to  be 
secured  by  the  establishment  of  constitutional  limits  to  legisla- 
tive power,  and  impartial  tribunals  to  enforce  them. 

Illustrations  might  be  indeflnitely  multiplied  of  the  evils 
which  would  result  from  legislation  which  should  exclude  one 
class  of  citizens  from  industries,  lawful  in  other  respects,  in 
order  to  protect  another  class  against  competition.  We  cannot 
doubt  that  such  legislation  is  violative  of  the  letter,  as  well  as 
of  the  spirit  of  the  constitutional  provisions  before  referred  to, 
nor  that  such  is  the  character  of  the  enactment  under  which 
the  appellant  was  convicted. 

The  judgment  of  the  General  Term  and  of  the  Court  of 
Sessions  should  be  reversed.  -^ 

All  concur. 

Judgment  reversed. 
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jiS  ^  ^^  ^^^  Matter  of  the  AppKcation  of  the  New  Tobk,  T.ATne 
Ebib  AMD  Western  Kailboad  Company,  for  the  Appoint- 
ment of  Oommissioners  to  examine  the  proposed  Koute 
of  the  New  Yobk,  Lackawanna  and  Western  Bailroad 
Company. 

In  proceedings  under  the  General  Railroad  Act  (§  22,  chap.  140,  Laws  of 
1850)  by  an  aggrieved  land-owner  to  procure  a  change  of  the  proposed 
route  of  a  railroad,  an  appeal  to  this  court  does  not  lie  to  review  ques- 
tions of  fact  passed  upon  by  commissioners  after  hearing  testimony  and 
personally  inspecting  the  locus  in  quo. 

As  to  whether  an  order  in  such  a  proceeding  is  in  any  case  reviewable 
here,  qucBve. 

The  question  as  to  whether  the  crossing  of  another  railroad  should  be  at 
or  over  grade  is  not  determinable  in  such  a  proceeding  ;  but  it  seems  may 
be  determined  and  should  be  brought  up  under  another  provision  of 
the  act  (§  28,  subd.  6). 

(Argued  April  5, 1885 ;  decided  June  16, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  4,  1882, 
which  affirmed  the  decision  of  commissioners  appointed  under 
the  provision  of  the  General  Kailroad  Act  (§  22,  chap.  140, 
Laws  of  1850)  to  procure  a  change  of  the  proposed  route  of 
the  New  York,  Lackawanna  and  Western  Bailroad  Company, 
where  it  crosses  the  land  and  tracks  of  the  petitioner. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  (7.  Robinson  for  appellant.  This  court  has  power  to 
send  the  report  back  to  the  commissioners,  where  errors  of 
law  have  been  committed.  {Matter  of  L.S.&  M.  S.  H.  B.  Co,^ 
89  N.  Y.  442.)  The  remedy  under  section  22  is  the  proper 
one  where  objection  lies  to  the  route.  {In  re  Lockport  cfe 
Buffalo  a.  It.  Co.,  77  N.  Y.  661.) 

t/.  McOuvre  for  respondent.  The  order  of  the  General 
Term  is  not  appealable  to  this  court.  {In  re  N.  T.  C.  H.  H. 
Co.  Y.  Marvin,  11  N.  Y.  276;  ^  rel.  S.  <&  U.  H.  R.  Co., 
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V.  JSettSy  55  id.  600 ;  Matter  of  D.  <&  H.  C.  Co.,  69  id.  209  ; 
Matter  of  P.  P.  A  C.  I.  JS.  R.  Co.,  85  id.  489 ;  Matter  of 
N.  r.,  W.  S.  cfe  B.  B.  JS.  Co.,  94  id.  287.)  A  reasonable  and 
proper  constraction  of  section  22  of  the  General  Eailroad 
Act  does  not  authorize  one  railroad  company,  whose  right  of 
way  and  tracks  are  proposed  to  be  crossed  by  the  tracks  of  a 
road  of  another  company,  to  institute  prooeedings  under  that 
section  for  a  change  of  route.  {Matter  of  B.  H.  T.  &  W.  H. 
R.  Co.,  79  N.  T.  64;  Matter  of  L.  8.  &  M.  S.  R.  R.  Co.,  89 
id.  442.)  When  the  sole  object  of  the  Erie  company,  mani- 
festly and  concededly  by  the  proceeding  in  question,  was  to 
require  an  over-crossing  instead  of  at  grade  as  proposed  by 
the  locating  company,  and  the  only  question  litigated  being 
the  alleged  superiority  of  the  former  mode,  a  question  was 
sent  to  the  commissioners  which  they  had  no  power  to  try  or 
determine.  {Matter  of  L.  8.  A  M.  8.  R.  R.  Co.,  89  N.  Y. 
442.) 

Bapallo,  J.  This  application  was  made  under  section  22 
of  the  General  Bailroad  Law,  and  commissioners  were  ap- 
pointed by  the  Supreme  Court  to  examine  the  route  originally 
located  by  the  respondent  and  the  change  proposed  by  the  ap- 
pellant. This  change,  so  far  as  it  related  to  the  route,  was 
very  slight,  and  the  main  object  of  the  application  seems  to 
have  been  to  change  the  manner  of  crossing  the  appellant's 
road,  from  a  grade  to  an  overhead  crossing.  The  commissioners, 
after  taking  testimony  and  perisonally  inspecting  the  location 
of  the  route  proposed  by  the  respondent,  and  the  substituted 
route  proposed  by  the  appellant,  reported  in  favor  of  retaining 
the  route  originally  located,  assigning  as  the  reasons  for  their 
conclusion,  that  an  overhead  crossing  was  quite  as  practicable 
by  one  route  as  the  other,  and  that  there  was  nothing  in  the 
testimony  bearing  upon  that  question  which  gave  the  alternate 
route  any  advantage  over  that  originally  located. 

From  this  decision  of  the  commissioners  the  appellant  ap- 
pealed to  the  General  Term  where  it  was  affirmed,  and  from 
that  order  of  affirmance  the  present  appeal  is  taken. 
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We  think  the  question  involved  was  one  of  fact,  and,  inde- 
pendently of  the  general  qnestion  of  the  appealability  to  this 
court  of  orders  in  proceedings  of  this  description,  under  the 
General  Bailroad  Law,  it  is  very  certain  that  such  an  appeal 
does  not  lie  to  review  questions  of  fact  passed  upon  by  the 
commissioners  after  hearing  testimony  and  personally  inspect- 
ing the  loeics  in  qtu>. 

The  question  whether  the  crossing  of  appellant's  road 
should  be  at  or  over  grade  was  determinable  under  subdivis- 
ion 6  of  section  28,  and  should  be  brought  up  under  that  sec- 
tion. 

The  appeal  should  be  dismissed* 

All  concur. 

Appeal  dismissed. 


Iggl      Wm.  H.  Kirkland,  Appellant  and  Respondent,  v.  Samuel  K. 
I**  ^ KiLLE,  Impleaded,  etc.,  Appellant  and  Respondent 
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Bonds  issaed  by  a  manafactaring  corporation,  and  to  the  knowledge  of  the 
holder  diverted  from  the  purpose  for  which  they  were  intended  and  au- 
thorized, are  not,  in  the  hands  of  such  holder,  a  debt  against  the  company 
aathorixing  the  maintenance  of  an  action  under  the  Qeneral  Manufactur- 
ing Act  (g  12,  chap.  40,  Laws  of  1848)  against  its  trustees  for  a  failure  to 
make  and  file  an  annual  report. 

V^here  a  corporation  organized  under  said  act  has  never,  in  fact,  com- 
menced business,  and,  before  the  time  prescribed  for  making  such  a  re- 
port has  elapsed,  the  object  for  which  it  is  formed  becomes  impossible 
for  it  to  accomplish,  and  there  is  neither  ability  nor  intention  on  its  part 
at  any  time  to  prosecute  its  business,  it  is  not  required  to  maJLe  such 
report,  and  its  trustees  are  not  liable  to  creditors,  because  of  its  failure 
so  to  do. 

(Argued  May  7, 1885 ;  decided  June  16, 1885.) 

These  are  cross-appeals  from  judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  January  17, 1883,  which  affirmed 
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a  judgment  in  favor  of  plaintifif,  entered  upon  a  verdict  v^hich 
was  rendered  pursuant  to  directions  of  the  court. 

This  action  was  brought  by  plaintiff,  an  alleged  creditor  of 
the  Globe  Smelting  Company,  a  corporation  organized  under 
the  General  Manufacturing  Act,  to  recover  against  defendants, 
trustees  of  the  company,  the  amount  of  the  debt,  because  of 
failure  on  their  part  to  make  and  file  the  annual  report  required 
by  the  act  for  the  year  1876. 

The  alleged  indebtedness  was  certain  bonds  issued  by  the 
company. 

The  material  facts  are  stated  in  the  opinion. 

Samtiel  Ho/nd  for  plaintiff.  The  company  had  a  right  to 
buy  the  property  owned  by  Jones  and  issue  its  stock  in  pay- 
ment therefor.  And  this  stock  was  full  paid  under  the  stat- 
ute. (Act '  of  February  17,  1848,  §  10,  subd.  1,  as  amended 
by  chap.  333  of  the  act  of  1853 ;  Lake  S.  I.  Co.  v.  Drexd^ 
90  N.  T.  87 ;  S.  Excess  Co.  f .  W.  N.  C.  R.  R.  Co.,  99  U.  S. 
[9  Otto]  199.)  A  corporation,  in  the  absence  of  any  statutory 
restriction  forbidding  it,  has  a  right  to  purchase  its  own  stock 
and  hold  and  reissue  the  stock  so  purchased.  {City  Bcmk  v. 
Bruce,  17  K  T.  607;  C.  P.  A  8.  W.  R.  R.  Co.  v.  Ma/rseiOes, 
84  111.  145,  643 ;  Z.  8.  L  Co.  v.  Drexd,  90  N.  T.  93 ;  State 
Bcmk  V.  Fox,  8  Blatchf.  434 ;  Otter  v.  Brevoort  P.  Co,,  50 
Barb.  256.)  The  power  to  contract  debts  is  one  of  the  com- 
mon-law powers  of  a  corporation  and  inherent  in  its  nature, 
and  a  corporation  may  deal  precisely  as  an  individual  can,  ex- 
cept where  restricted  by  charter ;  and  it  may  give  a  time  en- 
gagement to  pay  a  debt  contracted  by  it  in  any  form  which 
does  not  come  within  the  prohibition  of  any  statute.  {Curtis 
V.  LeamU,  15  N.  Y.  9 ;  Mott  v.  Hicha,  1  Cow.  513 ;  Moss  v. 
AveriU,  10  N.  Y.  449;  Barry  v.  Mer.  Ee.  B%  1  Sandf.  Ch, 
280 ;  Feeney  v.  Im.  Co.,  2  Kobt.  599  ;  R.  R.  Co.  v.  lAghthall, 
5  Abb.  [N.  S.]  462 ;  Commonweal^  v.  Pittsburg,  41  Penn. 
St.  278.)  The  statute  making  trustees  liable  for  debts  implies 
the  power  of  the  corporation  to  contract  them,  and  the  power 
to  mortgage  implies  an  ageeement  to  pay  inful/wro.    (Gen. 
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Mfg.  Act  of  February  17,  1848,  §§  12,  23,  24.)  Jones,  by 
exchanging  stock  to  the  amount  of  $100,000  for  bonds  to  the 
same  amount,  parted  with  an  absolute  interest  in  the  property 
of  the  corporation  in  exchange  for  a  mere  lien  upon  it^<? 
taniOy  and  to  that  extent  the  transaction  was  a  benefit  to  the 
company  and  a  detriment  to  him.  This  is  sufficient  considera- 
tion to  uphold  the  bargain.  (  Way  dell  v.  Lv^r^  3  Den.  418  ; 
Miller  v.  Drake^  1  Oaines,  46.)  So  long  as  no  actual  fraud  is 
committed  upon  the  stockholders  or  the  public,  the  action  of 
the  trustees  in  the  exercise  of  their  discretion  will  be  presumed 
to  be  rightful  and  will  not  be  interfered  with  by  the  court. 
{BK  of  U.  8,  V.  Dandridge^  12  Wheat.  64 ;  Chautauqua 
Bh.  V.  RUley,  19  N.  T.  369;  Nelson  v.  Ealon,  26  id. 
410;  Kent  v.  S.  M.  Co.,  78  id.  159.)  Plaintiff  was  a 
honafide  holder  for  value  of  the  $6,500  of  bonds  as  to  which 
the  complaint  was  dismissed.  {Dunoomhe  v.  If.  Y.  JB.  <&  N. 
E.  R.  Co.,  84  N.  T.  190 ;  Adams  v.  Milh,  60  id.  533.)  In 
an  action  under  section  12  of  tne  statute,  the  trustees  cannot 
avail  themselves  of  a  defense  not  personal  to  them,  but  going 
to  the  foundation  of  the  claim  and  cause  of  action  against  the 
corporation  which  would  not  be  available  in  its  favor. 
{Whitney  Anns  Co.  v.  Barlow,  63  N.  T.  62;  Maker  v. 
Chicago,  38  111.  266.)  Plaintiff  claims  nothing  under  the 
mortgage;  it  is  merely  collateral  security,  and  its  invalidity 
would  in  nowise  affect  the  validity  of  the  bdnds  —  the  princi- 
pal debt.  {Phila.  E.  E.  Co.  v.  Lmois,  33  Penn.  St.  33.)  The 
claim  that  the  defendants  are  not  liable  for  debts  except  such 
as  were  contracted  when  they  were  trustees  is  wholly  untenable. 
{S.  <&  H.  1.  Co.  V.  Bliss,  27  N.  T.  297 ;  Eeed  v.  Keese,  60  id. 
616 ;  Denning  v.  Pvleston,  55  id.  655  ;  Nimmons  v.  Hen* 
nion,  2  Sweeny,  663.)  The  claim  that  the  trustees  should  be 
excused  for  the  failure  to  file  their  report  by  reason  of  the 
failing  circumstances  of  the  company  and  its  ceasing  to  do 
business  cannot  be  sustained.  {Sa/nhom  v.  Lefferts,  58  N.  T. 
179  ;  Cwry  v.  S.  V.  M.  Co.,  2  Hun,  110 ;  Chandler  v.  Hoag, 
id.  613.)  The  defendant  Kille  is  estopped  from  questioning 
the  validity  of  any  of  the  bonds  held  by  the  plaintiff.  {Rathor 
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Tjoay  V.  Payne^  34  N.  T.  109 ;  Plwmh  v.  (7.  Ins.  Co.,  18  id. 
894 ;  RcmJm,  v.  /SW«,  82  id.  832 ;  Moss  v.  Averill,  10  id. 
449 ;  Sheldon^  etc.^  Co,  v.  Eickmeyer^  90  id.  607 ;  K^vt  v.  ^. 
M.  Co.^  78  id.  159  ;  RapaUee  v.  StewaH^  27  id.  310  ;  Fan.  ^(?oA 
V.  WhiOoch,  26  Wend.  43;  DezeU  v.  (?efoa,  3  Hill,  215; 
Maker  v.  Chicago,  38  HI.  266  ;  Jtf(?ran  y.  Comers,  2  Black,  722 ; 
W.  G.  Go.  V.  Haihanjoay,  8  Wend.  483 ;  Society  for  Samngs 
V.  i\r<9to  London,  29  Conn.  174 ;  J.Z^  v.  Hoosevelt,  14  Wend. 
103  ;  Martin  v.  Sherman,  2  Sandf.  Oh.  341 ;  Z^  v.  Porter, 
6  Johns.  Cb.  268.) 

Thomas  H.  Hubbard  for  defendant  Samuel  K.  Kille.  The 
provision  of  the  General  Manufacturing  Act  (Laws  1848,  chap. 
40,  §  12),  as  to  liability  of  trustees  for  a  failure  to  make  and 
file  an  annual  report,  should  be  reasonably  interpreted  so  as  to 
eflEect  its  purpose.  {Oa/rrison  v.  Howe,  17  N.  T.  458 ;  BougkUm 
V.  Otis,  21  id.  261 ;  S&H  Q.  Go.  v.  Bliss,  27  id.  297.)  The  debt 
on  which  plaintiff  sues  was  neither  contracted  during  a  default 
in  making  a  report  (17  N.  T.  466),  nor  while  defendant  KiUe 
was  a  trustee  (27  id.  299 ;  17  id.  466).  The  court  erred  in 
sustaining  the  refusal  to  rule  that  the  bonds  of  the  company 
are  not  a  debt  within  the  meaning  of  the  statute.  {Adams  y. 
MiUs,  60  N.  T.  633.)  The  corporation  had  been  dissolved 
before  the  time,  when,  by  the  statute,  a  report  could  be  re- 
quired. {H.  N.  Bk.  V.  St/udvoea,  74  N.  T.  621 ;  Losee  v.  'Btd- 
lard,  79  id.  404 ;  Bonnett  v.  OriswoU,  80  id.  129 ;  Bruce 
V.  Piatt,  id.  379;  Jones  v.  Barlow,  62  id.  208;  80  id. 
388.)  The  court  below  was  right  in  dismissing  the  plaintiff's 
complaint  as  to  the  $6,500  of  bonds.  (2  R.  S.  [6th  ed.]  504- 
507,  §§  38,  40,  49  ;  Douglass  v.  IreUmd,  73  N.  T.  100.)  The 
court  was  right  in  deciding  that  the  plaintiff  could  not  recover 
upon  the  $3,000  of  bonds  given  him  in  payment  for  his  salary 
of  $1,500.    {Adams  v.  Mills,  60  N.  T.  633.) 

Danfoeth,  J.     The  plaintiff  proved  that  the  bonds  in  ques- 
tion were  part  of  a  series  of  first  mortgage  bonds  issued  by 
the  Globe  Smelting  Company,  and  authorized  by  its  trustees 
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for  the  sole  purpose  ^'  of  borrowing  money  in  order  to  saccess- 
fully  conduct  the  businesB  for  which  it  was  incorporated."  It 
appeared  that  the  bonds  were  to  the  plaintiff's  knowledge 
diverted  from  the  purpose  for  which  they  were  intended,  and 
for  that  reason  the  court  below  denied  a  recovery  according  to 
the  prayer  of  the  complaint,  but  against  the  objection  of  the 
defendant  directed  a  verdict  in  favor  of  the  plaintiff  for  $1,500 
and  interest.  Both  parties  appealed  to  the  General  Term ;  the 
plaintiff  because  he  was  not  permitted  to  recover  according  to 
his  claim,  and  the  defendant  because  the  complaint  was  not 
dismissed.  We  agree  with  the  courts  below  so  far  as  they 
went  against  the  plaintiff,  and  as  the  case  is  now  presented, 
discover  no  ground  on  which  even  his  partial  success  can  be 
approved. 

The  complaint  states  a  singl^  cause  of  action  —  a  debt  due 
from  the  company  to  the  plaintiff  as  holder  and  owner  of  the 
bonds.  He  took  part  in  their  creation,  and,  however  honestly 
conceived,  they  appear  to  have  been  unavailing  in  any  legiti- 
mate business  of  the  corporation,  and  serviceable  thus  far  only 
as  a  pretext  for  subjecting  its  trustees  to  a  penalty  imposed  by 
statute  (Laws  of  1848,  chap.  40,  §  12),  for  the  benefit  of  cred- 
itors whose  debts,  f%irly  contracted,  were  enforceable  against 
the  company.  The  recovery  is  placed,  not  upon  the  debt 
named  in  the  complaint,  but  upon  an  aUeged  indebtedness  of 
the  company  for  the  plaintiff's  salary  as  its  president.  The 
evidence  disclosed  that  $3,000  of  the  bonds  were  turned  out 
to  him  in  payment,  and  to  the  extent  of  that  salary  the  trial 
court  held  the  defendant  liable  to  the  plaintiff.  The  defendant 
was  not  brought  into  court  to  answer  such  a  claim.  Concern- 
ing it  there  was  no  allegation,  and  it  may  well  be  that  injustice 
has  been  done  by  its  allowance.  (Code,  §  1207 ;  Bank  v.  Kohn^ 
85  N.  Y.  189 ;  Newdecker  v.  KoUherg,  81  id.  296.)  But  I  do  not 
need  to  go  into  that  question.  The  circumstances  upon  another 
trial,  if  one  is  had,  may  be  different,  and  now  for  other  reasons  the 
defendant's  appeal  must  prevail.  Even  if  the  plaintiff  is  regarded 
as  a  creditor  having  a  valid  debt  against  the  corporation,  he 
has  failed  to  bring  the  case  within  the  statute  upon  which  he 
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relies,  and  by  which  it  is  enacted  ^^  that  every  snch  company 
shall  annually,  within  twenty  days  from  the  Ist  day  of  Janu- 
ary, make  a  report  which  shall  be  published"  in  the  place 
"  where  the  business  of  the  company  is  carried  on  "  *  *  * 
'^  and  filed  in  the  office  of  the  clerk  of  the  county  where  the 
business  of  the  company  shall  be  carried  on."  Nor  is  it  neces- 
sary to  discuss  with  any  minuteness  the  cases  which  have  given 
construction  to  its  provisions.  They  were  referred  to  with 
much  detail  in  Bruce  v.  Piatt  (80  N.  Y,  879),  and  result  in 
this,  that  when  the  condition  of  the  company  is  such  that  the 
end  and  object  for  which  it  was  formed  are  destroyed,  and 
there  is  neither  an  ability  nor  intention  on  its  part  at  any  time 
to  farther  prosecute  its  business,  it  is  no  longer  required  to 
make  the  report  mentioned  in  that  section.  In  other  words, 
when  these  events  happen  it  ceases  to  be  a  company  "  carrying 
on  business,"  and  the  direction  of  the  statute  has  no  applica- 
tion. This  proposition  was  presented  to  the  trial  court  as 
ground  for  dismissing  the  complaint,  and  it  was  error  to  disre- 
gard it.     The  request  was  justified  by  the  evidence. 

Although  formed  in  April,  1874,  the  company  seems  at  no 
time  to  have  had  existence,  except  in  contemplation  of  law. 
Its  organization  was  avowedly  for  the  purpose  "  of  carrying 
on  a  mining,  smelting  and  metallurgical  business,  to  accumu- 
late, conduct  and  supply  water  for  mining  purposes."  Its 
capital  was  fixed  at  $500,000,  but  none  was  paid  in  nor  sub- 
scribed. The  whole  was  transferred  in  payment  for  mining 
property,  smelting  works,  water-works  and  real  estate  once 
owned  by  the  "  Ingot  Mining  Company,"  but  it  became 
extinct  and  was  at  this  time  in  the  hands  of  one  Jones.  He 
received  the  entire  stock  of  the  new  company  and  deeded 
those  things  to  it  The  plaintiff  and  his  son  were  active  pro- 
jectors of  the  enterprise ;  one  or  the  other,  as  evidence  might 
be  credited,  receiving  under  previous  arrangement  a  large 
amount  of  these  first  mortgage  bonds  of  the  new  company  for 
services  in  getting  together,  as  one  testified  "  five  or  six  repu- 
table and  respectable  gentlemen  who  would  file  a  certificate  of 
incorporation."    This  was  done  by  the  plaintiff  and  others  on 
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the  18th  of  April,  1874:,  and  on  the  20th  of  that  month  the 
plaintiff  was  chosen  president.  His  salary  was  fixed  at  $3,000 
per  annum.  On  the  23d  of  May,  the  trustees  resolved  to  issue 
the  bonds  already  referred  to,  secured  by  a  first  mortgage  on 
the  entire  property  of  the  company,  for  the  purpose  above 
mentioned.  The  plaintiff,  as  president,  executed  the  bonds 
and  mortgage,  and  on  the  3d  of  June  the  trustees  resolved  to 
purchase  of  Jones  $100,000  of  the  company's  stock,  and  pay 
therefor  $100,000  of  the  first  mortgage  bonds  just  referred  to. 
This  transaction  was  completed,  and  of  these  bonds,  thirteen, 
amounting  to  $6,600,  came  to  the  plaintiff  and  form  part  of 
his  cause  of  action.  The  company  received  no  money  for 
them.  He  continued  president  for  six  months.  During  that 
time  the  property  was  not  worked,  but,  as  he  says,  "  efforts 
were  made  to  secure  a  superintendent."  On  the  17th  of  July, 
1874,  a  consulting  engineer  was  employed  to  ascertain  and 
report  what  was  the  best  course  to  pursue  in  developing  the 
property.  On  the  20th  of  October,  1874,  at  a  meeting  of  the 
trustees,  it  was  stated  that  immediate  action  was  required  to 
protect  the  property  of  the  company  and  "  pay  expenses  al- 
ready contracted  on  that  account ; "  that  $4,000  would  be  suffi- 
cient for  that  purpose,  and  that  could  be  had  on  a  pledge  of 
the  company  bonds,  as  collateral  to  a  loan,  at  ten  per  cent  per 
annum.  The  secretary  tendered  his  resignation  and  asked  that 
in  providing  funds,  enough  be  raised  to  pay  his  salary,  then 
amounting  to  $600,  and  his  bill  of  $50  for  services  in  organiz- 
ing the  company.  The  loan  was  authorized,  ^^  the  proceeds  to 
be  applied  to  protecting  the  property  of  the  company,  in 
redeeming  property  already  pledged  and  payment  of  expenses 
incurred."  The  plaintiff  then  resigned  as  president ;  so  did 
Bissell,  one  of  the  trustees ;  but  all  these  resignations  were 
laid  upon  the  table,  and  both  president  and  secretary  announced 
'*  that  for  any  further  services  rendered  they  should  make  no 
charge  for  salary,  and  althoagh  only  $1,500  was  owing  to  the 
plaintiff,  the  company  gave  to  him  and  he  received  bonds  to 
the  amount  of  $3,000  in  payment  out  of   $150,000  before 
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authorized.     These  constitute  the  other  part  of  those  set  out 
in  the  complaint. 

The  defendant  came  into  the  board  of  trustees  in  October, 
1874.  Proceedings  were  begun  for  the  foreclosure  of  the 
mortgage  given  to  secm-e  the  $150,000  of  bonds  —  precisely 
when  does  not  appear,  but  they  were  consummated  by  a  decree 
so  that  the  mortgaged  premises  were  advertised  to  be  sold 
December  29,  1875,  and  after  adjournment  actually  sold  in 
February,  1876.  There  is  testimony  from  Garnaghan,  who 
succeeded  Kirkland  as  president,  that  ^^  the  company  incurred 
no  debts  after  November,  1875 ;  it  did  no  business  after  No- 
vember, 1875;  every  thing  that  was  done  by  the  company  or 
in  connection  with  it  after  about  the  middle  of  January,  1875, 
was  in  connection  with  the  foreclosure  proceedings  that  had 
been  begun  about  that  time,  and  after  that,  all  that  was  done 
was  to  foreclose  that  mortgage  and  sell  out  the  property  of  the 
company." 

In  November,  1875,  salaries  ceased,  and  after  that  time  at 
any  rate  no  meeting  of  the  trustees  was  held  nor  any  business 
transacted. 

Not  only  was  there  no  evidence  that  any  other  than  formal 
acts  were  performed  by  the  company  in  furtherance  of  the 
objects  of  its  organization,  but  it  was  proven  without  contra- 
diction "  that  it  never  got  into  business,"  "  that  it  never  con- 
ducted or  carried  on  a  mining,  smelting  or  metallurgical  busi- 
ness, or  that  of  accumulating,  storing  or^  conducting  a  supply 
of  water  for  mining  purposes."  In  short  "  that  it  never  per- 
formed any  part  of  the  business  for  which  it  was  incorporated." 
The  bonds  were  not  negotiated,  and  even  the  preliminary  work 
of  examination  of  the  property  by  the  consulting  engineer, 
and  '^  assessment  work,"  that  is,  work  done  on  the  claim  to 
protect  the  title,  ceased  in  the  early  part  of  1875.  "  It  never 
dug  out  any  ore  with  a  view  to  smelting."  The  last  of  any 
kind  was  in  June,  1875.  There  was  at  no  time  a  superintend- 
ent. Under  these  circumstances  we  think  no  report  in  1876 
was  required  from  the  company.    It  never  had  the  material 
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capacity  to  do  business.  Eycn  its  effort  to  acquire  it  ceased, 
and  its  intention  to  do  so  was  given  np  in  1875. 

The  statute  invoked  bj  the  plaintiff  has  often  been  declared 
to  be  highly  penal,  and  not  to'  be  extended  by  construction. 
We  think  the  case  made  by  him  comes  neither  within  its 
phraseology  nor  its  intent.  It  follows  that  the  plaintiff  must 
fail  on  his  appeal,  and  the  defendant  succeed. 

The  judgment  of  the  court  below  should,  therefore,  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Gkobgb  F.  Wobrishoffee,  Respondent,  v.  The  Noeth  Eiveb 

CoNSTEuonoN  Company. 

The  Albant  and  Bensselabb  Ibon  aitd  Steel  Oohpany, 

Appellant. 

A  court  having  power  to,  and  which  appoints  a  receiver  of  the  assets  of  an 
insolvent  corporation,  maj,  in  aid  of  that  appointment,  forbid  any  after 
interference,  by  way  of  levy  and  seizare  by  attachment  or  execution,  with 
the  property  in  his  possession. 

The  provisions  of  the  Code  of  Civil  Procedure  (§g  603  et  aeq,\  in  reference 
to  injunctions  have  no  application  to  such  a  case. 

The  exercise  of  the  right  to  restrain  such  interference  being  in  the  discre- 
tion of  the  court,  its  determination  is  not  reviewable  here. 

It  seems,  an  objection,  that  upon  the  complaint  in  the  action  for  a  receiver 
no  relief  can  be  granted,  should  not  be  disposed  of  on  motion  to  restrain 
any  such  interference. 

(Argued  June  9,  1885 ;  decided  June  23, 1885.) 

Appeal  by  the  Albany  and  Rensselaer  Iron  and  Steel  Com- 
pany from  an  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  made  January  28,  1885,  which 
affirmed  an  order  of  Special  Term  amending  a  former  order  as 
hereinafter  stated. 
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On  Jannary  12, 1884,  the  said  The  Albany  Lron  and  8teel  Com- 
pany commenced  an  action  against  The  North  Biver  Constrao- 
tion  Company,  defendant  herein.  On  Jannary  14,  a  warrant 
of  attachment  was  issued  in  said  action  and  levied  on  property 
of  the  defendant.  Prior  to  the  date  last  mentioned,  a  receiver 
had  been  appointed  by  the  Court  of  Chancery  of  New  Jersey 
of  said  defendant,  which  was  a  New  Jersey  corporation.  On 
said  January  14,  this  action  was  commenced  by  a  stockholder 
of  the  Construction  Company  for  the  appointment  of  a  receiver 
of  its  property  and  efEects  in  this  State,  and  upon  motion  an 
order  was  granted  appointing  the  New  Jersey  receiver  ancil- 
lary receiver  here.  On  February  7,  1881,  on  motion  of 
plaintifE  an  order  was  made  restraining  all  persons  from 
bringing  or  prosecuting  suits  or  proceedings  against  the  de- 
fendant, or  interference  in  any  way  with  its  assets.  The  Iron 
and  Steel  Company  made  a  motion  to  vacate  said  order,  on 
which  motion  an  order  was  made  July  17,  1884,  modifying 
the  former  order  so  far  as  it  restrained  the  prosecution  to 
judgment  of  its  action  by  the  moving  party,  and  so  far  as  it 
prevented  it  from  collecting  or  enforcing  any  judgment  it 
might  obtain  against  property  which  may  have  been  attached 
before  the  appointment  of  the  ancillary  receiver.  The  motion 
in  other  respects  was  denied. 

A^  J.  Parker  and  Benjamin  H.  Bristow  for  appellant. 
The  injunction  order  cannot  be  sustained  under  the  general 
provisions  of  the  Code  regarding  injunctions.  (Code,  §§  603, 
604,  611-613,  620,  1805,  1806,  1781-1803.)  There  was  no 
inherent  power  in  the  court  to  make  the  order.  {Phoenix 
F.  Oo.  V.  N.  R.  Cone.  Go.y  33  Hun,  156 ;  WUhmson  v.  N. 
i?.  Gone.  Co.j  66  How.  Pr.  42?.)  A  court  of  equity  has  no 
inherent  power  to  make  an  injunction  restraining  one  who  is 
not  a  party  to  the  suit.  {FeUowe  v.  Fellowe,  4  Johns.  Ch.  25 ; 
Watson  V.  FuUery  9  How.  Pr.  425 ;  Fdmonston  v.  Mclxmd^ 
19  Barb.  356 ;  In  re  French  Manuf.  Go.^  12  Hun,  488 ;  In  re 
Waterbury,  8  Paige,  380 ;  FeUowe  v.  Heermane^  13  Abb.  Pr. 
[N.  S.]  1 ;  Erie  By.  Go.  v.  Bamaay^  45  N.  T.  645 ;  Spea/rs 
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y.  MaUhewSy  66  id.  127.)  Plaintiff  failed  to  show  that  lie  was 
entitled  to  any  final  relief  whatsoever.  {McSienry  y.  JeweU 
90  K  Y.  58;  KeUy  y.  (7rapo,  45  id.  86;  H,  Nat.  Bk.  y! 
Laoombej  84  id.  385 ;  WiUUta  v.  Waite^  25  id.  577 ;  Dwrdap 
y.  P.  F.J'M.  Co.,  12  Hun,  627;  74  K  T.  115 ;  Warner  y. 
Jaffray,  96  id.  248 ;  Metropolitam,  Co.  y.  Mo/nhoMan  Co. ,  14 
Abb.  N.  C.  103 ;  Moaea  v.  MoDemtt,  88  N.  Y.  62.) 

Charles  B.  Alexander  for  respondent,  Charles  F.  Woeri- 
shofEer.  The  order  is  not  appealable.  (2  Daniel's  Ch.  Pr.  [4:th 
Am.  ed.]  1743 ;  Durdop  y.  Patterson  F.  I.  Co.,  77  N.  Y.  153 ; 
Nicoll  y.  B<yyd,  90  id.  520 ;  ConnoUy  v.  Krelz,  78  id.  620 ; 
Foote  y,  Lathrop,  41  id.  358 ;  SchaeiUer  y.  Gardner,  47  id. 
404 ;  In  re  PlaU,  9  J.  &  S.  513  ;  Foster  y.  Buffalo,  92  N.  Y. 
629 ;  Van  Dewater  y.  Kelsey,  1  id.  633 ;  Paul  y.  Mtmger, 
47  id.  469 ;  People  y.  Schoonmaker,  50  id.  499 ;  Young  v. 
CampbeU,  75  id.  525  ;  Selden  v.  Yermilyea,  1  id.  533.)  Prop- 
erty in  the  hands  of  a  receiyer  cannot  be  seized  in  execution. 
{Dunlop  y.  P.  Ins.  Co.,  74  N.  Y.  147 ;  Noe  v.  Gibson,  7 
Paige,  513 ;  Spinning  y.  Ohio  L.  I.  &  T.  Co.,  2  Disney,  368.) 
The  court  had  power  to  make  the  order  appealed  from,  and 
power  to  make  the  original  order,  of  which  the  order  appealed 
from  is  a  modification.  (  Wilkinson  y.  N.  R.  Cons.  Co.,  66 
How.  Pr.  423 ;  AtPy-GenH  y.  Guardian  Mut.  Life  Ins.  Co.,  77 
K  Y.  272 ;  2  Story's  Eq.  Jur.  891 ;  Erie  By.  y.  Ramsay,  45 
K  Y.  637 ;  ScMl  y.  Ei^  Ry.  Co.,  51  Barb.  368.)  A  case  was 
made  for  the  order  applied  for,  and  for  the  modifying  order. 
(Mellenry  y.  Jewett,  90  N.  Y.  58 ;  Barclay  y.  Tollman,  4 
Edm.  Ch.  123 ;  Murray  y.  VanderbUt,  39  Barb.  146 ;  Red- 
mond y.  Enfield  Manfg.  Ce.,  13  Abb.  [N.  S.]  332  ;  Redmond 
V.  Hoyt,  3  Hun,  176;  Code,  §  1810;  BrenMm  v.  Wilson,  4r 
Abb.  N.  C.  279 ;  Van  Bein  y.  Elkus,  8  Hun,  516 ;  Worthy  v. 
Benham,  13  id.  176;  AtCy-GevH  y.  Cruardian  Mut.  Life  Ins. 
Co.,  77  N.  Y.  272.) 

Howard  Mansfield  for  respondent,  The  North  Biyer  Con- 
struction Company.    The  order  sought  to  be  reyiewed  is  not 
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appealable  to  this  court.  {AUy.-Oenl.  v.  Guardian  Mut  Life 
Ins.  Co.,  77  N.  Y.  272 ;  Koe  v.  Gibson,  7  Paige's  Ch.  513 ;  P. 
F.  (&  M.  Co.  V.  'JTorth  River  Cons,  Co.,  33  Hun,  166.)  This  is 
not  a  case  in  which  the  receiverehip,  or  any  order  made  in  sup- 
port of  it,  may  be  set  aside  by  this  court  on  the  ground  that  it 
plainly  appears  upon  the  face  of  the  complaint  that,  by  settled 
adjudications,  the  plaintiff,  upon  the  facts  stated,  is  not  entitled 
to  relief.  (  Wilkinson  v.  North  liiver  Cons.  Co.,  66  How.  Pr. 
423  \  P.F.ib  M.  Co.  v.  N.  E.  C  Co.,  33  Hun,  156 ;  Woer- 
ishoffer  v.  JST.  JR.  C  Co.,  6  Civ.  Pro.  113 ;  Selchow  v.  Baker, 
98  k.  Y.  59 ;  Hatch  v.  W.  U.  Tel.  Co.,  93  id.  640 ;  Calkin  v. 
M.  Oil  Co.,  65  id.  557.)  Plaintiff  was,  upon  the  facts  stated  in 
the  complaint,  clearly  entitled  to  final  relief,  and,  by  express 
terms  of  the  statute,  to  the  provisional  remedy  of  a  receiver- 
ship. (Barclay  v.  TaMman,  4  Edw.  Ch.  123 ;  Murray  v. 
Vaiiderhilt,  39  Barb.  140 ;  Redmond  y.  Enfidd  Manfg.  Co.,  13 
Abb.  pS".  S.]  332 ;  Redmond  v.  Soge,  3  Hun,  171 ;  Eoyt  v. 
Thompson,  5  N".  Y.  339 ;  Hibemia  Nat.  Bk.  v.  La^omhe,  84 
id.  385.)  The  order  here  in  question  having  been  made  in 
an  action  not  manifestly  invalid,  and  being  such  as  the  court 
below  had  power  to  grant,  it  follows  that  the  exercise  of  dis- 
cretion in  granting  it  cannot  be  reviewed  by  this  court.  {^Fel- 
lows V.  HeermamA,  13  Abb.  [N.  S.]  1.) 

Finch,  J.  The  order  here  assailed,  in  its  amended  form, 
permits  the  Albany  and  Kensselaer  Iron  and  Steel  Company 
to  prosecute  its  action  against  the  Construction  Company  to 
final  judgment,  and  to  enforce  that  judgment  upon  any  prop- 
erty attached  before  the  appointment  of  the  receiver  in  this 
State,  and  forbids  only  any  other  interference  with  the  assets 
of  the  construction  company.  Its  sole  effect,  as  against  the 
appellant,  is  to  prevent  a  seizure  under  process,  issued  in  its 
action,  of  assets  already  seized  by  the  court,  and  held  as  well 
for  the  appellant's  benefit  as  for  that  of  the  other  creditors. 
It  operates  to  prevent  the  Iron  and  Steel  Company  from  attach- 
ing or  levying  upon,  for  its  own  sole  benefit,  property  already 
attached  and  levied  upon  by  an  equitable  process  for  the  benefit 
SlOKBLS  —  Vou  LTV.  01 
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of  all  the  creditors  alike.  It  preserves  every  right  and  lien 
acquired  before  the  appointment  of  the  receiver  by  the  attach- 
ment creditor,  and  the  privilege  and  power  of  enforcing  them ; 
and  so  raises  merely  the  question  whether  the  tribunal  which 
appoints  a  receiver  may,  in  aid  of  that  appointment,  forbid 
any  after  interference  by  way  of  levy  or  seizure  with  the 
property  in  his  possession.  Both  parties  concede  that  the  pos- 
session of  the  court  must  not  be  invaded  ;  that  its  oflBcer  can- 
not be  sued  without  its  permission ;  and  that  he  cannot  be  dis- 
possessed except  at  the  peril  of  a  contempt.  What  then  must 
needs  be  the  effect  of  the  order  in  this  case  ?  It  commands 
nothing  which  was  not  already  commanded ;  it  forbids  nothing 
which  otherwise  was  permissible ;  it  takes  away  no  right  or 
remedy  which  the  appointment  of  the  receiver  had  not  already 
taken  away.  Its  sole  practical  effect  was  to  give  notice  of  that 
appointment  and  the  rights  secured  by  it,  and  charge  the  spe- 
cific creditor  with  a  conscious  and  wilful  contempt  if  he  assailed 
the  possession  of  the  court.  The  order  served  was  but  a  brief 
transcript  of  the  order  entered  in  the  action  appointing  the 
ancillary  receiver,  for  that  vested  in  him  the  assets  of  the  Con- 
struction Company  and  forbade  not  only  the  officers  and  agents 
of  the  defendant,  but  "all  other  persons"  from  interfering 
with  his  possession  of  the  assets.  The  power  of  the  court  to 
make  that  order,  in  a  case  where  it  had  jurisdiction  to  appoint 
the  receiver  as  a  necessary  incident  of  that  appointment,  can- 
not be  successfully  disputed;  and  certainly  it  would  seem 
strange  if  the  power  should  be  lost  in  the  process  of  bringing 
that  order  to  the  notice  of  a  specific  creditor  so  as  to  insure 
his  obedience  to  it. 

The  provisions  of  the  Code  in  respect  to  injunctions  do  not 
apply  to  the  case.  In  one  sense,  every  order  of  a  court  which 
commands  or  forbids  is  an  injunction.  But  an  injunction 
proper  is  a  recognized  provisional  remedy,  and  the  rules  of 
the  Code  apply  to  it  as  such.  The  order  here  is  not  of  that 
character.  It  is  like  the  one  discussed  in  AUomey-Oeneral  v. 
Guardian  Mut  Ins.  Co.  (77  N.  T.  272),  in  the  respect  now 
under  consideration.  There  the  suit  of  Carlisle  was  restrained  by 
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an  order  in  the  action  in  which  the  receiver  was  appointed,  and 
was  justified  upon  the  ground  that,  as  the  receiver  represented 
both  stockholders  and  creditors,  Carlisle,  through  that  represen- 
tation, was  so  far  a  party  to  th^  action  that  his  proceedings  in 
another  suit  might  be  stayed  by  an  order  aiming  to  protect  the 
possession  and  authority  of  the  receiver.  The  order  was  not 
granted  or  defended  as  an  injunction  order,  but  as  one  within 
the  jurisdiction  of  a  court  of  equity  in  an  action  pending  before 
it,  and  essential  to  the  complete  remedy  which  it  was  authorized 
by  law  to  give.  While  the  facts  upon  which  the  court  acted 
were  not  identical  with  those  hero  presented,  the  ground  on 
which  the  order  rested  and  the  relation  of  the  party  restrained 
by  it  to  the  pending  action  were  substantially  the  same  as  in 
this  case,  and  the  decision  is  an  authority  for  the  existence,  ont- 
side  of  the  provisions  of  the  Code  as  to  injunctions,  of  power 
in  the  court  to  make  the  order  complained  of. 

The  power  existing,  its  exercise  rested  in  the  discretion  of  the 
court  and  so  cannot  be  reviewed  here ;  and  the  further  objec- 
tion, that  upon  the  complaint  in  the  action  for  a  receiver  no 
ultimate  relief  can  be  granted,  is  one  which  ought  not  to  be 
disposed  of  upon  this  motion.  Tlie  courts  below  have  sus- 
tained the  sufficiency  of  the  complaint,  and  it  is  not  at  all  cer- 
tain that  they  are  in  error.  If  they  are,  the  question  may 
more  wisely  be  reserved  to  an  occasion  which  involves  it  directly 
and  necessarily. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Eugenia  A.  Rioe,  Respondent,  v,  IIettt  J.  Barrett  et  al. 
JoHK  J.  Murray  et  al..  Purchasers,  Appellants 

a  Bale  under  judgment  in  a  partition  Bait  was  made  January  22,  1884, 
the  parchasers  to  have  possession  in  February.  Thej  refused  to  take  a 
conveyance,  on  tlie  ground  that  the  Bummons  had  not  been  served  upon 
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certain  infant  defendants.  PlaintiflF  thereupon  on  application  to  the  court 
obtained  leave  to  file  a  supplemental  complaint  and  bring*  in  said  de- 
fendants bj  proper  service ;  this  was  done,  and  on  April  24,  1884,  a 
judgment  was  rendered,  making  the  first  judgment  and  the  sale  under  it 
binding  upon  all  the  parties.  Meanwhile,  no  action  was  taken  by  the 
purchasers  to  be  relieved  from  the  sale,  but  they  had  no  connection  with 
the  subsequent  proceedings.  On  motion  to  compel  them  to  complete 
the  sale,  Iield,  that  they  were  discharged  from  anj  obligation  by  the 
delay  in  perfecting  the  title. 
A  purchaser  at  a  partition  sale  is,  under  ordinary  circumstances,  entitled 
to  the  conveyance  of  a  good  title  at  the  time  fixed  by  the  agreement,  and 
an  unreasonable  delay  in  furnishing  the  same  is  a  sufficient  answer  to 
an  application  to  compel  him  to  take  a  conveyance. 

(Argued  June  21,  1885  ;  decided  June  28,  1885.) 

Appeal  from  orders  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  12, 
1885,  which  reversed  orders  of  Special  Term,  denying  motions 
on  the  part  of  plaintiff  to  compel  John  J.  Murray  and  others, 
purchasers,  to  complete  their  purchases,  and  relieving  them 
jfrom  such  purchases.  The  General  Term  orders  required  said 
purchasers  to  complete  their  respective  purchases.  (Mem.  of 
decision  below,  35  Hun,  366.) 

John  11.  Bergen  and  Edward  C,  Boardma/n  for  appellants. 
If  there  were  defects  in  the  title,  or  irregularities  in  the  pro- 
ceedings, which  could  be  cured  at  the  time  for  carrying  out,  the 
purchasers  would  not  be  relieved  on  account  of  such  def ecta ; 
but  they  could  not  be  held  to  await  the  determination  of  what 
is  practically  a  new  action.  {People  v.  Open  Boa/rd^  92  N.  Y. 
98.)  A  purchaser  at  a  judicial  sale  will  not  be  compelled  to 
take  a  title  where  there  is  a  reasonable  doubt  as  to  its  validity. 
{Jordan  v.  PoiUon,  77  N.  T.  518 ;  ArgaU  v.  Raynor^  20  Hun, 
367 ;  ShAver  v.  Shriver,  86  N.  T.  575.)  A  judgment  and  sale, 
which  are  void  when  made,  cannot  be  made  good  by  any  act 
done  afterward.  {Litch^field  v,  BundeU,  5  How.  Pr.  341.)  The 
plaintiff  having,  concededly,  failed  to  bring  the  infant  defend- 
ants within  the  jurisdiction  of  the  court,  under  the  original 
judgment  and  sale  thereunder,  her  subsequent  proceeding, 
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whereby  she  seeks  to  bind  them  by  a  new  judgment,  are  in- 
effectual, null  and  void.  {Litchfield  v.  Bundell^  5  How.  Pr. 
341 ;  Boger  v.  McLean^  34  N,  T.  636.)  The  purchasers  were 
entitled  to  a  good  title,  under  the  decree  and  sale  of  which 
they  bought,  and  were  not  bound  to  await  the  determination 
of  what  is  practically  a  new  action  and  a  new  judgment. 
{People  V.  Open  Boards  92  N.  T.  98.)  A  purchaser  at  a 
judicial  sale  will  not  be  compelled  to  take  a  title  when  there 
is  a  reasonable  doubt  as  to  the  validity,  of  the  title.  [Jordan 
V.  PoiUon,  77  N.  Y.  618 ;  ArgaU  v.  Raynor^  20  Hun,  267 ; 
Shriver  v.  ShrvoeVy  86  N.  Y.  675.) 

Joshua  M.  Van  Cott  for  respondent. 

Miller,  J.  The  sale  under  the  decree  in  partition  in  this 
case  was  made  on  the  22d  day  of  January,  1834.  The  appel- 
lants, Murray,  Phelan  and  Mander,  who  were  severally  pur- 
chasers upon  the  sale,  objected  to  taking  a  deed  of  the  prem- 
ises, upon  the  ground  that  the  referee  could  not  give  a  good 
title  thereto,  for  the  reason  that  the  infant  defendants  had  not 
been  brought  before  the  court  by  a  proper  service  although 
they  had  appeared  by  gua/rdiana  ad  litein. 

The  plaintiff  applied  to  the  court  and  obtained  leave  to  file 
a  supplemental  complaint  and  bring  the  defendants  in  by  a 
proper  service,  and  such  proceedings  were  had  that  a  judgment 
was  rendered  on  the  21st  of  April,  1884,  making  the  interloc- 
utory judgment  and  the  sale  binding  upon  all  the  parties.  In 
the  mean  time  no  action  was  taken  by  the  appellants  to  be  re- 
lieved from  the  sale. 

It  will  be  seen  that  a  delay  was  made  in  furnishing  a  good 
title  for  a  period  of  about  three  months  after  the  sale  had  been 
made,  and  on  the  17th  of  May,  1884,  a  motion  was  made  to 
compel  the  purchasers  to  complete  the  sale.  The  appellants 
claim  that  by  the  delay  in  obtaining  a  decree  which  would 
perfect  the  title,  they  were  exonerated  from  completing  the 
sale.  It  appears  from  the  appeal  papers  that  the  purchas- 
ers were  to  have  possession  in  the  month  of  February,  and 
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that  in  reference  to  two  of  them,  by  reason  of  the  delay,  the  prem- 
ises were  not  rented  for  the  succeeding  year,  and  they  were 
thus  deprived  of  the  benefit  to  be  derived  from  the  occupation 
of  tenants  and  the  payment  of  rent.  We  think  that  the  delay 
thus  made  discharged  the  purchasers  from  any  obligation  to 
take  title.  The  terms  of  the  sale  were  not  complied  with  by  the 
respondent,  and  the  delay  was  not  occasioned  by  any  fault  on 
the  part  of  the  purchasers.  Fop  aught  that  appears,  they  were 
ready  and  willing  to  fulfill  according  to  their  agreement,  and 
it  was  only  the  failure  of  title  that  prevented  a  compliance  by 
them  with  its  terms. 

Under  ordinary  circumstances,  a  purchaser  at  a  partition  sale 
is  entitled  to  a  conveyance  by  a  good  title  at  the  time  fixed  for 
that  purpose,  and  an  unreasonable  delay  in  furnishing  the  same 
is  a  sufficient  answer  to  an  application  to  compel  him  to  take 
a  conveyance  and  fulfill  the  terms  of  sale.  His  right  to  such  a 
conveyance  is  fixed  by  the  agreement,  and  when  there  is  a  fail- 
ure within  a  reasonable  time  to  fulfill  the  same  by  a  proper  and 
valid  deed,  he  is  discharged  from  liability.  The  delay  of  the 
seller  for  three  months  to  perform  the  contract  was  a  sufficient 
excuse  for  refusing  to  comply  with  its  terms  after  the  expira- 
tion of  that  time.  The  purchasers  were  not  bound  to  wait  so 
long,  and  it  matters  not  whether  they  sustained  tlie  injury  by 
the  delay  or  ot\^erwise.  The  seller  was  bound  to  furnish  a  good 
title,  and  when  he  failed  to  do  that,  it  did  not  rest  with  him 
to  say  that  he  would  supply  the  defect  thereafter,  as  might  suit 
his  convenience. 

Under  the  circumstances  presented  by  the  record  before  us, 
the  question  does  not  arise  whether  time  was  of  the  essence  of 
the  contract.  The  delay  here  is  for  too  great  a  period  to  au- 
thorize the  application  of  this  principle. 

There  is  no  proof  that  the  purchasers  acquiesced  in  waiting 
to  allow  the  respondent  to  perfect  the  title.  They  had  no  con- 
nection with  the  proceedings  instituted  and  prosecuted  for  that 
purpose.  They  were  not  parties  in  the  action  and  had  noth- 
ing to  do  with  the  steps  which  were  taken,  after  the  sale  was 
had,  to  remedy  the  difficulty.    It  does  not  appear  that  they 
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had  any  knowledge  of  what  was  done,  and  they  were  not  in  a 
position  to  object  to  or  take  part  in  the  proceedings.  They 
could  not  be  regarded  as  acquiescing  in  a  proceeding  to  which 
they  were  not  parties  and  of  which  they  had  no  notice.  Their 
silence  cannot,  in  any  sense,  be  considered  as  acquiescence  in 
what  was  done. 

For  the  treasons  stated,  without  considering  the  other  ques- 
tions, we  think  the  order  of  the  Q-eneral  Term  should  be  re- 
versed, and  that  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Earl,  J.,  not  voting,  and  FnroH,  J.,  dis- 
senting. 

Ordered  accordingly. 


HABYicr  S.  Almy  et  al..  Appellants,  v.  Horaob  K.  Thubbeb 

et  al.,  Bespondents. 

Defendanta,  in  responBe  to  a  demand  by  an  officer  holding  an  attachment 
for  a  certificate  of  the  property  and  credits  of  the  attachment  debtors  in 
their  hands,  delivered  an  account  current  showing  a  balance  to  the  credit 
of  said  debtors.  In  an  action  by  the  attachment  creditors  wherein  they 
sought  to  recover  an  amount  in  excess  of  the  balance  so  shown,  Tteld,  that 
the  only  essential  part  of  the  account  was  that  showing  the  balance  ;  that 
while  the  items  therein  might  be  taken  as  admissions  against  defendants, 
they  were  not  estopped  thereby,  but  the  same  were  open  for  explanation. 

(Argued  June  8,  1885;  decided  June  28,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Fleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  19,  1883,  which  affirmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  bi*ought  by  Almy  &  Co.,  joined  with  Bowe, 
sheriff  of  the  city  and  county  of  New  York,  as  plaintiffs,  pur- 
suant to  section  677  of  the  Code  of  Civil  Procedure,  to  recover 
from  defendants,  members  of  the  Arm  of  H.  K.  &  F.  B. 
Thnrber  &  Co.,  property  in  their  possession  attached  by  the 
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sheriff  in  an  action  by  his  co-plaintifEs  against  John  Gomard  & 

Co.,  of  Oaracao. 

The  attachment  was  served  npon  said  defendants,  Thnrber& 

Co.,  on  May  10, 1881,  and  a  certificate  as  to  property  or  moneys 

in  their  hands  belonging  to  the  debtors,  J.  Gomard  &  Co., 

was  demanded  from  them  pursuant  to  section  650  of  the  Code. 

On  May  28, 1881,  they  delivered  to  the  sheriff  the  following 

statement : 

New  Tobk,  May  28,  188L 

^^MesBrs.  John  Gk>MABD  &  Co.,  Cnracao, 

"To  BL  K.  &  F.  B.  Thubbeb  &  Co.,  Dr. 

"  Importer  and  Wholesale  Grocers,  W.  Broadway, 

^'  Iteade  and  Hudson  streets. 

«  P.  O.  Box  8895. 

"Cr.  April  26.  By  cash $2,008  63 

"  Dr.    May  10.  To  cash $        20 

"  "       «      13.  Tomdse 1,882  48 

1,882  68 

$120  95 
"  (Signed)  H.  K.  &  F.  B.  Thubbkb  &  Co." 

Plaintiff  claimed  to  recover  $2,003.43  as  the  cash  certified 
to  be  on  hand  to  the  credit  of  the  debtors,  J.  Gomard  &  Co., 
on  May  10,  1881,  when  the  attachment  was  levied.  It  was 
shown  on  the  trial  that  on  May  10, 1881,  there  was  but  $120.95 
in  the  hands  of  defendants,  Thurber  &  Co.,  to  the  credit  of 
the  debtors,  J.  Gomard  &  Co.  The  merchandise  charged  at 
$"1,882.48  having  been  sold  and  delivered  to  the  debtors  by 
defendants  some  time  prior  to  that  date.  The  plaintiffs  ob- 
jected to  such  testimony,  claiming  that  defendants  were  estopped 
from  showing  those  facts  by  the  statement  delivered  to  the 
sheriff,  because  on  receipt  of  such  statement,  the  sheriff,  rely* 
ing  thereon,  made  no  further  effort  to  find  property  subject  to 
the  attachment.  The  defendants  contended  that  the  statement 
alleged  a  balance  of  $120.95  only  to  be  subject  to  the  attach- 
ment. The  court  left  it  to  the  jury  to  say  if  the  certificate 
was  given  for  the  purpose  of  certifying  they  had  $120.95  in 
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their  hands  at  the  time  of  the  levy.     The  jury  found  for  the 
plaintiffs  $120.95. 

Samuel  ffand  for  appellants.  The  defendants  are  estopped 
from  now  denying  the  statements  set  forth  in  the  certificate,  and 
which  the  case  shows  had  such  a  controlling  effect  upon  the 
conduct  of  the  plaintiffs.  {Cornell  v.  Dakin^  38  N.  Y.  253  ; 
Easton  v.  Ooodwin^  22  Minn.  426 ;  DezdZ  v.  Odell^  3  Hill, 
215 ;  Clark  v.  Weaver ^  17  Hun,  481.)  If  a  man  so  conducts 
himself,  whether  intentionally  or  not,  that  a  reasonable  person 
could  infer  that  a  certain  state  of  things  exists,  and  acts  on  that 
inference,  he  shall  be  afterward  estopped  from  denying  it. 
{Blair  v.  Waite^  69  N.  T.  113  ;  Continental  Bk.  v.  Com- 
monwealth  Bk.^  60  id.  575  ;  Boardman  v.  Reny^  84  id.  157.) 
If  a  man  has  willfully  made  a  false  assertion  calculated  to  lead 
others  to  act  upon  it,  and  they  have  done  so  to  their  prejudice, 
he  is  forbidden  as  against  them  to  deny  it.  {Rickerd  v.  Seara^  6 
A.  &E.  469 ;  Coni.  Bk.  v.  Comm.  Bk.,  50  K  T.  575  ;  Stephen's 
Dig.,  Ev.,  art.  105.)  "  Willfully  "  in  this  rule  must  be  under- 
stood, if  not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least  that  he  means  his  representation 
to  be  acted  upon.  {Freeman  v.  Cookey  2  Exch.  663.)  If  a 
party  uses  language,  which,  in  the  ordinary  course  of  business, 
and  the  general  sense  in  which  words  are  understood,  conveys 
a  certain  meaning,  he  cannot  afterward  say  he  is  not  bound,  if 
another,  so  understanding  it,  has  acted  upon  it.  {Cornish  v. 
Abingtony  4  H.  &  N.  549 ;  WeUand  Canal  v.  Hathaway^  8 
Wend.  480.)  When  an  act  produces  conduct  from  which 
flows  injury,  it  cannot  matter  whether  that  conduct  be  affirm- 
ative or  negative,  active  or  quiescent.  {Continental  NaSl  Bk.  v. 
Commonwealth  NaSl  Bk,,  50  N.  T.  675,  585,  586.)  It  was 
not  necessary  for  plaintiffs  to  show  that,  had  it  not  been  for 
the  certificate,  they  could  have  found  other  property  of  Gomard 
&  Go.  which  they  could  have  subjected  to  the  attachment ;  it 
was  enough  that  their  position  was  altered  by  the  certificate, 
and  a  consequent  right  to  abstain  from  further  search  for  the 
property.  {Voorheea  v.  Olmetead^  66  N.  Y.  113.) 
SlOKELS— VpL,  LIV.  52 
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jE,  More  for  respondents.  Defendants  are  not  estopped  bj 
the  account  rendered  from  showing  that  the  balance  on  that 
date  (May  28)  was  the  balance  on  May  10.  (Code,  §  651 ; 
PhiUipsburgh  B7c.  v.  Fulmer,  31  N.  J.  [2  Vroom]  52  ;  Lewis 
V.  PrenaU,  24  Ind.  98 ;  Warder  v.  Baker,  11 N.  W.  Rep!  342, 
346-7.)  It  must  appear  afllrmatively,  or  be  a  fair  inference, 
that  the  plaintifEs  were  injured  by  the  mistake  to  estop  de- 
fendants. {Winnegas  v.  Fowler,  82  N.  Y.  315 ;  Cont  Bk.  v. 
Bk.  of  Comm.,  50  id.  575  ;  Voorhis  v.  Olmstead,  66  id.  117 ; 
Duncan  v.  Berlin,  6  Eobt.  457 ;  11  Abb.  [N.  S.]  116, 118.) 

Danforth,  J.  The  defendants  were  asked  for  "  a  certificate 
of  the  property  or  credits  of  John  Gomard  &  Co.,  in  their 
hands  on  the  10th  of  May,  They  responded  on  the  28th  of 
May  by  an  account  current,  showing  a  credit  balance  of  $120.95. 
It  showed,  also,  the  steps  by  which  this  balance  was  reached. 
These  were  not  called  for  and  might  have  been  omitted.  But 
still  the  only  essential  part  of  the  account  was  that  showing 
the  balance,  certifying  that  so  much  only  belonged  to  or  was 
the  property  of  the  debtors.  The  other  items  were  admissions, 
and  no  doubt  could,  in  a  proper  case,  be  used  as  evidence 
They  were,  however,  open  to  explanation,  and  the  court  went 
quite  far  enough  in  submitting  to  the  jury  the  one  given,  in- 
stead of  directing,  as  matter  of  law,  that  if  there  was  any 
doubt  upon  the  face  of  the  paper,  it  was  removed  by  the  facts 
proven.  They  were  not  controverted  and  could  lead  to  no 
other  conclusion.  The  appellants  rely  chiefly  on  the  doctrine 
of  estoppel.  There  is  no  room  for  its  application.  The  thing 
certified  to  was  the  sum  due  the  debtor.  The  dates  and  items 
of  the  statement  might  suggest  error  in  that  amount  and  so 
lay  the  foundation  for  an  examination  of  the  parties  giving  it 
(Code,  §  651),  but  nothing  more. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Nathan  P.  Pond,  as  Assignee,  etc.,  Respondent,  v.  Ciiaunoey 
G.  Starkweather  et  al.,  Impleaded,  etc.,  Appellants. 

In  an  action  to  recover  the  alleged  pardiase-price  of  a  number  of  boxes  of 
seeds,  plaintiff  proved,  under  o'bjection  and  exception,  that  at  the  time 
of  a  negotiation  for  a  sale  bj  B.,  plaintiff's  assignor,  of  a  quantity  of 
seeds  and  other  property  to  the  firm  of  H.  S.  &  Co.,  at  a  lump  price,  a 
member  of  that  firm  insisted  that  the  seeds  in  question  should  be  in- 
cluded ;  this  B.  refused.  Thereupon  defendants,  the  other  members  of 
said  firm,  told  B.  that,  if  he  would  allow  the  seeds  to  go  in,  thej  would 
pay  for  them  at  the  same  rates  allowed  for  the  other  seeds  ;  this  B.  agreed 
to,  and,  in  reliance  upon  the  agreement,  signed  a  bill  of  sale  to  the  firm, 
covering  the  seeds  in  question.  Held,  that  the  agreement  was  for  a  suffi- 
cient consideration,  and  valid. 

One  who,  as  a  member  of  a  firm,  has  contracted  with  another  for  the  per- 
formance of  a  certain  thing,  is  not  prevented  thereby  from  making  a 
verbal  promise,  as  an  Individual,  concerning  the  same  matter. 

(Argued  June  8,  1885;  decided  June  23,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  31,  1884,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  an  alleged  oral  promise  made 
by  defendants,  two  members  of  the  firm  of  Hiram  Sibley  & 
Co.,  to  pay  for  a  quantity  of  seeds,  delivered  by  one  Briggs, 
plaintiff^s  assignor,  to  said  firm. 

The  facts  appear  sufficiently  in  the  opinion. 

H.  H,  Woodward  for  appellants.  The  fact  that  the  seeds 
were  delivered  to  Sibley  &  Co.  in  bulk,  under  the  written  con- 
tract, and  passed,  without  inspection,  by  the  terms  "  seeds  in 
the  store  and  warehouse,"  for  $30,000,  and  that  these  defend- 
ants were  individual  members  of  that  firm,  did  not  operate  as 
a  waiver  of  the  provisions  for  inspection.  {Forsyth  v.  WoodSy 
11  Wall.  [Cr.  S.]  484;  Mmagh  v.  WIdiemll,  52  N.  Y.  158; 
Second  NaUl  Bk,  v.  BvHy  93  id.  233.)  All  parol  conversa- 
tions in  reference  to  the  subject-matter  of  this  contract,  be* 
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tween  Briggs  and  any  individual  member  of  the  firm  of  Sibley 
&  Co.,  were  a  part  of  these  negotiations,  and  merged  in  the 
writing  which  imports  the  certain  truth  of  the  agreement 
between  the  parties.  {JuUiard  v.  Chaffee^  92  ]N^.  Y.  530; 
Highland  Chem.  <&  M.  Co.  v.  Matthews^  43  Sup.  Ct.  39.) 
The  conversation  relied  upon  by  plaintiff,  as  proof  of  the 
claim  set  forth  in  his  complaint,  is  within  the  general  rule 
which  requires  the  rejection  of  parol  evidence  to  enlarge,  cut 
down,  or  take  away  the  obligations  entered  into,  between  par- 
ties,  and  by  them  reduced  to  writing.  (Chapin  v.  Ddbson^  78 
IS.  T.  79.)  The  case  is  not  within  the  general  rule  which 
allows  a  collateral  agreement  made  prior  to,  or  cotemporaneons 
with,  a  written  agreement,  but  not  inconsistent  with  or  affect- 
ing its  terms,  to  bo  given  in  evidence.  {Johnson  v.  Oppheimer, 
55  N.  Y.  280,  293.)  The  written  contract  shows,  upon  its  face, 
that  it  was  intended  to  express  the  whole  contract  between  the 
parties.  No  collateral  agreement,  as  to  any  matter  not  provided 
for  by  the  terms  of  the  writing,  is  attempted  to  be  shown. 
{Chapin  V.  Dohson^  78  N.  Y.  79 ;  JuUiard  v.  Chaffee^  92  id. 
530 ;  Jones  v.  Jones,  18  Hun,  442.)  If  the  instrument  shows 
that  it  was  meant  to  contain  the  whole  bargain  between  the 
parties,  then  no  extrinsic  evidence  can  be  admitted  to  intro- 
duce a  term  which  does  not  appear  there ;  but  if  it  be  clear 
that  the  written  instrument  docs  not  contain  the  whole,  and 
the  fact  be  shown  that  there  was  a  distinct  collateral  verbal 
agreement  between  the  parties,  not  inconsistent  with  the  writ- 
ten contract,  the  law  does  not  prohibit  such  distinct  collateral 
agreement  from  being  enforced.  {Morga/n  v.  Griffith,  L.  R., 
6  Exch.  70 ;  AngeU  v.  Duhe,  L.  R,  10  Q.  B.  14 ;  Ikirl  v.  Rice, 
111  Mass.  17 ;  Ernerson  v.  Mason,  3  N.  Y.  Sup.  Ct.  185 ;  60 
N.  Y.  394.) 

John  Van  Voorhis  for  respondent.  The  contract  made  by 
Briggs  with  Starkweather  and  AveriU  is  valid,  and  can  be  en- 
forced. {Reynolds  v.  OilberU  13  Hun,  301 ;  Van  Rensselaer 
V.  Aiken,  44  Barb.  547;  W.  <&  D.  Colt.  Ins.  Co.  v.  Smith,  36 
id.  584.)    A  gratuitous  promise  to  pay  money  upon  condition,  or 


1885.]  Pond  v,  Stabkweathee  et  al.  413 

Opinion  of  the  Court,  per  Danforth,  J. 

the  doing  of  some  act,  or  incurring  some  expense,  loss,  or  legal 
obligation,  becomes  binding,  as  a  legal  and  valid  contract,  upon 
acceptance  and  performance  of  the  stipulated  condition  or  act 
by  the  party  to  whom  the  promise  is  made.  {VAmeroux  v. 
Gouldy  7  K.  T.  &49 ;  Holmes  v.  Larkin^  12  Mass.  190  ;  Fram- 
ington  Academy  v.  Cowles^  6  Pick.  433 ;  Kimpton  v.  Coffin^ 
12  id.  129 ;  UnderhiU  v.  Gibson,  2  N.  II.  362  ;  Story  on  Cont. 
[5th  ed.],  §§  561-555 ;  Ba/mes^  v.  Perrin,  9  Barb.  202;  MiU 
ler  V.  Drake,  1  Cai.  45-6;  Leonard  v.  Medenberg,  8  Johns. 
39.)  Although  the  defendants  were  members  of  that  firm, 
yet  Hiram  Sibley  &  Co.  is  an  entirely  distinct  entity.  {Second 
NaCl  Bh.  V.  Burt,  93  N.  Y.  233.)  The  partnership  is  a  dis- 
tinct thing  from  the  partners  themselves,  and  it  would  seem 
that  the  debts  of  the  firm  are  different  in  character  from  other 
joint  debts  of  the  partnerSi  {Forsyth  v.  Woods,  11  Wall.  [TJ. 
S.]  486 ;  Menagh  v.  WMtewell,  52  N.  T.  158.)  The  defend- 
ants' exception  to  the  refusal  of  the  court  to  charge  that 
plaintiff  could  only  recover  a  minimum  amount  is  not  well 
taken.  (I^afl  Bk.  v.  Dreyfus,  17  Weekly  Dig.  160  ;  Wylde 
V.  Northern  72.  li,  Co.,  53  N.  Y.  156 ;  Bruce  v.  KeWy,  7  J. 
&  S.  27;  Fitzpatrick  v.  Woodruff,  16  id.  436;  People  v. 
Mc  Whorter,  4  Barb.  438.) 

Danforth,  J.  The  pleadings  state  a  variety  of  facts,  but 
only  a  single  point,  viz. :  a  promise  by  defendants  to  pay  B., 
plaintiff's  assignor,  the  yalue  of  a  certain  lot  of  eleven  hun- 
dred boxes  of  seeds,  upon  condition  that  he  would  transfer 
and  deliver  them  to  the  firm  of  H.,  S.  <fe  Co.,  performance  by 
him,  and  on  their  part  a  breach.  After  evidence  by  the  plain- 
tiff, the  defendants'  counsel  moved  for  a  nonsuit  upon  the 
ground,  in  substance,  that  the  alleged  cause  of  action  was  un- 
proven.  Evidence  had  been  given  by  B.  (th®  assignor)  that 
upon  the  occasion  of  negotiation  between  himself,  of  one 
part,  as  vendor,  and  the  firm  of  H.,  S.  &  Co.,  of  the  other, 
as  vendees,  respecting  the  sale  of  a  large  quantity  of  seeds 
and  other  property  at  a  lump  price  of  $30,000,  a  member 
of  the  firm  insisted  that  the  seeds  referred  to  in  the  com- 
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plaint  should  be  included ;  that  he,  B.,  refused  to  put  them 
in;  that  thereupon  these  defendants,  being  the  other  two 
members  of  the  firm  of  H.,  S.  &  Co.,  consulted  privately  and 
then  "  asked "  him,  B.,  "  to  come  to  them ; "  he  adds :  They 
then  told  me  if  I  would  allow  the  eleven  or  twelve  hundred 
boxes  of  seeds  to  go  in  under  that  $30,000  that  they  would 
pay  for  them,  and  I  said,  "  then  with  that  agreement  on  your 
part  that  you  will  pay  for  those  seeds  I  will  sign  a  contract  cov- 
ering that."  They  said  they  would  pay  for  them  at  the  same 
rate  the  other  seeds  were  to  go  in  at  under  the  contract,  and 
he,  "  relying  upon  that  agreement  only,"  included  them  in  the 
bill  of  sale  to  H.,  S.  &  Co.,  and  they  took  possession  of  them ; 
that  they  were  worth  at  the  prices  mentioned  in  the  contract, 
between  $4  or  $5  a  box,  and  had  not  been  paid  for.  This 
testimony  was  contradicted  by  the  defendant,  but  if  credited 
it  sustained  the  complaint  in  every  material  point.  No  par- 
ticular variance  was  pointed  out  upon  the  motion  for  a  non- 
suit, and  that  now  suggested  is  quite  unimportant. 

It  is  also  said  for  the  appellant  that  the  contract  testified  to 
by  B.  was  without  consideration,  and  this  is  upon  the  idea  that 
as  the  defendants  were  members  of  the  firm  of  H.,  S.  &  Co., 
the  benefit  accrued  to  them  in  that  relation,  and  not  as  indi- 
viduals. That  may  be  so  ;  but  B.  would  not  have  transferred 
or  delivered  the  seeds  to  the  firm,  except  the  defendants,  as 
individuals,  requested  him  to  do  so,  and  as  individuals  prom- 
ised to  pay  him  therefor,  and  an  inquiry  is  not  to  be  made  into 
their  motive  or  the  advantage  derived  by  them.  If  B.  had 
been  under  a  prior  legal  obligation  to  make  such  transfer,  his 
doing  so  would  not  support  a  new  promise  by  the  firm,  but 
that  is  not  this  case.  The  promise  relied  upon  is  not  the  prom- 
ise of  the  firm,  nor  was  T;he  contract  with  the  firm  signed  until 
after  the  defendants'  agreement  had  been  made.  But  suppose 
a  liability  had  been  first  incurred  by  B.  to  the  firm  in  reference 
to  the  property,  his  engagement  with  the  defendants  would 
still  form  a  sufiicient  consideration  to  support  their  promise. 
A  partner  cannot  make  a  valid  legal  contract  with  a  firm  of 
which  he  is  a  member,  but  this  is  because  the  same  person 
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cannot  be  a  party  on  both  sides,  and  the  principle  in  no  way 
prevents  one  who,  as  member  of  a  firm,  has  already  contracted 
with  another  for  the  performance  of  a  certain  thing,  to  make 
as  an  individual  a  valid  promise  concerning  the  same  matter. 
His  capacity,  as  a  person,  is  not  merged  in  the  partnership. 
Hence  the  defendants  were  competent  to  contract,  and  whether 
tliey  did  or  not  was  upon  the  evidence  a  fair  question  for  the 
jury.  In  view  of  the  conflicting  evidence  and  the  circum- 
stances of  the  case  the  verdict  might  well  have  been  the  other 
way,  but  it  did  establish  the  alleged  agreement  and  its  considera- 
tion, and  we  agree  with  the  learned  court  at  General  Term,  that 
no  error  was  committed  by  the  trial  judge  either  in  receiving 
evidence  or  submitting  it  to  the  jury  for  determination. 

The  judgment  appealed  from  should,  therefore,  be  aflSrraed. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Eespondent,  v. 

Franz  Joseph  Petmecky,  Appellant. 

Where  in  a  criminal  trial  the  defendant,  as  a  witness  in  his  own  behalf, 
makes  conflicting  statements  as  to  material  facts,  a  cliarge  by  the  court 
that  if  the  jury  believe  that  such  witness  has  willfullj  testified  falsely, 
he  is  not  entitled  to  credit,  and  thej  are  authorized  to  disbelieve  his  en- 
tire testimony,  is  proper. 

As  to  whether  it  would  be  proper  for  the  court  to  direct  the  jury  to  wholly 
disregard  the  testimony  of  a  witness  who  had  testified  to  a  willful  false- 
hood, quosre. 

It  seems  that  where  the  language  of  the  court  in  its  charge  upon  a  criminal 
trial  is  doubtful,  and  an  interpretation  might  be  put  upon  it,  making  the 
charge  erroneous,  but,  upon  exception  being  taken,  the  court  disclaims 
such  interpretation,  and  in  explanation  of  the  intended  meaning  of  the 
language  used,  gives  the  correct  rule,  the  error,  if  any,  is  cured  ;  it  can- 
not be  presumed  that  the  jury  would  act  npon  an  instruction  which  the 
court  has  unequivocally  declared  it  did  not  intend  to  make. 

(Argued  June  10,  1885  ;  decided  June  26,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  ordei 
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made  October  31,  1884,  which  affirmed  a  judgment  of  the 
Oourt  of  Oyer  and  Terminer  in  and  for  the  county  of  Cayuga, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree. 
The  material  facts  are  stated  in  the  opinion. 

John  W.  O^Brien  for  appellant.  The  court  erred  in  in- 
structing the  jury  that  if  the  prisoner  had  made  a  statement 
not  true,  to  establish  a  falsity  instead  of  a  truth,  then  the  jury 
was  to  reject  all  his  evidence.  {Dunn  v.  People^  29  N.  Y. 
523 ;  Both  v.  WeOs,  id.  494: ;  WUkins  v.  JEarle^  44  id.  172 ; 
Pease  v.  Smith,  61  id.  477 ;  White  v.  McLean,  67  id.  670 ; 
Deering  v.  Metcdlf,  74  id.  501 ;  Warren  v.  Haight^  62  Barb. 
490.) 

Richard  O.  Steel  for  respondent.  The  court  will  consider  no 
objection  which  is  not  raised  by  an  exception  duly  taken. 
{People  V.  Thorrypson,  41  N.  T.  6,  7 ;  People  v.  Casey,  72  id. 
399.)  The  charge  was,  in  substance,  that  if  the  jury  should 
find  that  the  defendant  had  knowingly  testified  falsely  in  re- 
spect to  a  fact  material  to  the  case,  then  his  testimony  is  en- 
titled to  credit  only  so  far  as  the  jury  shall  find  it  to  be  con- 
sistent with  the  established  facts  of  the  case,  or  corroborated 
by  the  testimony  of  other  witnesses  and  was  correct.  {Dunlop 
V.  Patterson,  5  Cow.  24  ;  People  v.  Evans,  40  N.  T.  5  ;  Deer- 
ing  V.  Metcalf,  74  id.  505  ;  Moett  v.  People,  85  id.  373 ;  Phillips 
on  Ev.,  Cowen  &  Hill's  and  Edwards'  notes,  edition  of  1868, 
507,  note  194  ;  id.  613 ;  Dunlop  v.  Patterson,  5  Cow.  243; 
Stale  V.  Jim,  1  Dev.  508.) 

KuGER,  Ch.  J.  The  defendant  was  convicted  of  the  crime  of 
murder  in  the  first  degree,  at  a  Oourt  of  Oyer  and  Terminer 
held  in  Cayuga  county  in  January,  1884.  The  indictment 
charged  him  with  the  act  of  killing  one  Paulina  Froitzheim  at 
the  city  of  Auburn  on  the  1st  day  of  June,  1883,  with  malice 
aforethought,  and  from  a  deliberate  and  premeditated  design  to 
effect  her  death.    Another  count  was  to  the  effect  that  the 
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commission  of  the  same  crime  was  effected  by  him  while  en- 
gaged in  the  perpetration  of  a  felonj,  to-wit,  grand  larceny. 
The  evidence  shows  that  the  crime  was  committed  on  the  day 
alleged,  at  the  residence  of  the  deceased,  in  the  city  of  Auburn, 
between  the  hours  of  one  and  five  o'clock,  p.  m.,  by  numerous 
blows  inflicted  on  the  head  and  body  of  the  deceased,  with  a 
hatchet  and  other  dangerous  weapons,  and  that  the  defendant 
and  the  deceased  were  the  only  persons  present  at  the  time  of 
its  commission.  "No  witness  saw  the  parties  together  during 
these  hours  or  knew  of  the  occurrence  until  after  five  o'clock  of 
the  day  named.  The  evidence  of  the  prosecution,  however, 
tended  strongly  to  show  that  the  defendant  was  the  perpetrator 
of  the  crime,  and  when  called  as  a  witness  in  his  own  behalf, 
he  admitted  that  the  wounds  causing  the  death  were  inflicted 
by  himself.  This  testimony  left,  as  the  only  question  for  the 
consideration  of  the  jury,  that  of  the  motives  which  in- 
fluenced the  defendant  in  perpetrating  the  crime.  He  testified 
that  it  was  done  in  self-defense,  and  the  material  question 
submitted  was  as  to  the  degree  of  credibility  to  be  accorded 
to  his  testimony  in  establishing  his  alleged  justiflcation  and  the 
absence  on  his  part  of  the  deliberation  and  premeditation  re- 
quired by  the  statute  to  constitute  the  crime  of  murder  in  the 
first  degree. 

The  evidence  showed  that  the  defendant  emigrated  to 
this  country  from  Prussia,  about  the  year  1880,  and  being 
related  to  the  family  of  the  Froitzheims,  went  immediately 
there  on  his  arrival,  and  became  an  inmate  and  boarder  with 
them  at  their  residence  in  Auburn.  Ho  was  a  young  man 
about  twenty-one  years  of  age,  and  came  to  this  country  for 
the  purpose  of  obtaining  employment,  by  which  to  support 
himself,  and  the  deceased  was  a  married  woman  of  mature 
age,  living  with  her  husband  and  being  the  mother  of  two 
grown-up  sons,  who  were  also  inmates  of  the  family.  It  was 
testified  toby  the  defendant  that  soon  after  he  took  up  his 
residence  with  the  Froitzheims,  the  deceased  began  to  profess 
a  pai^sionate  attachment  for  him,  and  annoyed  him  by  her 
repeated  declarations  of  afiection,  which  were  continued 
SicKELs  —  Vol.  LIV.  63 
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to  such  an  extent  that  after  a  period  of  five  months,  he  left 
the  Froitzheims  and  engaged  board  at  other  places  for  the 
period  of  an  additional  year,  during  which  he  was  prosecuting 
his  employment  as  a  mechanic  in  Auburn.  After  this  time 
the  defendant  did  not  again  reside  in  Auburn,  but  removed  to 
Cleveland,  and  after  living  awhile  at  that  place  and  in  Canada, 
returned  to  Prussia.  There  he  resided  and  worked  at  his 
trade  until  February,  1888,  when  he  returned  to  the  city  of 
New  Tork  and  resided  there  until  the  time  of  the  homicide. 
"While  there,  he  absented  himself  from  the  city  for  four  days 
in  May,  during  which  time  he  visited  Madison  county  and 
married  a  Swiss  girl  with  whom  he  became  acquainted  on  his 
last  voyage  to  this  country.  After  remaining  with  his  wife 
for  two  days,  he  abandoned  her  penniless  at  Syracuse,  and  re- 
turned to  New  Tork.  The  evidence  tended  to  show  that  in 
April  or  May,  1882,  while  the  defendant  was  living  at  Cleve- 
land, he  met  the  deceased  by  appointment  at  Syracuse,  and 
remained  with  her  at  a  ,hotel  for  about  two  days  and  nights, 
subsequent  to  which  time  thfey  did  not  meet  again  until  the 
day  of  the  homicide.  It  was  also  claimed  by  the  defendant 
that  frequently  after  leaving  Auburn,  he  received  letters 
from  the  deceased,  requesting  to  see  him,  and  shortly  before 
leaving  New  Tork  on  May  30,  1883,  he  received  a  letter 
froni  her  asking  him  to  visit  Auburn,  stating  that  she  had 
something  she  wished  to  tell  him.  The  letters  were  not  pro- 
duced in  evidence,  the  defendant  claiming  that  he  had  de- 
stroyed them.  The  direct  testimony  of  the  defendant  was  to 
the  eflfect  that  he  started  from  New  Tork  the  afternoon  of  the 
30th  of  May,  and  arrived  in  Auburn  at  4:35  p.  m.,  the  day  after. 
That  he  visited  the  Froitzheim  house  the  succeeding  forenoon 
and  had  an  interview  with  the  deceased,  during  which  she  made 
an  appointment  for  him  to  call  again  in  the  afternoon  while  her 
husband  was  absent  at  his  work.  That  he  did  call  again  about 
two  o'clock  in  the  afternoon,  and  the  deceased  then  told  him 
that  she  wanted  to  leave  her  husband  and  go  away,  and  there- 
after live  with  him.  Upon  the  defendant's  replying  that  he 
would  not  do  this,  and  that  he  was  married,  the  deceased  became 
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enraged,  and  struck  him  in  the  face,  and  seized  him  by  the 
throat ;  that  he  thereupon  drew  his  loaded  revolver  from  his 
pocket  for  the  purpose  of  scaring  her ;  that  he  struck  her  with  it 
on  the  head,  and  during  the  struggle  ensuing,  the  revolver 
dropped  on  the  floor  and  was  picked  up  bj  the  deceased ;  that 
she  then  forced  him  into  the  kitchen,  menacing  him  by  threats 
and  with  the  revolver,  until  he  backed  up  against  the  stove,  and 
being  unable  to  retreat  any  further,  seized  a  hatchet  from  the 
wall,  and  struck  the  blows  producing  death;  that  during 
this  time  he  was  not  in  his  right  mind,  and  acted  instinctively 
and  unconsciously  in  striking  the  deceased ;  that  he  then  ar- 
ranged his  clothes,  washed  his  hands  in  a  bowl  standing  near, 
took  an  overcoat  from  the  house,  and  at  5:55  p.  m.,  left  on  the 
train  of  the  New  York  Central  railroad  for  Albany.  While 
on  board  of  the  train  between  Auburn  and  Syracuse,  he  found 
in  the  pockets  of  the  overcoat  taken  by  him,  a  savings  bank 
book,  two  watches  and  a  cigar-holder. 

The  defendant  was  arrested  next  morning  at  Albany,  while 
attempting  to  procure  money  upon  a  savings  bank  deposit-book 
belonging  to  Martin  Froitzheim.  Upon  his  cross-examination 
the  prisoner  admitted  that  he  took  the  bank-book  from  a 
bureau  with  the  intention  of  using  it,  in  obtaining  money  to 
get  away  with,  and  to  keep  him  while  staying  in  New  York, 
and  that  he  took  one  of  the  watches  from  the  wall,  and  another 
from  some  place  which  he  did  not  recollect.  He  claimed 
that  he  did  not  know  that  he  took  an  undershirt,  which  was  found 
on  his  person  when  arrested,  but  admitted  the  taking  of  a 
pocket-book  containing  money,  from  a  table  in  the  sitting-room 
after  the  killing  had  been  accomplished.  The  defendant  in- 
volved himself  in  other  inconsistencies  and  contradictions  which 
it  is  needless  now  to  point  out.  The  evidence  of  the  prose- 
cution showed  that  the  defendant  when  arrested  had  in  his 
possession  an  overcoat,  wrapper,  two  watches,  a  savings  bank 
deposit- book,  a  pocket-book  containing  money,  a  gold  ring,  a 
watch-chain  and  cigar-holder,  and  other  property  belonging  to 
different  members  of  the  Froitzheim  family,  and  taken  from 
their  residence  at  the  time  of  the  commi^ion  of  the  homicide ; 
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that  ho  signed  the  name  of  Martin  Froitzheim  to  an  order 
with  which  he  was  endeavoring  to  raise  money  upon  the 
bank-book  in  question,  and  afterward  claimed  that  his  name 
was  Nathan  Hejmann,  and  had  not  been  in  Auburn,  but 
obtained  the  book  of  a  man  in  New  York,  who  told  him  to 
take  it  and  go  to  Albany  and  get  the  money  on  it.  The  evi- 
dence also  tended  to  show  the  presence  of  blood-stains  in  vari- 
ous places  on  the  furniture,  walls,  and  doors  in  the  two  stories 
of  the  Froitzheims'  house,  and  raising  the  presumption  that  the 
defendant  thoroughly  examined  the  premises  after  committing 
the  homicide.  When  the  premises  were  first  visited  after  the 
killing,  the  outer  doors  of  the  house  were  all  found  to  be  locked 
and  the  keys  taken  away,  a  ring  belonging  to  the  defendant 
lay  on  the  floor  near  the  body,  and  two  buttons,  apparently  torn 
from  his  vest,  also  lay  near.  The  hatchet,  whose  usual  place 
of  deposit  was  in  the  woodshed,  was  found  under  the  bed  in  a 
bedroom  on  the  first  floor,  stained  with  blood,  and  a  bowl,  used 
for  cooking  purposes,  stood  on  a  chair  near  the  body  filled  with 
bloody  water.  The  defendant  had  been  seen  in  tlie  streets  and 
lots  near  Froitzheim's  on  the  1st  day  of  June,  both  before 
and  after  the  commission  of  the  crime,  and  apparently  attempt- 
ing to  conceal  his  identity  from  those  who  formerly  knew  him. 

On  the  forenoon  of  that  day  he  inquired  of  a  groceress  in 
the  vicinity,  as  to  who  the  inmates  of  Froitzheim's  family 
then  were,  and  whether  they  were  all  at  home,  and  as  to  the 
time  when  Andrew  Froitzheim  returned  from  his  work,  and 
of  other  persons  as  to  the  time  of  departure  of  the  railroad 
trains  over  various  roads  running  out  of  Auburn.  From  this 
abbreviated  summary  of  the  evidence  given  on  the  trial,  it 
will  be  seen,  while  there  are  some  facts  tending  to  corroborate 
portions  of  his  testimony,  there  was  also  much  that  was  irre- 
concilable with  its  truth.  The  synopsis  given  is  quite  as  fa- 
vorable to  the  prisoner  as  the  evidence  will  justify,  and  serves 
to  present  the  bearing  of  the  only  exception  taken  by  his  coun- 
sel, which  was  urged  for  our  consideration  upon  the  argument. 

In  commenting  upon  the  effect  to  be  given  to  the  defendant's 
evidence,    the  trial  judge  {inter  alia)  stated  that  "  a  party  is 
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now  declared  to  be  a  competent  witness  in  his  own  behalf,  and 
the  question  of  the  credit  to  be  attached  to  his  testimony  is  a 
qnestion  for  the  jury.  But  the  interest  he  has  in  the  issne  is 
never  to  be  excluded  from  the  minds  of  the  jury.  The  testi- 
mony is  entitled  to  all  the  weight  which  the  jury  can  fairly 
give  it,  and  was  subject  to  the  same  tests  as  the  testimony  of 
any  other  witness.  So  far  as  the  testimony  of  the  prisoner  at  the 
bar  is  contrdictory  of  itself,  it  cannot  be  true.  Two  contradictory 
statements  cannot  be  true.  When  he  testifies  he  knew  nothing 
of  the  personal  property  which  he  took  from  that  house,  until 
after  he  took  the  cars  at  Auburn  and  when  he  testifies  afterward 
that  he  took  the  watch  from  the  wall,  and  took  the  bank-book 
from  the  bureau  drawer,  so  far  as  those  statements  are  contradict- 
ory, one  of  them  is  to  be  considered  false.  Whenever  you  find 
that  a  prisoner  has  made  a  statement  not  true,  to  establish  a  fal- 
sity instead  of  a  truth,  his  testimony  is  not  entitled  to  the  credit 
of  a  witness  who  stands  fairly  before  you  uncontradicted.  His 
testimony  then  is  entitled  to  no  weight  or  credit  of  itself,  except  so 
far  as  it  is  consistent  with  the  known  and  established  facts  of  the 
case  or  corroborated  by  other  witnesses.  This  is  a  consideration 
which  you  cannot  avoid,  it  is  forced  upon  you  by  the  facts  of 
the  case  and  the  importance  of  the  issues  here  involved. 
When  he  testified  that  he  had  no  purpose  to  draw  any 
money  on  the  bank-book,  having  been  surprised  at  finding  it 
in  his  possession  on  his  way  to  Albany,  and  on  his  cross-exam- 
ination says  he  took  it  from  the  bureau  drawer,  and  that  he 
took  it  with  the  intention  to  draw  money  upon  it  with  which 
to  escape  to  New  York,  and  when  being  reminded  that  he  had 
money  enough  to  go  to  New  York,  he  testified  that  he  inten- 
ded to  draw  money  upon  it  enough  to  keep  him  in  New  York 
for  a  time,  one  of  those  statements  must  be  false,  and  if  in- 
tentionally false,  the  influence  of  a  falsity  attaches  to  the  whole 
of  the  evidence  which  he  has  given  in  the  case."  After  this 
statement  of  the  rule,  the  court  go  on  and  say :  "It  is  upon  the 
whole  of  this  testimony  that  you  are  to  say  whether  he  was 
unconscious  of  what  he  did  during  any  of  this  time.  If  un- 
conscious of  what  he  did,  it  would  seem  that  he  would  have 
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been  unconBcious  of  what  he  saw,  and  yet  he  testifies  that  when 
he  left  the  house,  he  saw  Mrs.  Froitzlieim  sitting  in  the  chair 
and  clasping  the  revolver  in  her  hand.  According  to  his  testi- 
mony he  was  unconscious  of  that  series  of  acts  by  which  he 
locked  all  of  the  doors  of  the  house.  If  he  has  not  told  the 
truth  in  regard  to  his  unconsciousness  during  the  whole  period 
of  time  he  remained  in  the  house  after  Mrs.  Froitzheim  was 
rendered  incapable  of  resistance,  it  will  be  for  you  to  say  whether 
his  testimony  that  he  was  unconscious  during  any  period  of 
the  time  was  creditable." 

When  the  court  concluded  its  charge,  the  prisoner's  counsel 
"  excepted  to  the  charge  that  the  testimony  of  the  prisoner  was 
entitled  to  no  weight,  except  as  corroborated  by  others." 
This  exception  did  not  correctly  state  the  language  of  the 
court,  and  we  think  the  charge  is  not  justly  susceptible  to 
the  construction  placed  upon  it  by  the  defendant's  counsel. 
The  trial  judge  immediately  disclaimed,  in  the  presence  of  the 
jury,  the  interpretation  put  upon  it  by  the  defendant's  counsel, 
and  replied :  "  I  have  not  said  that,  gentlemen,"  and  then  pro- 
ceeded to  explain  the  meaning  he  attached  to  the  language  used. 
To  this  explanation  no  exception  was  taken.  Considering  the 
charge  as  a  whole,  we  do  not  think  there  is  reasonable  ground 
for  claiming  that  any  part  of  the  evidence  was  intended  therebj' 
to  be  withdrawn  from  the  consideration  of  the  jury.  The 
court  did  charge  that  a  witness  who  testified  to  a  willful  false- 
hood is  not  entitled  to  credit,  and  that  fact  authorized  them  to 
disbelieve  his  entire  testimony  ;  but  this  proposition  we  suppose 
to  be  indisputably  correct.  The  appellant's  contention  is  that 
it  embraced  a  direction  to  the  jury  to  wholly  disregard  the 
defendant's  evidence  in  making  up  their  verdict,  if  they  should 
find  that  he  had  intentionally  testified  falsely  as  to  any  ma- 
terial fact.  If  this  contention  could  find  support  in  the  lan- 
guage of  the  charge,  there  is  some  authority  for  the  claim  tliat 
the  rule  laid  down  is  erroneous,  but  without  deciding  that 
question,  we  feel  constrained  to  hold  that  the  charge  is  not 
susceptible  of  the  construction  attempted  to  be  put  upon  it. 
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That  a  jury  are  permitted  to  disbelieve  the  testimony  of  a 
the  tk  witness  who  has  willfully  testified  falsely  before  them  as  to  any 

fact  is  not  disputed,  and  the  question  here  is,  whether  the  court 

below  said  any  thing  more  than  this.     That  it  did  not  intend  to 

^^  -  go  beyoad  this  instruction  seems  to  us  quite  clear,  not  only  from 

the  prompt  and  decisive  manner  in  which  it  disclaimed  that 
interpretation  when  it  was  put  upon  its  language,  but  also  from 
the  general  tenor  and  effect  of  the  charge.  There  is  certainly 
no  express  language  in  the  charge  authorizing  the  claim  made,, 
and  we  do  not  think  it  can  be  fairly  implied  from  the 
language  used.  Even  if  this  were  otherwise,  we  think  that 
it  is  an  unwarrantable  construction  to  ascribe  to  the  court  a 
meaning  which  it  expressly  disclaimed,  and  an  improbable  as- 
sumption to  say  that  a  jury  would  be  likely  to  act  on  an  instruc- 
tion which  the  court  unequivocally  declared  it  did  not  intend 
to  make. 

That  careful  regard  for  the  rights  of  accused  persons,  which 
the  doctrinefi  of  the  common  law  enjoin  upon  courts,  requires 
them  to  be  even  astute  in  scrutinizing  proceedings  by  which  per- 
sons accused  of  capital  offenses  may  be  unfairly  jeopardized,  but 
this  rule  does  not  call  for  the  exercise  of  hypercritical  construc- 
tion, or  the  reversal  of  a  judgment,  rendered  after  a  long  and 
painstaking  trial,  upon  speculative  or  impracticable  considera- 
tions. The  obvious  design  of  the  charge  seems  to  have  been  to 
leave  the  questions  of  fact  in  the  case  entirely  to  the  jury,  on  the 
whole  evidence  in  the  case,  and  to  instruct  them  as  to  the  legal 
rules  affecting  the  credibility  of  a  witness.  "We  think  the  rule 
was  correctly  laid  down  by  the  trial  court.  We  do  not  now 
mean  to  hold  that  it  might  not  go  even  further,  and  direct 
them  wholly  to  disregard  the  evidence  of  such  witness,  but 
we  deem  it  unnecessary  to  review  the  authorities  or  express 
.  any  opinion  on  that  point.  It  is  enough  in  this  case  to  hold 
that  the  circumstance  referred  to  would  impair  the  credibility 
of  the  witness,  and  that  his  whole  testimony  should  be  weighed 
by  a  jury  in  the  light  of  such  discrediting  influences. 

Other  questionsraisedby  the  defendant's  counsel  in  the  argu- 
ment  before  us  were  not  founded  upon  any  exception,  or 
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where  they  were,  no  material  evidence  was  given  under  them, 
and  they  present  no  questions  which  this  court  is  authorized  to 
consider.  {People  y.  Hovey^  92  N.  Y.  554  ;  People  v.  BoaSy 
id.  563.) 

The  judgment  should,  therefore,  be  affirmed. 

AH  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Petition  of  Matthias  B.  Smith  to  vacate 

an  Assessment. 


Where  a  atdewalk  in  the  city  of  New  York  haa  once  been  paved,  upon  a 
plan  and  of  a  width  at  the  time  deemed  saitable,  any  additional  pavement, 
although  it  be  simplj  to  give  additional  width,  leaving  the  original  pave- 
ment undisturbed,  is  a  repavement,  requiring  as  a  condition  precedent  a 
petition  of  a  majority  of  the  property  holders  along  the  line  of  the  im- 
provement (Chap.  410,  I>aw8  of  1882),  and  if  made  without  such  petition 
an  assessment  therefor  is  invalid. 

An  aggrieved  property  holder,  however,  is  not  entitled  to  the  special  rem- 
edy given  bj  the  act  of  1858  (Chap.  838,  Laws  of  1858),  where  the  assess- 
ment was  confirmed  after  June  9,  1880,  for  an  improvement  completed 
after  the  passage  of  the  act  of  1880  (Chap.  550,  Laws  of  1880)  amending 
and  limiting  the  operation  of  the  original  act ;  the  remedy  confided  to  the 
courts  by  said  act  is  limited  by  the  amendatory  act  to  the  single  case  of 
assessments  exceeding  the  honest  and  just  value  of  the  improvements. 


(Argued  June  17,  1885 ;  decided  June  26, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  31,  1884, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  assessment  upon  premises  of  the  petitioner  in  the 
city  of  New  York  for  laying  an  additional  course  of  flagging 
upon  the  sidewalk  in  Eightieth  street. 

The  motion  was  made  under  the  act  chapter  338,  Laws  of 
1858.  The  objection  to  the  assessment  was  that  the  work  was 
a  repavement  and  so  required  as  a  condition  precedent  a  peti- 
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tion  of  a  majority  of  the  property  holders  along  the  line  of 
the  improvement  and  that  there  was  no  such  petition. 

Truman  H.  Baldimn  for  appellant.  No  petition  of  the 
property-owners  for  the  work  having  been  made,  no  depart- 
ment, board  or  officjer  of  the  city  government  had  power  to 
lay  an  assessment  therefor.  In  fact,  such  assessment  was  ex- 
pressly forbidden  by  the  statute.  (§  875,  N.  Y.  City  Consoli- 
dation Act  of  1882,  re-enacting  §  115  of  the  Charter  of  1873, 
as  amended  by  §  22,  chap.  757,  Laws  of  1873;  In  re  Garveyy 
77  K  T.  523 ;  In  re  Grube,  81  id.  139  ;  In  re  Seam,  9G  id, 
378 ;  In  re  Deering,  85  id.  1 ;  Matter  of  Weil,  83  id.  543 ; 
In  re  Hobbins,  82  id.  131 ;  In  re  Emigrants.  Bk.,  75  id.  388 ; 
People  V.  Brooklyn,  71  id.  495 ;  Donovan  v.  City  of  New 
Tark,  33  id.  290 ;  Chase  v.  Chase,  95  id.  373. )  The  pro- 
vision of  the  charter  of  1873  forbidding  this  assessment,  re- 
enacted  in  the  Consolidation  Act  as  section  875,  was  not  re- 
pealed by  section  12,  chapter  550,  Laws  of  1880,  re-enacted  in 
the  same  Consolidation  Act  as  section  903.  {Peoples.  Brook- 
lyn, 71  N.  Y.  495 ;  People  v.  Quigg^  59  id.  83 ;  In  re  Commrs. 
of  Central  Park,  50  id.  497 ;  Whipple  v.  Christian,  80  id. 
526 ;  Village  of  GloversviUe  v,  Howell,  70  id.  287 ;  In  re  D. 
&  n.  C.  Co.,  69  id.  212;  Dederer  v.  Voorhies,  81  id.  159.) 
The  expression  "  substantial  error,"  in  the  act  of  1880,  itself 
(§  903  of  Consolidation  Act),  is  authority  of  itself  to  vacate 
tliis  assessment,  for  to  lay  an  assessment,  when  an  assessment 
is  expressly  forbidden  by  statute,  is  the  most  substantial  error 
conceivable.  {In  re  Emigrant  Ind.  S.  Bk.,  75  N.  Y.  396 ; 
In  re  Deering,  86  id.  1 ;  Chase  v.  Chase,  95  id.  373 ;  In  re 
Second  Ave.  M.  E.  Church,  66  id.  395-400.)  The  court  below 
erred  in  assuming  that  the  ordinance  was  passed  without  an- 
thority  of  law;  that  the  execution  of  the  work  could  have 
been  by  application  to  the  court,  and  that  p)etitioner,  not  having 
made  such  application,  is  precluded  by  section  903  from  this 
application  to  vacate.    {In  re  Lange,  85  N".  Y.  307.) 
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jD.  «/]  Dean  for  respondent.  The  improvement  in  question 
is  not  a  case  of  repavement.  (§  875  of  the  Consolidation 
Act  of  1882  ;  Mailer  of  Grube,  81  N.  Y.  139 ;  In  re  Garvey, 
77  id.  523.)  The  assessment  in  question  should  not  be  vacated, 
the  work  having  been  commenced  subsequently  to  June  9, 
1880.  (Chap.  410,  Laws  of  1882,  §  902  ;  chap.  550,  Laws  of 
1880,  §  12;  Matter  of  Mead,  74  N.  Y.  216;  Lennon  v. 
Mayor,  etc,,  55  id.  365 ;  Dolan  v.  Mayor,  etc.,  62  id.  472 ; 
Matter  of  Mayor,  etc.,  50  id.  503.)  There  is  justice  and  pro- 
priety in  denying  a  special  remedy  to  persons  who  have  neg- 
lected to  avail  themselves  of  an  appropriate  general  remedy 
and  by  their  laohee  have  suffered  the  public  money  to  be  ex- 
pended for  the  improvement  of  their  property  without  timely 
objection,     {^People  v.  Gormnon  Council,  65  Barb,  d.) 

FiNOii,  J.  The  additional  width  of  sidewalk  for  which  the 
assessment  was  laid  was  a  re-pavement  within  the  construction 
heretofore  adopted.  {In  re  Garvey,  77  N.  Y.  523.)  That  the 
existing  width  was  left  nndisturbed,  and  a  new  strip  added, 
making  the  flagging  eight  feet  wide  instead  of  four,  as  origi- 
nally laid,  does  not  alter  the  result.  The  sidewalk  had  been 
once  paved  upon  a  plan  and  of  a  width  at  the  time  deemed 
suitable,  and  that  act  exhausted  the  authority  given,  and  left 
any  new  paving  of  the  same  walk  to  be  governed  by  the  statute 
which  required  as  a  condition  precedent  a  petition  of  a  majority 
of  the  property-owners  along  the  line  of  the  improvement. 
(Laws  of  1882,  chap.  410,  §  875.)  The  decision  in  The  Matter 
of  Grube  (81  N.  Y.  139)  did  not  hold  the  contrary.  There,  the 
roadway  had  never  been  paved  at  all,  on  any  plan  or  of  any 
width,  and  the  ruling  was  that  there  was  no  re-pavement  of  the 
roadway  because  the  sidewalks  had  been  flagged. 

It  follows  that  there  was  no  authority  for  this  assessment 
since  the  property-owners  rested  contented  with  the  pavement 
as  originally  laid  and  made  no  petition  for  a  change,  or  for  the 
additional  width,  and  the  petitioner  would  be  entitled  to  have 
the  assessment  vacated  bat  for  another  and  peremptory  enact- 
ment  which  forbids. 
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The  petitioner  is  pursuing  his  remedy  under  the  provisions 
of  the  act  of  1858  (Chap.  338)  and  its  amendments.  That  is  a 
special  remedy;  It  was  given  in  addition  to  and  in  excess  of 
the  usual  and  ordinary  remedies  of  the  citizen  in  repelling  an 
unlawful  levy  and  resisting  an  illegal  claim.  It  was  speedy  and 
summary ;  confined  to  one  locality ;  and  designed  to  remedy 
evils  peculiar  to  that  locality.  It  was  a  remedy  which  the  leg- 
islature might  give  or  refuse ;  and  having  given,  might  modify 
or  limit  at  its  pleasure.  Originally  very  broad  and  covering  a 
large  class  of  cases,  it  was  at  a  later  period  very  much  narrowed 
and  restricted.  (Laws  of  1880,  chap.  550,  §  12.)  That  restric- 
tion took  the  form  of  a  positive  prohibition.  It  forbade  any 
interference  with  assessments  through  the  operation  of  the 
special  remedy  as  to  all  such  confirmed  after  June  9,  1880, 
for  any  improvement  completed  after  the  date  of  the  enact- 
ment, and  whether  such  assessments  were  "  in  fact  Or  apparent," 
"  void  or  voidable,"  except  that  they  might  be  reduced  to  the 
fair  value  of  the  actual  improvement  made.  For  all  assess- 
ments back  of  June,  1880,  the  special  remedy  remained  un- 
changed, but  from  that  time  forward  its  sole  possible  applica- 
tion was  to  cases  where  the  complaint  could  be  redressed  by 
reducing  the  assessment  to  the  level  of  the  just  value  of  the 
improvement. 

It  is  argued  that  this  amendment  did  not  repeal  and  was  not 
intended  to  repeal  the  act  which  forbids  a  re-pavement  without 
the  consent  of  a  majority  of  the  property-owners  adjoining. 
That  is  true,  undoubtedly.  The  amendment  does  not  validate 
an  illegal  assessment ;  but  it  does  narrow  a  special  remedy  so 
that  it  no  longer  covers  that  particular  wrong,  and  remits  the 
injured  party  to  the  ordinary  remedies  of  the  citizens  generally, 
except  that  a  bill  in  equity  to  vacate  the  assessment  or  remove 
it  as  a  cloud  on  title  is  forbidden.  (Laws  of  1882,  chap.  410, 
§  897.)  The  property-owner  may  still  challenge  the  validity 
of  the  assessment  whenever  his  property  is  seized  under  it,  or 
it  is  made  the  foundation  of  proceedings  against  him. 

It  is  again  ai^ued  that  the' amendment  was  intended  to  reach 
and  must  be  construed  to  cover  only  cases  of  irregularity  or 
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fraud,  in  which  au  original  authority  to  make  the  assessment 
existed  and  not  those  in  which  there  was  no  such  authority. 
The  language  of  the  section  does  not  permit  such  a  construc- 
tion. When  it  describes  the  assessments  to  whicli  it  applies 
not  only  as  existing  "in  fact"  but  as  merely  " apparent,"  and 
not  only  as  "voidable"  but  as  " void,"  it  carefully  shuts  the 
door  upon  any  such  limited  construction ;  and  lest  the  meaning 
should  even  then  be  doubtful,  it  adds  that  "  in  no  event  shall 
that  proportion  of  any  such  assessment,  which  is  equivalent  to 
the  fair  value  of  any  actual  local  improvement  with  interest 
from  the  date  of  confirmation,  be  disturbed  for.any  cause."  The 
emergency  which  led  to  the  act  of  1858  is  well  understood.  It 
was  deemed  to  be  of  an  exceptional  nature  and  for  which  a 
new  and  summary  remedy  was  needed.  The  applications  to 
vacate  became  numerous  and  crowded  the  appropriate  tribunals. 
In  1880  when  the  restrictive  amendment  was  adopted,  a  local 
tribunal  was  established  (§§  906,  907,  908,  909,  910,  911),  era- 
powered  wherever  substantial  injustice  had  been  done  by  assess- 
ments confirmed  before  June  of  that  year  to  revise,  modify  or 
vacate  the  same ;  the  evident  purpose  being  to  mainly  concen- 
trate in  the  local  tribunal  the  class  of  litigation  provided  for, 
and  leave  the  special  remedy  confided  to  the  court  narrowed  to 
the  single  case  of  assessments  exceeding  the  honest  and  just 
value  of  the  improvement. 

The  courts  below  were,  therefore,  right  in  determining  that 
the  special  remedy  invoked  by  the  petitioner  had  no  application 
to  the  case  which  he  presented. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Ithaca  Fibb  Department,  Appellant,  v.  Henry  B.  Beeches 

et  al.,  Bespondents. 

Under  the  proviaions  of  the  act  of  1875  (§§  1, 2,  8,  chap.  465,  Laws  of  1875), 
as  amended  (Chap.  859,  Laws  of  1876;  chap.  158,  Laws  of  1879),  imposing 
a  penalty  upon  the  agent  of  a  foreign  insurance  company  who  effects 
or  procares  an  insurance  against  fire  upon  property  within  the  limits  of 
a  city  or  incorporated  village,  without  having  first  given  a  boud  to  the 
treasurer  of  the  fire  department  of  the  municipality,  conditioned  for  the 
payment  to  such  treasurer  of  a  percentage  on  premiums  received,  the 
cause  of  action  so  given  arises  in  the  municipality  ;  it  is  immaterial 
where  the  contract  of  insurance  was  actaally  signed. 

Under  the  provision,  therefore,  of  the  Code  of  Civil  Procedure  (§  988),requir. 
ing  that  an  action  to  recover  a  statutory  penalty  shall  be  in  the  county 
"where  the  cause  of  action,  or  some  part  thereof,  arose,'*  an  action  to 
recover  such  a  penalty  is  triable  in  the  county  wherein  the  city  or  village 
is  located. 

(Argued  June  17, 1885  ;  decided  June  26,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  31, 
1885,  which  affirmed  an  order  of  Special  Term,  changing  the 
place  of  trial  herein  from  the  county  of  Tompkins  to  the 
connty  of  New  York. 

The  nature  of  the  action  is  stated  in  the  opinion. 

Bradford  Almy  for  appellant.  Tompkins  county  was  prop- 
erly named  as  the  place  of  trial.  (Code  of  Civ.  Pro.,  §  983; 
chap.  465  of  the  Laws  of  1875,  as  amended  by  chap.  359  of 
the  Laws  of  1876,  and  chap.  153  of  the  Laws  of  1879.)  The 
place  of  contract  constitutes  no  part  of  the  cause  of  action. 
(  Wiles  V.  Suydam^,  64  K  Y.  173 ;  Veeder  v.  Baher,  83  id. 
156.)  The  capacity  in  which  defendants  acted,  in  writing  the 
insurance,  is  only  a  relevant  subject  of  inquiry  when  inter- 
posed as  a  defense  to  the  action.  {McCoun  v.  If.  Y.  (7.  t6  H. 
R,  li.  R.  Co.,  50  K  Y.  176 ;  Yeedery.  Baker,  83  id.  156.) 

W.  G,  Beecher  for  respondents.  An  action  to  recover  a 
penalty,  or  forfeiture,  imposed  by  statute,  niust  be  tried  in  the 
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county  where  the  cause  of  action,  or  some  part  thereof,  arose. 
(Code  of  Civ.  Pro.,  §  983.)  The  cause  of  action  arose  in  New 
York  county,  and  there  the  action  should  have  been  brought. 
(21  Hun,  109.)  Every  fact  that  a  party  is  obliged  to  prove,  as 
a  condition  precedent  to  recovery,  does  not,  by  any  means, 
constitute  a  part  of  the  cause  of  action,  within  the  meaning  of 
the  Code.     ( Veeder  v.  Baker,  83  N.  T.  156.) 

Earl,  J.  It  is  provided  by  chapter  466  of  the  Laws  of  1875, 
as  amended  by  chapter  359  of  the  Laws  of  1876,  and  chapter 
153  of  the  Laws  of  1879,  as  follows:  "Section  1.  There 
shall  be  paid  to  the  treasurer  of  the  fire  department  of  every 
city  or  incoi-porated  village  of  this  State  *  *  *  by  every 
person  who  shall  act  as  agent  for  or  on  behalf  of  any  indi- 
vidual or  association  of  individuals  not  incorporated  by  or  under 
the  laws  of  this  State,  to  effect  insurance  against  loss  or  injury 
by  fire  upon  property  in  this  Stated  although  such  individual 
or  association  may  be  incorporated  for  tliat  purpose  by  any 
other  State  or  country,  the  sum  of  $2  upon  the  $100,  and  at 
that  rate  upon  the  amount  of  all  premiums  which,  during  the 
year  or  part  of  a  year  ending  on  the  last  preceding  first  day 
of  September,  shall  have  been  received  by  such  agent  or  per- 
son, or  received  by  any  other  person  for  him,  or  shall  have 
been  agreed  to  be  paid  fo^'  any  insurance  effected  or  agreed  to 
be  effected,  or  promised  by  him  as  such  agent,  or  otherwise  to 
be  effected,  against  loss  or  injury  by  fire  upon  property  situate 
within  the  corporate  limits  of  such  city  or  village."  "  Section 
2.  No  person  shall,  as  agent  or  othei'wise  for  any  individual, 
individuals  or  association,  effect  or  agree  to  effect  any  insur- 
ance upon  any  property  situate  in  any  city  or  incorporated  vil- 
lage of  this  State  upon  which  the  above  duty  is  required  to  be 
paid,  or  as  agent  or  otherwise,  procure  such  insurance  to  be 
effected  until  he  shall  have  executed  and  delivered  to  the 
treasurer  of  the  fire  department  of  the  city  or  village  in  which 
the  property  insured  is  situated,  *  *  *  a  bond  to  such  fire 
department  in  the  penal  sum  of  $500,  with  such  sureties  as 
such  treasurer  shall  approve,  with  a  condition  that  he  will  an- 
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naally  render  to  such  treasurer  on  the  first  day  of  November 
in  each  year,  a  just  and  true  account,  verified  by  his  oath  that 
the  same  is  true  of  all  premiums  which,  during  theyeai*  ending 
•  on  the  first  day  of  September  preceding  such  report,  shall  have 
been  received  by  him  or  by  any  other  person  for  him,  or  agreed 
to  be  paid  for  any  insurance  against  loss  or  injury  by  fire  upon 
property  situate  in  such  city  or  village  which  shall  have  been 
effected,  or  procured  by  him  to  be  effected  for  any  individual, 
individuals  or  association  not  incorporated  by  the  laws  of  this 
State  as  aforesaid,  and  that  he  will  annually,  on  the  first  day  of 
November  in  each  year,  pay  to  said  treasurer  $2  upon  every 
$100,  and  at  that  rate  upon  the  amount  of  such  premiums." 
"  Section  3.  Every  person  who  shall  effect,  agree  to  effect, 
promise  or  procure  any  insurance  specified  in  the  preceding 
sections  of  this  act,  without  having  executed  and  delivered  the 
bond  required  by  the  preceding  section,  shall,  for  each  offense, 
forfeit  $200  for  the  use  and  benefit  of  the  fire  department  of 
such  city  or  village,  and  such  penalty  of  $200  shall  be  collected 
by  and  in  the  name  of  the  fire  department  of  the  city  or  vil- 
lage in  which  the  property  insured,  or  agreed  to  be  insured,  is 
situated." 

This  action  was  brought  to  recover  two  penalties  under  sec- 
tion 3,  and  the  place  of  trial  named  in  the  summons  was  Tomp- 
kins county.  Defendants- claiming  that  the  place  of  trial  should 
be  changed  to  the  city  of  New  York,  demanded  such  change, 
and,  upon  refusal,  made  a  motion  to  the  court  at  Special  Term, 
and  it  changed  the  place  of  trial  to  that  city,  and,  from  that 
order,  the  plaintiff  appealed  to  the  General  Term,  and  from 
affirmance  thereto  this  court.  The  provision  of  the  Code  un- 
der which  the  order  was  made  is  section  983,  which,  among 
other  things,  provides,  that  an  action  to  recover  a  penalty  or 
forfeiture  imposed  by  statute  shall  be  tried  in  the  county 
"  where  the  cause  of  action,  or  some  part  thereof,  arose."  The 
defendants  claim  that  no  part  of  this  cause  of  action  arose  in 
the  county  of  Tompkins,  but  that  it  arose  wholly  in  the  city  of 
New  York,  and  that,  therefore,  the  place  of  trial  was  properly 
changed  to  that  city. 
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It  is  frequently  difficult  to  define  or  to  precisely  specify  in 
what  a  cause  of  action  consists,  or  to  determine  where  it  arose. 
These  defendants,  as  agents  of  foreign  insurance  companies, 
were,  under  section  1,  above  cited,  bound  to  pay  to  the 
treasurer  of  the  fire  department  of  Ithaca  $2  upon  every  $100 
received  by  them  for  insurances  eflfecled  upon  property  situate 
in  that  village.  By  section  2  they  were  prohibited  from  effect- 
ing any  insurance  upon  any  property  situated  there  until  they 
should  have  executed  and  delivered  to  the  treasurer  of  the  fire 
department,  a  bond  conditioned  to  account  for,  and  pay  the 
sums  required  by  the  first  section  to  be  paid.  Under  section  3 
they  became  liable  for  a  penalty  for  effecting  insurance  upon 
property  without  having  first  executed  and  delivered  the  bond 
required  by  section  2. 

We  think  the  whole  cause  of  action  arose  in  the  village  of 
Ithaca.  The  percentage  of  premiums  was  required  to  be  paid 
there ;  the  bond  was  required  to  be  given  there ;  the  penalty  was 
payable  there,  and  the  insurance  was  effected  upon  property 
situated  there.  Out  of  some  or  all  of  these  facts  the  cause  of 
action  arose.  It  matters  not  where  the  contracts  of  insurance 
were  actually  signed,  they  took  effect  upon  property  in  the 
village  of  Ithaca. 

The  construction  contended  for  by  the  defendants  would 
allow  the  agents  of  foreign  insurance  companies,  provided  they 
issued  policies  outside  of  the  State,  to  carry  on  their  opera- 
tions within  the  State,  without  incurring  any  penalty  under 
the  statute,  as  it  can  operate  only  within  the  State.  A  construc- 
tion which  would  lead  to  such  a  result  should  not  be  adopted 
unless  a  fair  interpretation  of  the  law  and  the  facts  requires  it. 

We  are,  therefore,  of  opinion,  that  the  orders  of  the  Gen- 
eral and  Special  Terms  should  be  reversed  and  the  motion  de- 
nied, with  costs. 

All  concur. 

Orders  reversed  and  judgment  accordingly. 
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In  the  Matter  of  the  Accounting  of  Ohables  Watte,  Jr.,  as    }^   V) 

Assignee,  etc.  •     i84  aesl 
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The  statutes  of  foreign  States  have  no  force  or  effect  in  this  State  ex  pro-  99  433 
prio  tigore,  and  heoce»  the  statatory  title  of  foreign  assignees  in  bank-  148  25 
raptcy  can  have  no  recognition  here  solely  by  virtue  of  the  foreign  f  99  483 
statute.  I    156   201 

By  the  comity  of  nations,  however,  such  a  title  is  recognized  and  enforced 
when  it  can  be  done  without  injustice  to  the  citizens  of  the  State,  and 
without  prejudice  to  creditors  pursuing  their  remedies  here  under  our 
statutes;  provided,  also,  such  title  is  not  in  conflict  with  the  laws  or  pub- 
lic policy  of  the  State,  and  the  foreign  court  had  jurisdiction  of  the 
bankrupt. 

▲  New  York  city  firm  made  an  assignment  for  the  benefit  of  creditors  to 
W.,  a  member  of  the  firm  of  P.  &  W.,  which  firm  was  a  preferred  cred- 
itor ;  it  did  business  in  New  York  and  London.  W.  resided  in  the  former 
dty,  and  had  charge  of  the  firm  business  there  ;  said  firm  became  insol- 
vent ;  W.  went  to  England,  and  there  he  and  his  partner  filed  a  petition 
in  a  court  of  bankruptcy,  in  accordance  with  the  laws  of  that  country. 
A  composition  with  creditors  having  failed,  on  their  application,  which 
was  opposed  by  W.,  he  and  his  partner  were  adjudged  bankrupts, 
and  S.  was  appointed  receiver,  and  subsequently  trustee  of  the  firm 
property.  By  the  English  Bankruptcy  Act  the  due  appointment  of  the 
trustee  transfers  to  him  title  to  all  the  personal  property  of  the  bankrupt 
wherever  situated.  W.  continued  to  act  as  assignee,  and  on  settlement 
of  his  accounts  as  such,  credited  himself  with  the  amount  coming  to  his 
firm  under  the  preference  in  the  asssignment.  S.  appeared  on  the  ac- 
counting, objected  to  the  credit,  and  claimed  that  the  same  should  be 
paid  over  to  him.  It  appeared  that  all  the  American  creditors  of  the  firm 
of  P.  &  W.  had  been  paid  out  of  other  assets.  The  credit  was  allowed. 
Held  error  ;  that  W.  having  invoked  and  submitted  to  the  jurisdiction  of 
the  English  court,  was  bound  by  its  adjudication  ;  that  it  was  competent 
for  S.  to  appear  upon  the  accounting  to  protect  the  interest  of  the  bank- 
rupt estate  he  represented ;  that  he  was  entitled  to  the  sum  due  to  it, 
and  W.  was  bound  to  make  payment  to  him. 

The  authorities  upon  the  subject  of  the  rights  of  foreign  statutory  trus- 
tees collated  and  discussed. 

Abraham  v.  Plestoro  (8  Wend.  688)t  Johnson  v.  Hunt  (28  id.  87),  distin- 
guished and  limited. 

Momlman  v.  Caen  (34  Barb.  66 ;  4  T.  <&  C.  171),  overruled. 

(Argued  June  16,  1886 ;  decided  October  6,  1885.) 
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Statement  of  case. 


Appeal  by  William  Schofield,  trustee,  etc.,  from  order  of 
the  General  Term  of  the  Court  of  Common  Pleas  in  and  for 
the  city  and  county  of  New  York,  made  March  20, 1886,  which 
affirmed  an  order  of  Special  Term  overruling  exceptions  to  and 
confirming  a  referee^s  report  on  the  accounting  of  Charles 
Waite,  Jr.,  as  assignee  for  the  benefit  of  creditors  of  James  C. 
Haynes  and  Orlando  B.  Sawyer. 

The  material  facts  are  stated  in  the  opinion. 

Payaon  Merrill  for  appellant.  As  the  English  bankruptcy 
proceedings,  which  resulted  in  adjudicating  Pendle  &  Waite, 
ba9krupts,  and  appointing  Schofield  their  trustee  in  bank- 
ruptcy, were  voluntary  proceedings  instituted  by  the  bankrupts 
themselves,  Schofield  is  vested  with  the  title  to  the  firm 
estate,  not  by  virtue  of  a  foreign  law,  acting  purely  in  invi- 
turn,  but  by  a  proceeding  which  is  tantamount  to  a  voluntary 
assignment.  (Blumensteil  on  Bankruptcy,  404.)  Schofield, 
the  English  trustee  in  bankruptcy,  took  title  to  the  money  in 
controversy  by  virtue  of  his  appointment,  and  can  assert  that 
title  against  the  bankrupt  in  the  courts  of  this  State.  {Bird  v. 
CarUat^  2  Johns.  341 ;  Holmes  v.  Hemsen^  4  Johns.  Ch.  464 ; 
20  Johns.  229 ;  Lombard  Bk,  v.  Thorpy  6  Cow.  46 ;  PleBtoro 
V.  Abraham,  1  Paige,  236 ;  3  Wend.  540 ;  Hcryt  v.  AUen,  6 
N.  Y.  320;  KeUy  v.  Orapo,  16  Wall.  610;  31  Barb.  608; 
Lowry  v.  HaUy  2  Watts  &  S.  129 ;  MerricKs  EstaUy  5  id.  20; 
Story's  Conflict  of  Laws,  §  420 ;  Matter  of  Bristol,  16  Abb. 
Pr.  184 ;  Johnson  v.  Hunt,  23  Wend.  91 ;  WUletts  v.  WaiU^ 
25  K  Y.  677 ;  Peterson  v.  Chemical  Bh.,  32  id.  21 ;  HUbm^- 
nia  Bk.  v.  Zaoomie,  84  id.  367 ;  Bunk  v.  St.  John,  29  Barb. 
585 ;  Barclay  v.  Quicksilver  M.  Co,^  6  Lans.  25 ;  Hooper  v. 
Tuckman,  3  Sandf .  311 ;  Olyphant  v.  Atwood,  4  Bosw.  459 ; 
Harrison  v.  Sterry,  5  Cranch,  289 ;  Ogden  v.  Saunders,  12 
Wheat.  213;  C.  S.  Ry.  Go.  v.  Gebhard,  109  U.  S.  627; 
HurU  V.  Jackson,  6  Blatchf.  349 ;  Ex  parte  Norwood,  3  Biss. 
504 ;  May  v.  Breed,  7  Cush.  42 ;  Sanderson  v.  Bradford,  10 
N.  H.  264 ;  Dunlop  v.  Sogers,  47  id.  281 ;  Ooodsdl  v.  Ben- 
son,  13  B.  I.  223.)    The  rule  that  the  law  of  the  domicile 
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governs  the  transfer  of  personal  property  applies  in  this  case. 
{OuiUander  v.  RowdL^  35  N.  Y.  657 ;  Williams  v.  IngersoUy 
89  id.  508.)  The  circumstances  of  this  case  make  the  strongest 
possible  appeal  to  the  coart  for  the  application  of  the  principle 
of  comity.  {Edgerly  v.  Brushy  81  N.  Y.  199 ;  Wam&r  v. 
Jaffrey^  96  id.  248 ;  Ockermam,  v.  Oroaa^  54  id.  29.) 

William  Blaikie  for  respondent.  Even  if  Schofield's  ap- 
pointment as  trustee  was  regular,  it  gave  him  no  title  to  assets 
in  the  United  States.  {Mossdmam,  v.  Caen^  4  T.  &  C.  173.) 
Waite  was  adjudged  a  bankrupt  in  involuntary  proceedings. 
{Crowe  V.  ZeunUy  95  N.  Y.  426;  O^Brien  v.  Young ^  id. 
430.)  No  court  can  obtain  jurisdiction  of  the  subject-matter, 
by  consent  of  parties.  {Coffin  v.  Tracy y  Col.  &  Cairns,  470 ; 
DaJcin  V.  Deming^  6  Paige,  95 ;  Heyer  v.  Burgea^  Hoffm.  Ch. 
1 ;  McMahan  v.  Bausery  47  N.  Y.  67 ;  People  v.  Ba/rhoellj 
2  Park.  32 ;  People  v.  Campbelly  4  id.  386 ;  WiUets  v.  Waite^  25 
S.  Y.  684;  Story's  Confl.  of  Laws,  §§  378,  380,  381.)  Waite's 
domicile  has  always  been,  and  is  now,  in  the  United  States.  {4: 
Barb.  509 ;  17  Pick.  231 ;  Story's  Confl.  of  Laws,  344;  Abbott's 
L.  Diet.  397 ;  Kelly  v.  Cra2?0j  45  N.  Y.  90 ;  Hunter  v.  PoUSy 
4  Term  R.  97.)  A  foreign  trustee  deriving  his  title  by  opera- 
tion of  law,  or  by  adjudication  of  a  court,  has  no  right  or 
title  to  any  property  of  the  bankrupts  in  this  State.  {Holm^ 
V.  Bemseuy  20  Johns.  264 ;  Eoyt  v.  Thompaony  19  N.  Y.  208  ; 
WUleta  V.  Waitey  25  id.  584 ;  EeUy  v.  CrapOy  45  id.  86 ; 
Osgood  V.  Maguirey  61  id.  529 ;  Hunt  v.  JacksoUy  5  Blatchf . 
349  ;  Harrison  v.  Sterryy  5  Cranch,  20 ;  MUne  v.  Moretony  6 
Bin.  353  j  Taylor  v.  Geary  1  Kirb.  313;  Ogden  v,  SaunderSy 
12  Wheat.  213 ;  Plestoro  v.  Abrahamy  1  Paige,  236 ;  2  Kent's 
Com.  406,  407;  Lawrence's  Wheaton,  p.  11,  chap.  11,  §  18; 
Wheaton's  Confl:  of  Laws,  §  4 ;  Johnson  v.  Hunty  23  Wend.  91 ; 
Mosselman  v.  Caen^  4  T.  &  C.  173 ;  34  Barb.  66 ;  Baldwin  v. 
Haley  1  Wall.  234 ;  Willinh  v.  Renwicky  23  Wend.  65  ;  Ray- 
mond V.  Johnsouy  11  Johns.  48^.)  Pendle  had  no  authority 
to  assign  Waite's  interest  in  the  partnership.  (Bishop  on 
Insolvent  Debtors,  121;   Welles  v.  Ma/rshy  80  N.  Y.   344; 
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Adne  v.  OomeUy  25  Hun,  78 ;  WeUer  v.  Seldeijper,  6  Abb.  Pr. 
123  ;  Fisher  v.  Murray^  1  E.  D.  Smith,  341 ;  Pettee  v.  Orser^ 
6  BoBW.  123  ;  Havens  v.  Husseyy  5  Paige,  30 ;  Gates  v.  An- 
drews^ 37  N.  Y.  657.)  It  was  the  duty  of  Waite,  as  assignee 
of  Haynes  &  Sanger,  to  follow  strictly  the  directions  of  the 
deed  of  assignment.  {In,  re  Lewisy  81  N.  T.  424 ;  Bishop  on 
Insolvent  Debtors,  §  229 ;  Osgood  v.  Maguire^  6  N,  T.  629.) 

Eael,  J.  On  the  15th  day  of  OctobjBr,  1881,  Haynes  & 
Sanger,  a  firm  doing  business  in  the  city  of  New  York,  having 
become  insolvent,  made  a  general  assignment,  for  the  benefit 
of  their  creditors,  to  Charles  Waite,  who  was  a  member  of  the 
firm  of  Pendle  &  Waite,  and  in  their  assignment  preferred 
that  firm  as  creditors  for  a  large  amount.  Pendle  &  Waite 
did  business  in  New  York  and  London,  Waite  being  a  citizen 
of  this  country  residing  in  the  city  of  New  York  and  having 
charge  of  the  business  of  his  firm  there,  and  Pendle  being  a 
citizen  of  England  and  having  charge  of  the  firm  business  ( 
there.  That  firm  became  iusolvent  and  suspended  business  in^ 
England  in  February,  1882,  and  Waite  then  went  to  England, 
^nd  there  he  and  Pendle  filed  a  petition  in  the  London  Court 
of  Bankruptcy,  in  which  they  recited  their  inability  to  pay 
their  debts  in  full,  and  that  they  were  "  desirous  of  instituting 
proceedings  for  the  liquidation  of  their  affairs  by  arrangement 
or  composition  with  their  creditors,  and  hereby  submit  to  the 
jurisdiction  of  this  court  in  the  matter  of  such  proceeding," 
Waite  signed  the  petition  in  person,  and  through  his  counsel  at 
once  secured  the  appointment  of  Schofield  as  receiver,  in 
bankruptcy,  of  the  firm  property. 

Liquidation  by  arrangement  or  composition  is  a  proceeding 
under  the .  English  Bankruptcy  Act  which  provides  that  the 
filing  of  such  a  petition  is  an  act  of  bankruptcy  ;  that  a  corn- 
promise  proposition  may  be  made  by  a  debtor,  and  that  if  such 
proposition  shall  be  accepted  by  the  creditors  at  a  general 
meeting,  and  then  confirmed  at  a  second  general  meeting,  and 
registered  by  the  court,  it  becomes  binding  and  may  be  carried 
out  under  the  supervision  of  the  court ;  that  if  it  appears  to 
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the*  court  y)a  satisfactory  evidence  that  a  composition  cannot 
in  consequence  of  legal  difficulties,  or  for  any  other  sufficient 
cause,  proceed  without  injustice  or  undue  delay  to  the  creditors, 
or  the  debtor,  the  court  may  adjudge  the  debtor  a  bankrupt 
and  proceedings  may  be  had  accordingly,  and  that  the  title  of 
the  trustee  in  bankruptcy,  when  appointed,  relates  back  to  the 
time  of  the  commission  of  the  act  of  bankruptcy. 

For  reasons  which  it  is  unnecessary  now  to  coDsider  or 
relate,  the  composition  failed,  and  then  upon  the  application 
of  creditors,  which  was  opposed  by  Waite,  Pendle  &  Waitc  -y 
were  adjudged  bankrupts,  and  Schofield  was  appointed  trustee 
of  the  firm  property.  By  the  English  law,  the  due  appoint- 
ment of  a  trustee  in  bankruptcy,  under  the  English  Bankruptcy 
Act,  transfers  to  the  trustee  all  the  personal  property  of  the 
bankrupt  wherever  situated,  whether  in  Great  Britain  or  else- 
where. 

Notwithstanding  his  bankruptcy,  Waite  continued  to  act  as 
assignee  of  Haynes  &  Sanger  and  converted  th6  assets  of  that 
firm  into  money,  and  under  the  preference  given  to  his  firm 
paid  himself  for  the  firm  of  Pendle  &  Waite  the  sum  of 
$14,333.70.  He  paid  no  portion  of  that  sum  tb  Pendle  or  to 
the  creditors  of  his  firm,  the  American  creditors  of  such  firm 
having  been  fully  paid  from  other  assets  of  the  firm. 

After  all  this,  Waite  filed  his  petition  in  the  Court  of  Com- 
mon Pleas  of  the  city  of  New  York  for  a  settlement  of  his 
accounts  as  assignee,  and  citations  were  issued,  served  and 
published  for  that  purpose,  and  a  referee  was  appointed  to 
take  and  state  his  accounts.  In  his  accounts  he  entered  and 
claimed  a  credit  for  the  sum  paid  to  himself  as  above  stated. 
Schofield,  through  his  attorney,  appeared  upon  the  accounting 
and  as  trustee  objected  to  the  credit  and  claimed  that  sum 
should  be  paid  to  him.  The  referee  ruled  that  the  law  of  this  - 
State  does  not  recognize  the  validity  of  foreign  bankruptcy 
proceedings  to  transfer  title  to  property  of  the  bankrupt 
situated  here,  and  for  that  reason  held  that  the  payment  by 
Waite,  as  assignee,  to  himself  as  a  member  of  the  firm  of 
Pendle  &  Waite,  was  valid,  and  that  he  was  entitled  to  the 
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credit  claimed.  The  same  view  of  the  law  was  taken  at  Ihe 
Special  and  General  Terms  of  the  Common  Pleas,  and  then 
Schofield  appealed  to  this  court. 

We  have  stated  the  facts  as  found  by  the  referee,  and  as  the 
respondent  did  not  and  could  not  except  to  the  findings,  and  is 
therefore  in  no  condition  to  complain  of  them,  we  must  assume 
that  they  were  based  upon  suflBcient  evidence. 

The  transfer  of  the  property  of  Pendle&  Waite  to  Schofield 
as  trustee  was  in  invitum,  solely  by  operation  of  the  English 
Bankrupt  Law.  While  the  proceeding  first  instituted  by  the 
bankrupts  to  arrange  a  composition  with  their  creditors  was 
voluntary,  the  final  proceeding  through  which  the  adjudication 
in  bankruptcy  was  had,  and  the  trustee  appointed  was  adver- 
sary and  against  their  will,  having  no  basis  of  voluntary  con- 
sent to  rest  on.     (  WiUiUs  v.  Waite,  25  N.  Y.  577.) 

If  the  transfer  effected  by  the  bankruptcy  proceedings  is  to 
have  the  same  effect  here  as  in  England,  then  the  title  to  the 
money  due  to  the  bankrupts  fromHaynes  &  Sanger  was  vested 
in  the  trustee.  Schofield  was  appointed  receiver  of  the  prop- 
erty of  the  bankrupts  in  March,  1882,  and  then  the  title  passed 
out  of  them.  That  title  continued  in  him  as  receiver  until  he 
was  appointed  trustee.  After  he  was  appointed  receiver  and 
before  or  after  he  was  appointed  trustee  (which  does  not  ap- 
pear), Waite  as  assignee  paid  himself  as  a  member  of  the  firm 
of  Pendle  &  Waite  the  sum  of  money  in  controversy.  He 
had  notice  of  the  bankruptcy  proceedings  and  knew  that  the 
title  to  the  money  due  from  H^ynes  &  Sanger  and  from  him- 
self as  their  assignee  had  passed  out  of  the  bankrupts  to  Scho- 
field, and  hence  he  had  no  right  to  make  payment  to  them. 
Schofield  became  substituted  in  their  place,  and  Waite  was 
bound  to  make  payment  to  him,  and  cannot,  therefore,  have 
credit  for  a  payment  wrongfully  made.  And  Schofield,  stand- 
ing in  the  place  of  the  original  creditors  of  Haynes  &  Sanger, 
had  the  right  to  appear  upon  the  accounting  and  object  to  the 
erroneous  payment  made  in  disregard  of  his  rights.  But  the 
alleged  payment  was  merely  formal,  not  real.  Waite,  the  as- 
signee, still  has  the  money  and  is  accountable  for  it  to  the  proper 
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party.  It  is  not  perceived  how  it  caa  be  claimed  that  Scho- 
field  was  bound  at  anj  time  before  the  accounting  to  make  any 
demand  upon  the  assignee.  He  was  a  creditor  holding  the 
claim  originally  due  to  Pendle  &  Waite,  and  as  such  he  could 
appear  upon  the  accounting,  with  all  the  rights  of  any  other 
creditor,  to  protect  his  interests,  and  he  could  not  be  prejudiced 
by  a  payment  alleged  to  have  been  made  by  the  assignee  to 
himself.  All  this  is  upon  the  assumption  that  the  transfer  to 
Schofield  as  trustee  is  to  have  the  same  force  and  effect  here  as 
against  the  bankrupts  as  in  England ;  and  whether  it  must 
have,  is  the  important  and  interesting  question  to  be  deter- 
mined upon  this  appeal. 

It  matters  not  that  Waite  was  a  citizen  of  this  country,  dom- 
iciled here.  He  went  to  England  and  invoked  and  submitted 
to  the  jurisdiction  of  the  Bankruptcy  Oourt  there  and  is  bound 
by  its  adjudication  to  the  same  extent  as  if  he  had  been  domi- 
ciled there.  The  adjudication  estopped  him  just  as  every  party 
is  estopped  by  the  adjudication  of  a  court  which  has  jurisdiction 
of  his  person  and  of  the  subject-matter. 

We  have  not  a  case  here  where  there  is  a  conflict  between 
the  foreign  trustee  and  domestic  creditors.  So  far  as  appears 
no  injustice  whatever  will  be  done  to  any  of  our  own  citizens, 
or  to  any  one  else,  by  allowing  the  transfer  to  have  full  effect 
here.  Indeed  justice  seems  to  require  that  this  money  should 
be  paid  to  the  foreign  trustee  for  distribution  among  the  foreign 
creditor   of  the  bankrupts. 

The  effect  to  bo  given  in  any  country  to  statutory  m  mvUum 
transfers  of  property  through  bankruptcy  proceedings  in  a.  for- 
eign country  has  been  a  subject  of  much  discussion  among 
publicists  and  judges,  and  unanimity  of  opinion  has  not  and 
probably  never  will  be  reached.  We  shall  not  enter  much  into 
the  discussion  of  the  subject  and  thus  travel  over  ground  so 
much  marked  by  the  foot-steps  of  learned  jurists.  Our  main 
endeavor  will  be  to  ascertain  what,  by  the  decisions  of  the 
courts  of  this  State,  has  become  the  law  here. 

In  Bird  v.  Garitat  (2  Johns.  342),  it  was  held  that  a  suit 
could  be  brought  in  this  State  in  the  name  of  a  foreign  hank- 
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rupt  by  his  asfiignees  for  their  benefit  as  such,  the  name  of  the 
bankrupt  being  used,  because  by  the  common-law  rule,  now 
abrogated,  a  chose  in  action  was  not  assignable  so  as  to  entitle 
the  assignee  to  sue  thereon  in  his  own  name.  In  writing  the 
opinion  Chancellor  Kent,  then  chief  justice,  said :  "  The  de- 
murrer to  the  second  plea  raises  the  question  whether  the 
assignees  under  a  commission  of  bankruptcy  sued  out  in  England 
can  maintain  a  suit  at  law  here  in  their  own  names.  This  is 
more  a  question  concerning  form  than  substance,  for  there  can 
be  no  doubt  of  the  right  of  the  assignees  to  collect  the  debts 
due  to  the  bankrupt  either  by  a  suit  directly  in  their  own  names 
or  as  trustees  using  the  name  of  the  bankrupt.  It  is  a  principle 
of  general  practice  among  nations  to  admit  and  give  effect  to 
the  title  of  foreign  assignees.  This  is  done  on  the  ground  that 
the  conveyance  under  the  bankrupt  laws  of  the  country  where 
the  owner  is  domiciled  is  equivalent  to  a  voluntary  conveyance 
by  the  bankrupt."  In  Bayniond  v.  Johnson  (11  Johns.  488), 
it  was  held  that  although  the  court  will  recognize  and  protect 
the  right  of  an  assignee  under  the  insolvent  law  of  another 
State,  yet  an  action  brought  in  this  State  must  be  in  the  name 
of  the  insolvent.  In  Holmes  v.  Bemsen  (4  Johns.  Ch.  460), 
Chancellor  Kent  wrote  an  elaborate  opinion  holding  that  foreign 
assignees  in  bankruptcy  took  title  to  all  the  property  of  the  bank- 
rupt, wherever  situated,  with  the  same  force  and  effect  as  if 
the  bankrupt  had  made  a  voluntary  assignment  of  his  property, 
and  that  such  a  title  was  good  even  against  subsequent  attach- 
ing creditors  in  a  country  other  than  that  where  the  bankruptcy 
adjudication  was  had  and  the  statutory  transfer  was  made,  and 
he  said :  '^  It  is  admitted  in  every  case  that  foreign  assignees 
duly  appointed  under  foreign  ordinances  are  entitled  as  such  to 
sue  for  debts  due  to  the  bankrupt's  estate."  In  Holmes  v. 
JSemsen  (20  Johns.  229),  the  suit  was  between  the  same  parties 
and  involved  the  same  questions,  and  the  effect  of  the  foreign 
bankruptcy  proceeding  was  again  elaborately  considered  by 
Platt,  J.,  and  he  gave  expression  to  views  in  reference  thereto 
differing  fiom  those  of  Chancellor  Kent  which  have  been  fol- 
lowed in  most  of  the  subsequent  cases  in  this  State  upon  the 


1885.]  Matteb  of  Accounting  of  Waitb.  441 

Opinion  of  the  Court,  per  Eabl,  J. 

Bame  subject.  He  held  that  a  statatory  assignment  of  a  debtor's 
property  under  the  laws  of  a  foreign  country  is  not  equivalent 
to  a  voluntary  assignment  by  the  debtor,  and  that  such  an 
assignment  will  not  hold  good  here  to  the  prejudice  of  the 
rights  of  domestic  creditors  pursuing  their  remedy  by  attach- 
ment under  our  laws.  But  he  admitted  that  foreign  assignees 
appointed  in  bankruptcy  proceedings  could  by  the  rules  of  in- 
ternational courtesy  and  comity  come  here  and  institute  suits  in 
our  courts  to  recover  the  property  of  the  bankrupt  when  the 
interests  of  creditors  pursuing  their  remedy  under  the  local 
laws  were  not  brought  in  question  or  prejudiced.  He  adopted 
in  substance  the  views  of  Mr.  Caines,  the  learned  lawyer  who, 
arguing  for  the  attaching  creditors  in  both  cases  between  the 
same  parties,  said  :  '^  We  admit  that  the  bankrupt  assignment 
passes  all  the  property  of  the  bankrupt,  here  and  everywhere, 
provided  always  that  there  are  no  creditors  here  having  claims 
on  that  property.  We  admit  the  right  of  the  assignees  of  the 
bankrupt  to  collect  his  property  here  and  take  it  to  England, 
if  there  are  no  creditors  of  the  bankrupt  here  ;  but  not  other- 
wise. If  there  are  creditors  attaching  here  there  is  a  conflictvs 
legum  and  the  foreign  law  must  yield."  The  other  judges 
declined  to  express  any  opinion  upon  the  questions  mainly  con- 
sidered by  Judge  Platt,  but  concurred  with  him  upon  a  minor 
point  not  involved  here,  and  upon  that  point  the  case  was  de- 
cided. In  Pleatoro  v.  Abraham  (1  Paige,  236),  the  facts  were 
these :  Abraham,  a  British  subject  domiciled  in  England,  in 
July,  1828,  left  that  country  for  the  United  States,  bringing 
with  him  certain  personal  property,  and  arrived  in  New  York 
about  the  1st  of  September,  when  the  goods  were  deposited 
in  the  public  store  under  the  charge  of  the  defendant  Thompson 
as  collector  of  the  port.  Shortly  after  Abraham  left  England 
a  commission  in  bankruptcy  was  taken  out  against  him  there 
by  virtue  of  which  he  was  duly  declared  a  bankrupt ;  and  on 
the  8th  day  of  August,  Johnson,  one  of  the  complainants,  was 
appointed  by  the  commissioners  provisional  assignee.  On  the 
24th  day  of  September,  1828,  the  complainants,  the  provisional 
assignee  and  the  creditors  of  Abraham,  all  of  whom  were  British  * 
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sabjects  and  resideats  of  England,  filed  their  bill  and  obtained 
an  injunction  restraining  the  collector  from  delivering  the  goods 
to  Abraham,  and  restraining  the  latter  from  receiving  or  prose- 
cuting for  the  same.  Abraham  put  in  his  answer  neither  ad- 
mitting nor  denying  the  proceedings  under  the  commission, 
but  alleging  that  he  left  England  in  the  lawful  pursuit  of  his 
business  with  a  hona  fide  intention  of  returning,  and  denying 
that  he  was  insolvent  or  had  committed  any  act  of  bankruptcy. 
Chancellor  Walworth  denied  a  motion  to  dissolve  the  injunc* 
tion,  and  held  that  the  assignee  could  have  maintained  the  action 
alone  without  joining  the  creditors  ;  and  in  his  opinion,  refer- 
ring to  the  decision  of  Chancellor  Kent  in  Holmes  v.  Remserij 
he  said  that  it  was  ''doubtful  whether  that  decision  to  its  full 
extent  can  be  sustained,"  that ''  it  was  strongly  questioned  and 
ably  opposed  by  Platt,  J.,"  in  the  subsequent  case  between 
the  same  parties,  and  that  it  stood  opposed  to  the  opinions  of 
the  State  courts  in  various  cases  cited ;  but  he  held  that  the 
case  before  him  steered  clear  of  all  the  decisions  cited,  because 
in  those  cases  the  contest  was  between  foreign  assignors  and 
domestic  creditors,  claiming  under  the  laws  of  the  country 
where  the  property  was  situated,  and  the  suits  were  brought, 
while  in  that  case  the  controversy  was  between  the  bankrupt 
and  his  assignee  and  creditors,  all  residing  in  the  country  unde^ 
whose  laws  the  assignment  was  made,  and  the  propeily  itself, 
at  the  time  of  the  assignment,  was  constructively  within  the 
jurisdiction  of  that  country  being  on  the  high  seas  in  the 
actual  possession  of  a  British  subject.  That  case  was  taken  by 
appeal  to  the  Court  of  Errors  (3  Wend.  638),  where  the  ordef 
of  the  chancellor  was  reversed.  It  is  claimed  by  the  counsel 
for  the  respondent  and  was  so  held  by  the  court  below  in  this 
case,  that  the  Court  of  Errors  held  in  that  case  that  the  stat- 
utory assignment  in  Eagland  was  wholly  inoperative  here,  and 
that  the  foreign  assignee,  therefore,  was  not  vested  with  the 
title  to  the  property  here  even  as  against  the  bankrupt.  We 
are  of  opinion  that  it  was  not  so  held,  and  that  the  point  was 
left  undecided  by  that  case.  Makot,  J.,  writing  an  opinion  for 
affirmance  in  which   Sutherland,  J.,  concurred,   expressed 
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views  similar  to  those  announced  by  Platt,  J.,  in  Holmes  v. 
Remsen^  and  held  that  the  foreign  assignee  could  sue  in  our 
courts,  and  that  his  title  to  the  property  was  good  as  against 
the  bankrupt.  Senator  Allen,  writing  an  opinion,  held  that 
the  order  should  be  reversed  on  the  ground  that  an  injunction 
was  not  the  proper  remedy,  and  we  cannot  discover  that  he 
intimated  any  opinion  as  to  the  important  question  discussed 
by  Maboy,  J.,  and  in  Holmes  v.  Remsen  by  Chancellor  Kent 
and  Platt,  J. ;  and  no  definite  views  upon  the  same  question 
were  expressed  by  Senator  Maynabd  in  the  opinion  read  by 
him.  He  said :  ^^  The  cases,  therefore,  in  which  it  has  been 
held  that  an  assignment  did  not  transfer  the  property  of  a 
bankrupt  in  a  foreign  country  appear  to  me  not  applicable  to 
the  case  now  under  consideration."  And  further :  "  If  the 
assignment  in  this  case  did  operate  a  transfer  of  the  property 
in  question,  what  need  is  there  of  the  aid  of  a  Court  of  Chan- 
cery to  enable  the  assignee  to  obtain  possession  of  it?  If  by 
virtue  of  the  assignment  the  assignee  acquired  a  legal  title  to  the 
property,  the  courts  of  law  are  abundantly  competent  to  afford 
equitable  relief."  Senator  Oliveb,  also  writing  for  reversal^ 
said :  '^  The  question  is  not  whether  a  foreign  assignee  shall  be 
permitted  to  sue  in  our  courts ;  in  relation  to  that  there  can  be 
but  one  opinion.  Had  the  proceedings  in  bankruptcy  in  this 
case  been  perfected  the  bankrupt  acquiescing  in  their  justice 
and  propriety,  and  the  assignee  substituted  in  his  place,  and  a 
question  had  arisen  between  him  and  a  debtor  of  the  estate, 
no  one  would  have  doubted  or  questioned  the  right  of  the  as- 
signee to  sue  in  our  courts. "  But  he  held  that  the  title  of  the 
foreign  assignee  was  not  good  here  as  against  the  bankrupt  him- 
self unless  he  chose  to  acquiesce  in  it,  and  he  also  reached  the 
cor  elusion  that  even  if  the  title  of  the  assignee  were  good  here, 
an  injunction  was  not  a  proper  remedy.  Senator  Stebbins 
writing  for  reversal  held  that  the  statutory  transfer  in  England 
could  have  no  operation  here,  and  that,  therefore,  the  foreign 
assignee  did  not  have  title  to  the  property,  and  that  even  if  he 
did  have  title  an  injunction  was  not  the  proper  remedy.  Sena- 
toi  Thboop  wrote  for  affirmance  holding  that  the  title  of  the 
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foreign  assignee  was  good  as  against  the  bankrupt,  and  that  an 
injunction  was  a  proper  remedy.  No  other  opinions  were 
written.  Justices  Maboy  and  Suthebland  and  Senators  Thboop 
and  Woodward  voted  for  affirmance,  and  seventeen  senators 
for  reversal.  It  does  not  appear,  and  cannot  be  ascertained 
upon  what  ground  the  fourteen  senators  who  voted  for  reversal, 
writing  no  opinions,  based  their  votes.  Some  may  have  con- 
curred in  the  result  upon  one  ground  and  some  upon  another. 
The  most  obvious  ground,  in  which  all  who  voted  for  reversal 
seemed  to  concur,  was  that  an  injunction  was  not  a  proper 
remedy.  That  case  has  been  much  criticised  by  judges  and 
text-writers,  and  the  imposibility  of  determining  what  was  ad- 
judicated by  it  has  frequently  been  recognized.  In  Johnson  v. 
Hunt  (23  Wend.  87),  one  Hollis  and  Johnson  and  Miller  were 
residents  of  Chenango  county  in  this  State.  Hollis  absconded, 
and  a  warrant  of  attachment  was  issued  against  him  as  an  ab- 
sconding debtor.  After  notice  of  the  attachment  had  been 
published  Johnson  and  Miller,  being  creditors  of  Hollis,  having 
seperate  demands  against  him,  went  in  pursuit  of  and  overtook 
him  in  Pennsylvania,  where  they  respectively  obtained  process, 
from  a  justice's  court  and  recovered  judgments  against  him,  on 
which  executions  were  issued,  by  virtue  of  which  he  was  arrested 
and  taken  into  custody.  To  obtain  his  liberty  he  paid  Johnson 
the  amount  of  his  judgment  and  turned  out  certain  personal 
property  to  Miller  in  satisfaction  of  his  judgment.  The 
property  thus  turned  out  belonged  to  Hollis  in  Chenango 
county  when  he  absconded,  and  it  was  brought  back  into 
that  county  where  it  was  demanded  of  him  by  the  plaintifib 
in  that  action,  who  had  been  appointed  trustees  of  the  estate 
of  Hollis.  The  demand  not  having  been  complied  with,  the 
action  was  commenced  to  recover  the  value  of  the  property. 
Upon  the  trial  of  the  action  the  court  charged  the  jury  that 
if  the  property  was  removed  from  this  State,  and  the  defend- 
ants knew  that  Hollis  was  an  absconding  debtor  at  the  time 
when  they  received  it  from  him  in  Pennsylvania,  he  and  they 
being  citizens  of  this  State,  and  the  property  being  received 
after  the  publication  of  the  notice  of  the  issuing  of  the  attach- 
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ment,  they  were  liable  for  it,  whether  it  was  removed  from  this 
State  before  or  after  the  publication  of  the  notice,  and  that  the 
legal  proceedings  had  in  Pennsylvania  were  no  protection  to 
the  defendants.  The  jury  found  a  verdict  for  the  plaintiflEs, 
and  the  defendants  took  the  case  by  writ  of  error  to  the  Su- 
preme Court,  where  the  judgment  was  reversed,  Cowen,  J,, 
writing  the  opinion.  He  held  that  the  act  under  which  the 
attachment  against  HoUis  was  issued  was  in  the  nature  of  a 
bankrupt  law,  and  that  the  assignment  of  Hollis'  property  to 
trustees  was  in  invituniy  and  therefore  inoperative  outside  of 
this  State ;  and  he  claimed  that  it  was  decided  in  the  case  of 
Abraham  v.  Plestoro  that  an  assignment  in  invitum  under  the 
law  of  one  State  or  nation  has  no  operation  in  another,  even 
with  respect  to  its  own  citizens ;  that  the  bankrupt,  a  subject 
of  the  very  country  under  whose  laws  he  was  proceeded  against, 
may,  on  crossing  the  territorial  limits  of  such  country,  dispose  of 
the  property  which  he  has  brought  with  him,  and  may  with- 
hold it  entirely  from  the  creditors  who  are  proceeding  against 
him  in  the  foreign  jurisdiction.  We  think  we  have  already 
shown,  that,  at  least,  it  cannot  be  known  that  such  was  the 
decision  in  Abraham  v.  Plestoro.  As  neither  he  nor  either  of 
his  associates  was  a  member  of  the  court  which  rendered  that 
decision,  he  had  no  better  means  of  knowing  what  was  decided 
thereby  than  we  have,  and  we  cannot  concur  in  his  views  in 
reference  thereto.  'Aut  we  are  left  by  his  opinion  at  a  loss  to 
determine  whether  he  meant  to  deny  all  force  and  effect  to  the 
title  of  statutory  trustees  or  assignees  appointed  in  a  foreign 
country,  or  merely  as  against  creditors  pursuing  their  debtor 
for  the  collection  of  their  debts.  From  the  fact  that  he  cited,  as 
authorities,  Kent's  Commentaries  and  Story  on  the  Conflict  of 
Laws,  and  from  certain  expressions  and  qualifications  contained 
in  his  opinion  we  are  inclined  to  think  that  he  did  not  mean  to  lay 
down  an  unqualified  and  universal  rule  that  an  in  invitum  title 
under  bankruptcy  proceedings  in  one  country  can  have  no  force 
and  operation  whatever  in  another  country.  It  was  not  neces- 
sary for  the  decision  of  that  case  to  lay  down  such  a  rule,  as  the 
defendants  there  simply  did  what  was  lawful  in  the  State  of 
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Pennsjlvania,  under  its  laws,  to  procure  payment  of  their 
debts.  The  point  decided  is  properly  stated  in  the  head-note 
as  follows :  "  The  property  of  an  absconding  debtor  taken  by 
him  from  this  State  and  transferred  by  him  in  another  State  in 
satisfaction  of  a  judgment  there  rendered  against  him  was  not 
subject  to  the  control  of  the  trustees  of  his  estate  after  the 
property  was  brought  back  to  this  State,  although  he  and  the 
creditor  to  whom  the  transfer  was  made  were  at  the  time  resi- 
dents of  this  State,  and  the  transfer  was  made  after  the  publi- 
cation of  the  notice  that  an  attachment  had  issued."  The 
question  we  are  now  considering,  therefore,  still  remained  un- 
decided, and  again  came  under  elaborate  discussion  in  Hbyt  v. 
Thompson  (5  N.  Y.  320),  where  effect  was  given  in  this  State 
to  the  title  of  an  assignee  from  statutory  trustees  appointed  in 
another  State,  and  Judges  Eugoles  and  Paigb  approved  the 
rules  of  law  announced  by  Platt,  J.,  in  Holinea  v.  Remsen, 
RuGGLBs,  J.,  said  that  until  the  decision  of  Abrahams  v.  Pies- 
torOj  "  it  had  been  uniformly  held  in  this  State,  that  in  virtue 
of  comity,  the  assignees  of  a  foreign  bankrupt  were  entitled  to 
sue  for,  and  recover  debts  due  to  the  bankrupt  within  this 
State,  except  where  the  claim  of  the  assignee  came  in  conflict 
with  creditors  in  this  State  claiming  under  attachments  against 
the  bankrupt's  property,"  and  that  it  is  a  mistake  to  suppose 
that  that  case  established  in  its  strictest  sense,  and  without 
qualification,  the  doctrine  that  a  foreign  assignment  in  bank- 
ruptcy is  absolutely  inoperative  and  void  in  this  State,  and  that 
it  was  impossible  to  say  that  that  case  was  decided  on  grounds 
affecting  the  question  we  are  now  considering,  and  he  dissented 
from  thd  decision  in  Johnson  v.  Hwiit  so  far  as  it  was  founded 
upon  a  different  view  of  the  case  of  Abraham  v.  Plestoro. 
Judge  Paige,  while  expressing  some  views  seemingly  in  ac- 
cordance with  those  expressed  by  Judge  Cowen  in  Johnson  ▼. 
Hunty  yet  said :  "  Where  neither  the  rights  of  domestic  cred- 
itors or  of  foreign  creditors  proceeding  against  the  property 
under  our  laws  are  involved,  the  foreign  assignees  may  be  per- 
mitted to  sue  in  our  courts  for  the  benefit  of  all  the  creditors 
on  principles  of  national  comity  without  a  surrender  of  the 
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principle  that  a  foreign  statatory  assignment  does  not  operate 
a  transfer  of  the  property  in  this  State.  Allowing  foreign 
«  assignees  to  sue  in  onr  coarts  when  neither  the  rights  of  oar 
own  creditors,  nor  the  rights  of  foreign  citizens  pnrsuing  the 
remedies  afforded  by  our  laws  will  be  prejudiced,  may  be  re- 
garded as  a  mere  maaifestation  of  respect  for  a  foreign  nation 
accorded  upon  principles  of  national  courtesy,  and  not  as  a 
concession  that  the  assignment  under  which  the  assignees  claim 
has  under  our  laws  any  force  or  validity  in  this  State."  But 
the  question  as  to  the  effect  in  this  State  of  a  foreign  statutory 
assignment  and  the  rights  of  the  assignee  here  was  again  left 
undecided,  the  judges  who  did  not  write  expressing  no  opinion 
in  reference  thereto.  A  motion  for  a  reargumeut  was  made  in 
that  case  (19  N.  T.  207),  and  upon  that  motion,  Oomstock,  J., 
wrote  an  opinion  in  which  he  said  that  "  the  comity  which  is 
due  to  a  sister  State  may  require  that  the  assignee  of  an  insol- 
vent person  or  corporation  in  that  State  should  be  allowed  to 
sue  a  debtor  here ;  but  neither  justice  nor  comity  demands  that 
the  foreign  law  should  be  recognized  to  the  extent  of  divesting 
the  titles  of  our  own  citizens  fairly  acquired."  In  WiUitts  v. 
Waits  (25  N.  Y.  677),  it  was  held  that  statutory  receivers  ap- 
pointed in  Ohio  could  not  enforce  their  title  to  the  property 
of  the  insolvent  in  this  State  against  creditors  subsequently 
attaching  it  here,  under  our  laws.  In  that  case,  while  Sutheb- 
LAND,  J.,  was  of  opinion  that  from  comity  the  courts  of  this 
State  should  recognize  and  allow  some  effect  to  a  foreign  in- 
voluntary bankrupt  proceeding,  yet  he  erroneously  said  that 
he  anderstood  that  a  title  under  such  proceedings  "  would  not 
be  recognized  by  the  courts  of  this  State,  even  when  the 
question  arises  entirely  between  the  bankrupt  and  his  assignees 
and  creditors  all  residing  in  the  country  under  whose  laws  the 
assignment  was  made."  Allen,  J.,  writing  in  the  same  case, 
said :  ^'  A  quasi  effect  may  be  given  to  the  law  (of  a  foreign 
State)  as  a  matter  of  comity,  and  interstate  or  international 
courtesy,  when  the  rights  of  creditors  or  bona  fide  purchasers, 
or  the  interests  of  the  State  do  not  interfere,  by  allowing  the 
foreign  statutory  or  legal  transferee  to  sue  for  it  in  the  courts 
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of  the  State  in  which  the  property  is ;"  and  that  "the  State 
will  do  jostice  to  its  own  citizens  so  far  as  it  can  be  done  bj 
administering  upon  property  within  its  jurisdiction,  and  will 
yield  to  comity  in  giving  eflEect  to  foreign  statutory  assignments, 
only  so  far  as  may  be  done  without  impairing  the  remedies  or 
lessening  the  securities  which  our  laws  have  provided  for  our 
own  citizens."  The  rule,  as  stated  by  Judges  Platt,  Ruogles, 
Allen,  and  other  eminent  jurists,  whose  opinions  we  have 
quoted,  were  also  fully  recognized  in  the  following  cases. 
{Petersen  v.  Chemical  Bk,^  32  N.  T.  21 ;  Kelly  v.  Crapo^ 
45  id.  86;  Osgood  v,  Maguirey  61  id.  524;  Hibemia  JBk.  v. 
Lacombe,  84  id.  367;  Matter  of  Bristol,  16  Abb.  Pr.  184; 
Iiu7ik  V.  St.  John,  29  Barb.  585 ;  Barclay  v.  Quicksilver 
Mining  Co.,  6  Lans.  25  ;  Hooper  v.  Tuckerman,  3  Sandf.  311 ; 
Olyphant  v.  Atwood,  4  Bosw.  459;  HvnU  v.  Jackson,  5 
Blatchf.  349.) 

From  all  these  cases  the  following  rules  are  to  be  deemed 
thoroughly  recognized  and  established  in  this  State :  (1)  The 
statutes  of  foreign  States  can  in  no  case  have  any  force  or  effect 
in  this  State  ex  propria  vigore,  and  hence  the  statutory  title  of 
foreign  assignees  in  bankruptcy  can  have  no  recognition  here 
solely  by  virtue  of  the  foreign  statute.  (2)  But  the  comity  of 
nations  which  Judge  Denio  in  Petersen  v.  Chemical  Bank 
{supra)  said  is  a  part  of  the  common  law,  allows  a  certain  effect 
here  to  titles  derived  under,  and  powers  created  by  the  laws  of 
other  countries,  and  from  such  comity  the  titles  of  foreign  statu- 
tory assignees  are  recognized  and  enforced  here,  when  they  can 
be,  without  injustice  to  our  own  citizens,  and  without  prejudice 
to  the  rights  of  creditors  pursuing  their  remedies  here  under  our 
statutes ;  provided  also,  that  such  titles  are  not  in  conflict  with 
the  laws  or  the  public  policy  of  our  State.  (3)  Such  foreign 
assignees  can  appear  and,  subject  to  the  conditions  above  men- 
tioned,  maintain  suits  in  our  courts  against  debtors  of  the  bank- 
rupt whom  they  represent,  and  against  others  who  have 
interfered  with,  or  withhold  the  property  of  the  bankrupt. 

If  it  be  admitted,  as  it  must  be  under  the  authorities  cited, 
that  Schofield  can,  as  assignee  of  Pendle  &  Waite,  have  a  stand- 
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log  in  our  courts  and  that  his  title  will  be  so  far  recognized 
here  that  he  can  sue  the  debtors  of  that  firm  to  recover  the 
amount  owing  to  the  firm,  why  may  he  not  sue  the  bankrupts? 
If  the  assignee  could  sue  Hajnes  &  Sanger  to  recover  what 
they  owed  the  bankrupts,  why  can  he  not  be  permitted  to  sne 
the  bankrupts  for  money  or  property  placed  in  their  hands  to 
pay  the  debt  ?  If  he  could  sue  Haynes  &  Sanger,  why  could 
he  not  sue  their  assignee,  although  a  member  of  the  bankrupt 
firm,  to  recover  the  money  placed  in  his  hands  to  pay  their 
debt  ?  No  principle  of  justice,  no  public  policy  requires  the 
courts  of  this  State  to  ignore  the  title  of  this  assignee  at  the 
instance  of  one  of  the  bankrupts.  No  injustice  will  be  done 
to  Waite  if  this  money  be  taken  to  pay  his  creditors,  and  public 
policy  does  not  require  that  the  courts  of  this  State  should  pro- 
tect him  in  his  efforts  either  to  cheat  his  creditors  or  his  pait- 
ner.  If  it  be  conceded,  as  it  must  be,  that  the  title  of  a  foreign 
statutory  assignee  is  good  in  this  State  for  any  purpose  against 
anybody,  it  seems  to  us  that  it  ought  to  be  held  good  against 
the  bankrupt  against  whom  an  adjudication  in  bankruptcy  has 
been  pronounced  which  is  binding  upon  him. 

Before  such  an  adjudication  can  be  held  to  be  efficacious  in 
a  foreign  country  to  transfer  title  to  property,  the  bankrupt 
court  must  have  had  jurisdiction  of  the  bankrupt  either  because 
made  in  the  country  of  his  domicile  or  because  he,  although 
domiciled  elsewhere,  submitted  to  the  jurisdiction  or  in  some 
other  way  came  under  the  jurisdiction  of  the  bankrupt  court. 
Here  Pendle  &  Waite  did  most  of  their  business  in  England. 
Most  of  their  assets  and  of  their  creditors  were  there,  and  while 
Pendle  alone  was  domiciled  there,  Waite  went  there  and  sub- 
mitted to  the  jurisdiction  of  the  Bankrupt  Court  and  exposed 
himself  to  the  operation  of  the  English  law.  He  is  therefore 
bound  by  the  adjudication  of  the  court  as  he  would  have  been 
if  domiciled  there,  and  the  judgment  had  been  in  a  common- 
law  court  upon  any  personal  cause  of  action. 

The  decisions  in  the  Federal  courts,  and  in  most  of  the  other 
States,  are  in  harmony  with  the  views  we  have  expressed ;  and 
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80  are  the  doctrines  of  all  the  great  jurists  who  have  written 
upon  the  subject  of  private  international  law.  (2  BelPs  Comm. 
681,  687;  Wheaton's  Int.  L.  [8th  ed.,  by  Dana],  §§  89,  90, 
91, 144  and  note;  2  Kent's  Oomm.  405 ;  Wharton's  Oonfl.  of 
Laws,  §§  353,  368,  391,  735,  736 ;  Story's  Confl.  of  Laws, 
§§  403,  410,  412,  414,  420,  421.) 

There  are  but  two  cases  in  tliis  State  which  really  hold  any 
thing  in  conflict  with  these  views,  and  they  are  Moaadman  v. 
Cam  (34  Barb.  66 ;  N.  Y.  Sup.  Ct.  [4  T.  &  C]  171).  In  the 
first  case  the  action  was  by  foreign  trustees,  appointed  in  bank- 
ruptcy proceedings,  to  recover  goods  in  the  possession  of  the 
defendant  in  this  country,  and  the  plaintiffs  recovered.  The 
defendant  appealed,  and  sought  to  reverse  the  judgment,  upon 
the  ground  that  the  plaintiffs  did  not,  as  trustees,  have  any 
title  to  the  property.  The  judgment  was  affirmed^  on  the 
ground  that  the  defendant  did  not  raise  the  question  of  title  at 
the  trial.  But  the  judges  writing  were  of  opinion  that  the 
plaintiffs  did  not  have  any  title  to  the  bankioipt's  property 
located  hei*e,  and  one  of  them  (Suthbbland,  J.)  'stated  that 
the  case  of  Abraham  v.  Plestoro  (3  Wend.  538),  confirmed  by 
Johnson  vl  Hunty  "  would  seem  to  be  conclusive  upon  the  ques- 
tion, whether  our  courts  will  recognize  or  enforce  a  right  or  title 
acquired  under  a  foreign  bankrupt  law  or  foreign  bankruptcy 
judicial  proceedings.  The  case  of  Abraham  v.  Plestoro  was 
certainly  very  broad  in  its  repudiation  of  foreign  bankruptcy 
proceedings,  and  went  much  further  than  the  case  of  Holmes 
v.  Jiemsen  (20  Johns.  229);  but  I  think  it  must  be  deemed 
conclusive  authority  for  saying,  that  had  the  defendant  raised 
the  question  by  demurrer,  or  on  the  trial,  it  must  have  been 
held  that  the  plaintiffs  could  not  maintain  this  action."  In 
the  second  case  Davis,  P.  J.,  writing  the  opinion  of  the  court, 
said  :  ^^  It  seems  to  be  the  settled  law  of  this  State  that  our 
courts  will  not  recognize  or  enforce  a  right  or  title  acquired 
under  a  foreign  bankrupt  law,  or  foreign  bankrupt  proceedings, 
BO  far  as  affects  property  within  their  jurisdiction,  or  demands 
against  residents  of  the  State."  These  two  cases  are  unsup- 
ported by  authority,  and  are,  we  think,  opposed  to  sound 
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priociples,  and  are  in  conflict  with  the  carrent  of  authority  in 
this  State. 

We  are,  therefore,  of  opinion  that  Schofield  was  competent 
to  appear  upon  the  accounting  to  protect  the  interests  of  the 
bankrupt  estate  which  he  represented,  and  that,  upon  the  facts 
as  they  appear  in  this  record,  his  objection  to  the  allowance 
of  the  payment  made  by  the  assignee  to  himself  ought  to 
have  prevailed,  and  that  he  should  be  recognized  as  a  creditor 
for  the  amount  of  such  payment. 

It  follows  that  the  orders  of  the  General  and  Special  Terms 
should  be  reversed,  and,  as  the  facts  may  be  varied  or  more 
fully  presented  upon  a  new  hearing,  the  matter  should  be  re- 
mitted to  the  Special  Term  for  further  proceedings  upon  the 
same  or  new  evidence,  in  accordance  with  the  rules  of  law 
herein  laid  down,  and  that  the  appellant  should  recover  from 
the  respondent  costs  of  the  appeals  to  the  General  Term  and 
to  this  court. 

All  concur. 

Ordered  accordingly. 


MiOHAEL  GiLMAN*  as  Administrator,  etc.,  Bespondent,  v.  EIenrt 

MoAbdlb,  Appellant. 

A  trast  of  personaltj  is  not  within  the  statute  of  uses  and  trusts,  and 
majr  be  created  for  any  purpose  not  forbidden  hj  law  ;  it  maj  be  created 
without  writing,  and  the  delivery  of  the  property  is  sufficient  to  pass 
the  title. 

M.,  an  aged  married  woman,  having  no  kindred  living,  placed  in  the  cus- 
tody of  defendant,  a  sum  of  money  with  directions  to  use  the  same  for 
the  snpi>ort  and  maintenance  of  herself  and  husband  during  their  lives  ; 
after  the  death  of  the  survivor  of  them,  to  use  the  residue  to  pay  their 
respective  funeral  expenses,  and  for  the  erection  of  a  suitable  monument 
to  their  memories,  and  to  expend  any  residue  for  masses,  for  the  repose 
of  their  souls  according  to  the  ritual  of  the  Roman  Catholic  church,  of 
which  church  M.  and  her  husband  were  members.  Defendant  received 
the  money  upon  the  conditions  stated,  and  promised  to  apply  it  in  ac- 
cordance therewith.  Defendant  waa  an  undertaker;  M.  selected  the 
kind  of  coffin,  and  described  the  monument  she  desired,  and  spedfied 
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the  time  the  masses  were  to  be  solemnized.  She  died  first,  then  her 
husband,  both  intestate.  Defendant  expended  a  portion  of  the  fund  for 
the  purposes  specified,  leaving  a  balance  to  be  expended  for  masses.  In 
an  action  by  the  administrator  of  the  husband's  estate  to  recover  such 
balance,  fiM,  that  a  trust,  valid  as  between  the  parties,  wa$  created  to 
provide  for  the  support  of  M.  and  her  husband,  which  placed  the  fund 
beyond  tbeir  control,  and  vested  the  title  in  the  trustee,  and  so  long  as 

/^  the  husband  lived  he  had  no  title  to  any-  part  of  it ;  that  as  to  the  sur- 
iplus,  without  considering  the  question  whether  a  valfd  trust  was  created 
an  regard  thereto  (as  to  which  quare\  a  valid  contract  was  entered  into; 
and,  except  in  case  of  a  breach  thereof,  plaintiff  had  no  right  of  action'. 
ls  to  whether  in  any  event  plaintiff  as  representative  of  the  husband 
could  have  a  right  of  action  quaere. 

It  is  only  in  respect  to  dispositions  of  property  which  are  not  to  have  any 
effect  except  upon  the  death  of  the  owner,  and  are  revocable,  that  he  is 
confined  to  a  will.  If  they  operate  in  preaenti  they  may  be  valid  as  con- 
tracts, although  they  are  not  to  be  carried  into  execution  until  after  the 
death  of  the  party  making  them,  or  are  contingent  upon  the  survivorship 
of  another. 

R  teems  that  any  trust  of  property  which  would  be  valid  if  created  by  will, 
can  be  created  by  the  owner  in  Uis  life-time,  provided  it  is  then  to  go 
into  operation,  although  to  be  executed  after  his  death  ;  and,  in  case  of 
personal  property,  may  be  created  by  oral  agreement,  accompanied  by 
delivery  of  the  property. 

QUman  v.  McArdU  (17  J.  &  S.  463),  reversed. 

(Argued  March  19, 1884 ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  November  16,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  coart  on  trial  at 
Special  Term.     (Eleported  below,  17  J.  &  S.  463.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

liichard  Z.  Stoeezy  for  appellant.  The  subject-matter  of 
the  trust  being  personal  property,  the  trust  need  not  necessa- 
rily be  declared  in  writing.  Actual  delivery  of  the  property 
to  the  trustee,  accompanied  by  oral  directions  and  limitations 
as  to  the  trust,  uses  and  purposes,  is  sufficient  to  vest  the  title 
to  the  fund  in  the  trustee.  {Martin  v.  Funk,  75  N.  T.  134 ; 
Eehoe  V.  £ehoe,  12  Abb.  N.  0.  427 ;  Perry  on  Trusts,  §  86  ; 
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Yaunff  V.  Taung,  80  K  Y.  422 ;  Willia  v.  Smyth,  91  id.  297 ; 

WUliama  v.  Fitoh^  18  id.  548.)  A  trust  of  personalty  is  not 
within  our  statute  of  uses  and  trusts,  and  may  be  created  for 
any  purpose,  private,  charitable  or  religions,  not  contrary  to 
public  policy  or  public  morality.  {BucJdin  v.  Buckling  1 
Keyes,  141 ;  OoU  v.  Cook,  7  Paige,  534 ;  Perry  v.  Foster,  62 
How.  Pr.  228.)  The  English  doctrine  of  superstitious  uses 
has  never  been  adopted  by  our  courts  and  is  inconsistent  with 
the  spirit  of  our  institutions.  {Matter  of  Sagenmeyer,  12 
Abb.  N.  C.  432  ;  Kehoe  v.  Kehoe,  id.  427 ;  Perry  on  Trusts, 
§  715.)  By  delivery  of  the  fund  to  defendant  as  aforesaid 
with  intent  to  impose  a  trust  thereon,  Mrs.  G-ilman  effectually 
created  a  valid  trust  for  a  pious  or  religious  use.    {Schovler  v. 

WUlia/ma,  16  Eep.  79 ;  28  Alb.  L.  J.  63 ;  134  Mass.  426 ; 
Perry  on  Trusts,  §  715.)  The  saying  of  masses  being  a  reli- 
gious service  of  the  Catholic  church,  money  given  for  the 
support  of  such  services  is  devoted  to  a  religious  and  not  a 
mere  personal  or  private  use.  {SchouLer  v.  WUliama,  supra.) 
The  rule  that  there  must  be  a  definite  beneficiary  or  cestui  que 
trust  ascertained  or  ascertainable,  under  the  provisions  of  the 
trust,  capable  of  coming  into  com*t  and  compelling  the  execu- 
tion of  the  trust  in  his  favor,  is  applicable  only  to  personal  or 
private,  and  not  to  religious  or  charitable  trusts.  {Owens  v. 
Missionary  Soo.,  14  N.  Y.  380 ;  Beekman  v.  Bonsor,  23  id. 
298 ;  Holmes  v.  Mead,  52  id.  344 ;  Qoddard  v.  Pomeroy,  36 
Barb.  546 ;  Lowers  v.  Gyrenvus,  39  Ohio  St.  426,)  The  trust  is 
not  void  for  uncertainty  or  indefiniteness.  (Power  v.  Gassidy, 
79  K  Y.  602.) 

William  M.  Snyder  for  respondent.  There  was  a  mere 
naked  deposit  of  money  in  the  hands  of  McArdle,  the  defend- 
ant, which  created  only  a  parol  agency,  coupled  with  no  in- 
terest. This  agency  was  revocable  at  the  mere  pleasure  of  the 
donor,  and  upon  het  death  ceased  by  operation  of  law.  (Story 
on  Agency,  §§  468,  488 ;  Hougktalvng  v.  Ma/rvin,  7  Barb. 
412 ;  Martin,  v.  Inter.  L.  Ins.  Go.,  53  N.  Y.  339  ;  Helmer  v. 
St.  John,  8  Sun,  166.)    No  title  having  vested  in  the  defend- 
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ant,  McArdle,  by  the  deposit  in  his  hands,  the  f  and  upon  the 
death  of  the  donor  vested  absolutely  in  her  legal  representa- 
tive by  operation  of  law.  {Ros&oett  v.  Elkthorp^  10  Paige, 
415 ;  Lockwood  v.  StookhoLm^  11  id.  87 ;  Barnes  v.  Under- 
wood, 47  N.  T.  851 ;  mioi  v.  Collier,  1  Wilson,  169 ;  Squib 
V.  Wyn,  1  P.  Wms.  382  ;  Story  on  Eq.,  §§  1156,  1196a.) 
As  against  the  legal  representatives  of  the  donor,  there  must 
be  some  written  evidence  as  to  the  conditions  upon  which  the 
defendant  received  this  fund,  in  order  to  establish  a  private 
trust.  In  the  absence  of  any  writing  to  sustain  it,  the  so-called 
trust  fails,  and. the  defendant  must  account.  (Perry  on  Trusts, 
§  86 ;  Day  v.  Rothy  18  N.  Y.  448 ;  MaHin  v.  Funk,  75  id. 
134 ;  Code  of  Oiv.  Pro.,  §  829  ;  O'Hara  v.  Dudley,  64  How. 
Pr.  340.)  The  absence  of  a  beneficiary  renders  the  so-called 
trust  absolutely  void.  No  title  ever  vested,  hence  no  trust 
was  ever  created.  [Bascom  v,  Albertson,  34  N.  T.  584 ; 
Dowing  v.  Marshall,  23  id.  366 ;  JFbntain  v.  Ravenal,  17 
How.  [U.  S.]  369  ;  Goddard  v.  Pomeroy,  36  Barb.  564 ;  White 
V.  Howard,  46  N.  T.  114 ;  Hill,  on  Trustees,  52 ;  Leggett  *v. 
Dubois,  5  Paige,  144 ;  Lewin  on  Trusts,  65,  305  ;  Smith  v. 
Bolden,  23  Beav.  262 ;  Trotter  v.  Blocker,  6  Porter  [Ala.], 
269 ;  1  Perry  on  Trusts,  §  60 ;  Baptist  Assn.  v.  Hart,  4 
Wheat.  1 ;  Story  on  Equity,  §§  1196  and  1196a ;  Rodgers  Z. 
TT.  V.  Kelly,  88  N.  T.  234 ;  Lawr&noe  v.  Fox,  20  id.  268 ; 
Barr  v.  Beers,  24  id.  178 ;  Torp  v!  Goal  Co.,  48  id.  253  ; 
Bouv.  L.  Diet.,  *' Trusts.")  The  purposes  expressed  by  the 
donor  did  not  create  a  charity,  because  (1)  a  charity  can  only 
be  created  by  deed  or  by  will ;  (2)  a  charity  must  operate  for 
the  public  benefit ;  (3)  a  charity  must  have  for  its  object  the 
welfare  of  living  persons.  (  Vidal  v.  Oira/rd,  2  How.  [U.  S.] 
128  ;  Price  v.  Maxwell,  28  Penn.  St.  35  ;  Perin  v.  Oarey,  24 
How.  fU.  S.]  506  ;  Jackson  v.  PhiUips,  14  Allen,  589  ;  Atty- 
OerHl  V.  Mayor,  etc.,  1  Bligh,  312 ;  Story  on  Equity,  §§  1155, 
1164 ;  Nash  v.  Merely,  5  Beav.  177 ;  Hoare  v.  Osborne,  L. 
R.,  1  Eq.  Gas.  586;  Richard  v.  Robson,  31  Beav.  244; 
Thornton  v.  Howe,  id.  14.)  The  purposes  expressed  by  the 
.donor  did  not  create  a  "  pious  use,"  because  the  benefit  to  be 
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derived  was  not  to  be  enjoyed  by  any  living  person,  and  was 
not  created  either  by  will  or  by  deed.  {Tucker  v.  St  O. 
Churchy  8  Sandf.  242  ;  Robertson  v.  BvlUoiia,  11  N.  Y.  243 ; 
Jdokson  V.  PhiUipiiy  14  Allen,  639 ;  Teap  v.  Ong^  6  Privy 
C.  Gas.  381 ;  Wright  v.  M.  K  Church,  Hoff .  Ch.  202 ;  WhiU 
V.  Howaa^dy  46  N.  Y.  144 ;  ShortweU  v.  MoUy^  Sandf.  Ch.  46.) 

Rafallo,  J.  This  action  is  brought  by  the  administrator  of 
James  GilmaD,  deceased,  to  recover  of  the  defendant  certain 
money  which  had  been  placed  in  his  hands  by  Margaret  Gil- 
man,  the  wife  of  said  James  Oilman,  a  few  days  before  her 
death.  James  Oilman  survived  his  wife  but  a  short  time. 
Both  died  intestate,  and  the  plaintiff,  a  half  nephew  of  James, 
took  out  letters  of  administration  upon  his  estate.  No  adrainis 
tration  appears  to  have  been  granted  upon  th6  estate  of  Margaret 
Oilman. 

The  facts  of  the  case  are  uncontroverted.  Only  one  witness 
was  examined  on  the  trial,  and  that  witness  was  the  defendant. 

From  his  testimony  it  appears  that  Margaret  Oilman,  prior 
to  her  death,  had  money  in  savings  banks.  She  was  about  | 
eighty-five  years  old,  and  her  husband  was  upwards  of  ninety 
years  of  age.  They  had  no  descendants,  and  she  supposed  or 
stated  to  the  witness  that  she  had  no  next  of  kin  and  that  her 
husband  had  no  relatives  except  a  brother  who  was  in  a  mon- 
astery, or  some  other  religions  establishment,  in  Ireland.  The 
defendant  was  an  intimate  friend  of  both,  of  thirty-years'  stand- 
ing.    Both  were  Koman  Catholics. 

Margaret  had  several  conversations  with  the  defendant  in 
respect  to  the  money  which  she  had  in  the  savings  banks. 
She  expressed  the  desire  to  get  her  money  out  of  the  banks  so 
that  the  lawyers  would  not  get  hold  of  it.  About  a  week  before 
her  death  she  sent  for  the  defendant  and  delivered  to  him  her 
bank-books,  and  instructed  him  to  draw  the  money  out  of  the 
banks  and  apply  it  to  certain  purposes.  He  drew  the  money 
during  her  life-time  on  her  written  orders.  The  finding  of  the 
trial  judge  is,  that  on  or  about  the  23d  of  August,  1882,  said 
Margaret  Oilman  placed  in  the  custody  of  the  defendant  Henry 
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Mc Ardle,  about  $2,299,  and  directed  said  McArdle  to  use  said 
money  for  the  support  and  maintenance  of  herself  and  her  said 
husband  as  long  as  they  lived,  and  after  the  death  of  the  sur- 
vivor of  them,  to  use  the  residue  of  said  money  to  pay  their 
respective  funeral  expenses,  and  pay   for  the  erection  of  a 
suitable  monument  to  their  memories,  and  to  expend  the  amount 
{  remaining  in  his  hands,  after  such  payments,  for  Koman  Catho- 
'  lie  masses,  to  be  procured  by  him  to  be  said  for  the  repose  of 
j  the  souls  of  herself  and  her  said  husband ;  that  the  defendant 
\  received  the  said  sum  of  money  upon  the  terins  and  condition 
stated  above,  and  promised  to  apply  it  to  the  uses  and  purposes 
therein  mentioned. 

Margaret  died  on  or  about  September  1,  1882,  and  her  hus- 
band died  on  or  about  October  13,  1882. 

The  defendant,  after  receiving  the  fund,  expended  a  portion 
of  it  for  the  purposes  directed,  and  there  is  a  balance  remain- 
ing in  his  hands,  for  which  he  is  directed,  by  the  judgment 
appealed  from,  to  account  to  the  plaintiff. 

The  plaintiff  claims  in  the  first  place  that  the  transaction,  as 
found,  created  a  mere  agency,  revocable  at  the  pleasure  of  Mrs. 
Oilman ;  that  no  title  to  the  fund  passed  to  the  defendant,  and 
consequently  the  agency  was  revoked  by  her  death,  and  the 
title  to  the  fund  vested  absolutely  in  her  husband  as  her  legal 
representative.  This  view  was  sustained  by  the  court  below, 
and  was  one  of  the  grounds  upon  which  its  judgment  was 
placed. 

We  cannot  concur  in  the  proposition  that  a  mere  agency  was  es- 
tablished. Passing  f  o^  a  moment  the  questions  which  arise  upon 
the  undertaking  of  the  defendant  as  to  the  application'  of  the 
surplus  which  might  remain  after  paying  for  the  support  of 
,  Mrs.  Oilman  and  her  husband  during  their  lives,  we  think 
V  that  a  valid  trust  was  created  to  provide  for  such  support, 
which  trust  placed  the  fund  beyond  the  control  of  Mrs.  Oil- 
man and  vested  the  title  to  it  in  the  defendant  as  trustee.  A 
trust  of  personalty  is  not  within  the  statute  of  uses  and  trusts, 
and  may  be  created  for  any  purpose  not  forbidden  by  law. 
Such  a  trust  may  be  created  without  writing,  and  the  delivery 
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of  the  property  is  sufficient  to  pass  the  title.  (Perry  on  Trusts 
686 ;  Day  v.  Bath,  18  N.  T.  448.)  The  trust  may  be  for  the 
sapport  of  the  person  who  creates  it,  and  is  valid  except  as  to 
creditors.  The  statute  of  frauds  (2  E.  S.  135,  §  1)  provides 
that  ^^  all  transfers  or  assignments,  verbal  or  written,  of  goods, 
chattels  or  things  in  action,  made  in  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void  as  against  the  credited 
existing  or  subsequent,  of  such  person,"  clearly  implying  that 
they  are  valid  as  between  the  parties.  In  this  case  the  trust  was 
not  merely  for  the  support  of  Mrs.  Oilman,  but  for  that  of  her 
husband  during  his  life,  and  was  one  which  he  could  have  en- 
forced. In  Stone  v.  Haokett  (12  Gray,  227),  it  was  held  that 
the  delivery,  without  consideration,  of  certificates  of  shares  in 
a  corporation  with  blank  powers  to  transfer  indorsed,  in  trust 
to  pay  the  income  to  the  settlor  during  his  life,  and  at  his  death 
to  transfer  the  shares  to  certain  charitable  objects,  was  valid 
and  vested  the  title  to  the  shares  in  the  trustee,  even  as  against 
the  widow  of  the  settlor,  and  this,  notwithstanding  that  a  power 
was  reserved  to  the  settlor  to  modify  the  uses  or  revoke  the 
trust.  It  was  there  held  that  the  delivery  of  the  certificates 
with  assignments  of  some  of  them,  and  powers  of  attorney  to 
transfer  others,  was  equivalent  to  a  completed  transfer,  and 
passed  the  title  to  the  trustee,  and  that  the  reservation  of  a 
power  to  revoke  the  trust  was  immaterial,  a.  power  of  revoca- 
tion being  perfectly  consistent  with  a  valid  trust.  In  the  pres> 
ent  case  the  delivery  of  the  money  was  complete,  and  there  was 
not  even  a  power  of  revocation  reserved.  In  Dcwis  v.  JVey 
(125  Mass.  590)  a  depositor  in  a  savings  bank  delivered  her 
bank-book,  accompanied  by  an  assignment  of  her  deposit,  to  6. 
upon  an  oral  agreement  that  B.  should  draw  for  her  what 
money  she  wanted  during  her  life-time  and  pay  the  balance,  if 
any,  left  at  her  death,  to  her  son,  and  this  was  held  to  be  a 
valid  trust. 

In  this  case,  at  the  time  of  the  death  of  Mrs.  Gilman^  the 

title  to  the  fund,  or  so  much  of  it  as  had  not  then  been  applied, 

was  in  the  defendant,  as  trustee,  upon  a  valid  trust  for  the 

support  of  her  husband  so  long  as  he  should  live.    If  he  had 
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lived  long  enough  this  trast  might  have  consnmed  the  whole 
of  the  fund,  which  was  not  large,  and  nothing  passed  to  the 
husband  or  representatives  of  Mrs.  Oilman,  unless  it  be  the 
contingent  right  to  the  surplus,  if  any  should  happen  to  remain 
after  the  death  of  Mr.  Oilman,  and  if  it  should  be  held  that 
no  valid  disposition  had  been  made  by  Mrs.  Oilman  of  this 
surplus.  So  long  as  he  lived  he  Jiad  no  legal  title  to  any  part 
of  the  fund. 

The  defendant,  in  pursuance  of  his  promise  and  undertaking, 
did  apply  a  portion  of  the  fund  remaining,  to  the  funeral  ex- 
penses and  monument,  as  directed  by  Mrs.  Oilman,  and  no 
question  is  made,  in  this  case,  as  to  those  expenditures,  but  the 
plaintiff  seeks  to  recover  the  balance,  which  according  to  the 
directions  of  Mrs.  Oilman,  which  defendant  agreed  to  carry 
out,  was  to  be  devoted  to  procuring  masses. 
/"  The  court  below  held,  as  to  this  surplus  that  the  defendant 
I  held  it  as  a  mere  agent  whose  authority  was  revocable,  and  also 
that  no  valid  trust  had  been  created ;  that  there  was  nothing 
illegal  or  contrary  to  public  policy  in  the  purpose  to  which  the 
,  defendant  had  undertaken  to  devote  it,  but  that  as  a  trust  it 
'\  was  void  for  want  of  a  beneficiary  who  could  enforce  it,  both 
I  of,  the  persons,  for  whose  benefit  the  masses  were  to  be 
solemnized,  being  dead. 

The  conclusion  of  the  learned  court  that  a  valid  trust  was 
not  established  in  respect  to  the  surplus  admits  of  much  dis- 
cussion, and  we  do  not  propose  now  to  decide  that  question. 
It  is  said,  by  the  learned  anpotator  of  the  11th  edition  of  Kent's 
Commentaries  (vol.  4,  p.  305,  note  2),  that  the  essential  requisites 
of  a  valid  trust  are,  first,  a  sufficient  expression  of  an  intention 
to  create  a  trust,  and  second,  a  beneficiary  who  is  ascertained,  or 
capable  of  being  ascertained ;  and  that  outside  of  the  domain 
of  charitable  uses,  no  definiteness  of  purpose'  will  sustain  a 
trust  if  there  be  no  ascertained  beneficiary  who  has  a  right  to 
enforce  it.  And  in  the  case  of  Beekmmi  v.  BonaoTj  the  same 
learned  jurist,  in  delivering  the  opinion  of  this  court,  says : 
^^  A  gift  to  cha/rity  is  maintainable  in  this  State  if  made  to  a 
competent  trustee,  and  if  so  defined  that  it  can  be  executed  as 
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inade  hy  the  dohOTj  by  a  jadicial  decree,  aUlwugh  it  may  be 
void  acoordmg  to  general  rules  of  law  for  wa/nt  of  an  ascer- 
tained ienefioiary.^^  {Beekman  v.  Boneor^  23  N.  Y.  298, 
OoMSTooE,  J.,  at  p.  810.) 

Whether  the  doctrine  above  enunciated  has  in  this  State 
undergone  any  change,  or  whether  th6  disposition  made  by 
Mrs.  Oilman  can,  in  respect  to  the  surplus  in  controversy,  be 
construed  as  a  charitable,  pious  or  religious  use,  and  sustained 
on  that  ground,  are  questions  upon  which  we  reserve  our 
opinion. 

The  learned  judge  who  rendered  the  judgment  in  the  pres- 
ent case  expressed  the  opinion  that  the  disposition  in  question 
would  have  created  a  valid  trust  if  contained  in  a  will,  though 
not  valid  under  the  circumstances  of  this  case  as  a  disposition 
inter  vivoSy  but  it  seems  to  us  that  any  trust  of  property  which 
would  be  valid  if  created  by  will,  can  be  created  by  the  owner 
of  the  property  in  his  life-time,  provided  it  is  then  to  go  into 
operation  although  it  is  to  be  executed  after  his  death,  and 
that  in  the  case  of  money  or  personal  property,  it  may  be 
created  by  oral  agreement  accompanied  by  a  transfer  or  deliv- 
ery of  the  property,  and  that,  such  delivery  will  pass  the  title 
to  the  property,  and  that  as  a  trust  its  validity  is  to  be  tested 
by  the  same  rules  whether  it  be  created  by  will  or  by  contract 
inter  vvoos. 

In  the  Matter  of  James  Sohouler  (134  Mass.  426),  a  case  very 
similar  to  this  was  decided.  The  deceased  by  an  informal 
testamentery  writing  authorized  the  Rev.  T.  L.  after  her  death 
to  withdraw  from  a  savings  bank  the  contents  of  her  bank 
book  and  to  dispose  of  them,  part  for  her  funeral  expenses  and 
the  residue  for  "  charitable  purposes,  masses,"  etc.  The  court 
held  that  the  terms  of  the  bequest  clearly  manifested  the  in- 
tention to  create  a  trust  in  the  Rev.  T.  L.  and  that  it  was 
valid ;  that  masses  were  religious  ceremonials  of  the  church  of 
which  she  was  a  member,  and  came  within  the  religious  or 
pious  uses  which  are  upheld  as  public  charities,  citing  the  case 
of  Jackson  v.  Phillips  (14  Allen,  539,  553).  Rev.  T.  L.  having 
died,  the  Supreme  Court  appointed  Archbishop  Williams  trus- 
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tee  in  his  place,  and  ordered  the  administrator  de  bonis  nan 
of  the  deceased  to  pay  the  money  to  him,  to  be  applied  accord 
ing  to  the  directions  of  the  will. 

By  reference  to  the  case  cited  it  will  be  seen  thftt  in  the  State 
of  Massachasetts  the  English  doctrines  on  the  subject  of  charit- 
able uses,  and  the  cypres  doctrine,  still  prevailed, and  on  that 
ground  the  court  upheld  a  trust  which  by  reason  of  its  indefinite- 
ness,  if  for  no  other  reason,  could  not  be  sustained  in  this  State. 

But  in  the  case  before  us  even  if  it  should  be  conceded  that 
the  agreement  under  which  the  defendant  received  the  money 
bould  not  be  sustained  strictly  as  a  trust,  on  the  ground  of  the 
want  of  a  beneficiary  to  enforce  it,  it  would  not  follow  that  it 
was  of  no  effect  whatever.  As  a  trust  the  same  objection,  if 
valid,  existed  to  the  undertaking  to  apply  the  fund  to  defray- 
ing the  funeral  expenses  of  the  deceased  and  her  husband,  and 
to  the  erectnon  of  a  monument  to  their  memories,  but  it  would 
be  a  great  abridgment  of  the  rights  of  property,  to  deny  to  any 
person  the  power,  in  his  life-time,  to  enter  into  a  contract  to  be 
performed  after  his  death  by  another  person,  to  do  or  procure 
to  be  done  any  act  not  objectionable  as  against  any  rule  of  law, 
morals  or  public  policy,  and  to  pay  the  consideration  for  the 
performance  of  such  contract.  It  appears  in  this  case  that  the 
defendant  was  an  undertaker ;  that  the  deceased  selected  the 
kind  of  coffin  she  desired,  and  described  the  monument  she 
wished  erected  and  specified  the  times  at  which  the  masses 
were  to  be  solemnized,  and  the  finding  of  the  court  is,  that  the 
defendant  received  the  money  on  the  terms  stated  by  the  de- 
ceased, and  promised  to  apply  it  to  the  uses  and  purposes  therein 
mentioned.  There  was  no  indefiniteness  about  this  contract 
I  and  it  was  easy  of  performance.  There  certainly  can  be  no 
legal  objection  to  a  person  contracting  in  his  life-time  for.  his 
funeral,  his  coffin  and  his  monument  and  even  for  the  solemi- 
zation  of  masses,  and  paying  for  them  in  advance,  and  if  so, 
what  reason  can  there  be  for  denying  him  the  power  of  paying 
a  sum  of  money  to  a  third  person  on  his  agreement  to  procure 
those  things.  Suppose  a  person  should  desire  in  his  life-time 
to  provide  for  the  writing  of  his  biography,  the  publication  of 
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his  literary  works,  the  painting  of  his  portrait,  or  the  erection 
of  a  statue  to  his  memory  after  his  death.  He  certainly  can 
make  a  yalid  contract  with  any  person  to  do  either  of  those 
thmgs,  and  pay  for  them,  and  although  they  may  be  personal 
to  himself  and  for  the  gratification  of  his  own  feelings  and  per- 
haps his  vanity,  and  he  cannot,  in  strictness^  create  a  trust  for 
the  purpose,  because  there  will  be  no  beneficiary,  as  he  will  not 
live  to  enforce  it,  why  should  he  not  be  at  liberty  in  his  life- 
time to  contract  with  some  person  of  his  confidence  to  procure 
them  to  be  done,  and  as  a  consideration  for  such  agreetn^nt,  to 
pay  him  the  sum  necessary  to  defray  the  expense.  Such  a  con- 
tract could  be  enforced  by  the  legal  representatives  of  the 
jromisee^nd  in  case  of  a  refusal  to  perform  they  could  recover 
the  consideration  "paid.  It  certainly  must  be  in  the  power  of 
a  person  to  provide,  either  by  will  or  contract,  for  matters  of 
this  description,  and  I  can  see  no  legal  reason  why  he  should 
be  confined  to  a  testamentary  direction.  It  is  only  in  respect 
to  dispositions  of  property  which  are  not  to  have  any  effect  ex- 
cept upon  the  death  of  the  owner  and  are  revocable,  that  he  is 
confined  to  a  will.  If  they  operate  m  presently  they  are  valid 
as  contracts,  even  though  they  are  not  to  be  carried  into  exe- 
cution until  after  the  death  of  the  party  making  them,  or  may 
be  contingent  upon  the  survivorship  of  another.  {Matter  of 
J)ie2y  50  X.  Y.  93.)  Even  an  agreement  inter  vivos  that  one 
shall  by  will  bequeath  to  another  a  sum  of  money  is  valid 
though  the  promised  bequest  cannot  take  effect  until  after  the 
death  of  the  promisor. 

Where  money  is  paid  by  A.  to  B.  on  the  promise  of  B.  to 
invest  or  employ  it  in  a  specified,  definite  and  lawful  manner, 
a  valid  contract  is  made,  and  I  can  see  no  reason  why  the  con- 
tract may  not  be  to  employ  the  money,  in  the  specified  man- 
ner, after  the  death  of  A.  If  there  is  an  ascertained  benefit 
ciary  interested  in  the  performance  of  the  agreement,  he  can, 
after  the  death  of  A.,  enforce  it  as  a  trust.  If  there  is  no 
such  beneficiary,  the  right  to  enforce  it  as  a  contract,  or  in 
case  of  refusal  to  perform,  to  recover  the  consideration  paid, 
passes  to  the  legal  representatives  of  A.     Of  course  all  this 
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is  subject  to  the  reservation  that  there  is  nothing  in  the  con- 
tract which  violates  any  law,  even  the  statutes  against  perpe- 
tuities. 

In  this  case  the  agreement  was  to  expend  the  surplus,  if  any 
should  remain  after  providing  for  the  suppoii;  of  Mrs.  Oilman 
and  her  husband  and  their  funeral  expenses  and  monument,  in 
procuring  certain  masses  to  bo  solemnized  according  to  the 
ritual  of  the  Soman  Catholic  church,  of  which  they  were 
members,  a  duty  quite  definite  and  easy  of  performance  on 
payment  of  the  customary  charges.  We  concur  with  the  court 
below  in  holding  that  there  was  nothing  illegal  in  the  purpose, 
nor  can  any  person  rightly  complain  that  it  involved  any  injus- 
tice. The  money  was  her  own.  She  disregarded  no  ties  of 
kindred,  for  she  had  none,  and  she  undertook  to  devote  her 
little  accumulations  to  the  benefit  of  herself  and  her  aged  hus- 
band so  long  as  they  might  live,  and  to  securing  them  a  becom- 

•  ing  burial,  to  be  followed  by  those  religious  ceremonies  which, 
according  to  their  belief,  were  important ;  but  we  cannot  con- 
cur in  holding  that  a  mere  agency  was  intended  to  be  created. 
Such  a  theory  is  conclusively  refuted  by  the  nature  of  the  eon- 
tract  itself.  The  title  to  the  money  delivered  by  Mrs.  Oilman 
to  the  defendant  vested  in  him  as  trustee  under  the  first  trust, 
for  the  support  of  herself  and  her  husband  during  their  lives 
which  was  irrevocable.  The  undertaking  as  to  the  contingent 
surplus  was  not  to  be  performed  as  agent  for  either  of  them, 
for  it  could  not  be  performed  until  after  their  death,  when 
there  would  be  no  principal.  The  intention,  manifestly,  was 
that  the  title  to  the  money  should  pass  to  the  defendant  in  con- 
sideration of  his  promise  that  he  would  expend  an  equivalent 
sum  in  the  designated  masses,  and  this  was  the  substance  of 

!  the  contract. 

We  are  of  opinion  that  this  contract  was  valid,  and  that  the 
representatives  of  Mrs.  Oilman  had  no  right  of  action  except 
in  case  of  a  breach  of  the  contract  by  the  defendant.  Whether 
the  representatives  of  Mr.  Oilman  liad  any  right  of  action  in 
any  event  is  a  question  not  determined  in  this  case.  No  breach 
or  intended  breach  being  charged,  we  think  the  plaintiff  estab- 
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lished  no  pause  of  action  and  his  complaint  shoald  have  been 
dismissed. 

.  As  the  case  comes  before  ns  on  a  conceded  state  of  facts  and 
only  a  question  of  law  is  presented,  the  judgment  appealed 
from  should  be  reversed  and  the  complaint  dismissed,  with 
costs. 

All  concur,  except  Andrews  and  Finch,  JJ.,  dissenting ; 
Eabl,  J.,  concurring  on  the  ground  that  there  was  a  valid  trust. 

Judgment  accordingly. 


99    468 

The  People,  ex  rel.  "William  McDonald,  Respondent,  v.     J??_'^_?^ 
William  H.  Keeleb,  as  Sheriff,  etc..  Appellant. 

« 

As  hj  the  Penal  Code  (§  724),  it  is  declared  that  it  does  not  affect  "  any  power 
conferred  by  law  upon  any  public  body  *  *  ♦  to  impose  or  inflict 
punishment  for  a  contempt/'  the  provision  of  the  Revised  Statutes  con- 
ferring the  power  upon  either  house  of  the  legislature  to  punish  as  for  a 
contempt,  a  witness  refusing  to  answer  before  it  or  before  a  committee 
in  legislative  proceedings  (1  R.  S.  154,  §  18,  sub.  4),  was  not  abrogated 
by  the  two  provisions  of  the  Penal  Ck)de,  one  (§  69)  making  such  refusal  a 
misdemeanor,  the  other  (§  719)  declaring  that  offenses  specified  in  said 
Code^  committed  after  its  going  into  effect,  must  be  punished  according 
to  its  provisions  "  and  not  otherwise." 

So,  also,  as  by  said  Code  (§  677),  it  is  declared  that  "  an  act  or  omission 
which  is  made  criminal  and  punishable  in  different  ways  by  different  pro- 
visions of  law  may  be  punished  under  any  one  of  those  provisions,  but 
not  under  more  than  one,"  the  rule  that  no  person  can  be  punished  twice 
for  the  same  offense  does  not  require  the  abrogation  of  said  provision 
of  the  Revised  Statutes. 

The  said  provision  and  the  subsequent  ones  providing  for  its  enforcement 

are  not  violative  of  the  constitutional  provisions  declaring  that  no  person 

shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of 

*  law ;  as,  if  those  provisions  were  within  the  power  of  the  legislature  to 

enact,  proceedings  under  them  are  *'due  process  of  law." 

The  legislature  had  power  to  enact  said  provisions;  such  legislation  is  not 
prohibited  or  restrained  by  the  State  Constitution  or  the  Constitution  of 
the  United  States,  and  except  as  thus  limited,  the  State  legislature  pos- 
sesses the  whole  legislative  power  of  the  State. 

Notwithstanding  the  division  of  powers  between  the  coordinate  branches 
of  the  State  government,  and  the  vesting  of  the  judicial  powers  in  the 
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oourte,  certain  powers  In  their  nature  judicial  belong  to  the  legislatnie, 
and  a  statate  is  not  necessarily  void  which  involves  action  on  the  part  of 
either  house  in  its  nature  judicial. 

Where  the  statute  relates  to  the  proceedings  of  the  legislative  body  itself 
and  is  necessary  and  appropriate  to  enable  it  to  perform  its  constitutional 
functions,  it  is  not  such  an  invasion  of  the  province  of  the  judiciary  as  to 
bring  it  within  any  implied  prohibition  of  the  Constitution. 

The  power  of  obtaining  information  for  the  purpose  of  framing  laws  to 
meet  supposed  or  apprehended  evils  is  necessary  and  belongs  to  the 
legislature,  and  statutory  provisions,  such  as  are  contained  in  the  Revised 
Statutes  (1  K.  S.  158,  %1  et  seq.),  authorizing  legislative  committees  to 
take  testimony  and  summon  witnesses,  are  within  the  limits  of  legislative 
powers,  as  is  also  a  statute  authorizing  either  house  to  enforce  its  process 
by  imprisonment  of  a  recusant  witness. 

72  seems  this  power  may  only  be  exercised  where  the  investigation  which 
the  committee  was  conducting  was  a  legislative  proceeding  which  the 
house  was  authorized  to  institute. 

It  seema,  also,  that  an  investigation  instituted  for  the  mere  purpose  of  in- 
vestigation, or  for  political  purposes,  not  connected  with  any  intended 
legislation  or  other  matters  upon  which  the  house  can  act,  is  not  a  legis- 
tive  proceeding. 

Where,  however,  public  institutions  belonging  to  the  State  or  public  offi- 
cers are  ordered  to  be  investigated,  it  is  to  be  presumed  that  it  is  with  a 
view  of  some  legislative  action  in  regard  to  them. 

A  witness  summoned  before  a  legislative  committee  has  no  constitutional 
or  legal  right  to  be  attended  by,  or  to  the  aid  of,  counsel  on  his  ezamina- 
tion.  The  provision  of  the  State  Constitution,  declaring  that  '*  in  any 
trial  in  any  court  whatever  the  party  accused  shall  be  allowed  to  appear 
and  defend  *  »  *  with  counsel,*'  has  no  application  to  a  mere  wit- 
ness who  is  not  a  party. 

The  preamble  to  a  resolution  of  investigation  adopted  by  the  senate  recited, 
in  substance,  that  charges  of  fraud  and  irregularity  had  been  made 
against  the  commissioner  of  public  works  of  the  city  of  New  York,  and 
that  it  was  of  vital  importance  to  the  tax  payers  of  the  State  that 
the  heads  of  all  public  departments  should  be  above  reproach;  by  the 
resolution  a  committee  was  authorized  to  investigate  said  department, 
to  report  the  result  thereof,  ''and  its  recommendations  concerning  the 
same.*'  Hdd,  that  the  terms  of  the  resolution  indicated  that  some  legis- 
lative action  was  in  contemplation  to  guard  against  frauds  or  irregulari- 
ties, if  such  were  found  to  exist  which  could  be  prevented  or  rendered 
more  difficult  by  legislation;  and  that  it  was  to  be  presumed  the  investi- 
gation was  for  this  purpose. 

KUbaum  v.  Thompmi  (103  U.  S.  168),  distinguished. 

The  relator,  a  witness  summoned  before  said  investigating  committee,  was 
allowed  to  be  attended  and  advised  by  counsel ;  he  having  declined  to 
answer  certain  questions  put  to  him  on  the  ground  of  the  advice  of 
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counsel,  the  committee  directed  its  chairman  to  no  longer  recognize  his 
right  to  have  counsel  present ;  thereupon  the  counsel  instructed  the 
witness  to  withdraw  from  the  committee,  which  he  did  without  its  per- 
mission, after  being  advised  that  his  examination  was  not  concluded, 
warned  not  to  leave  and  informed  that  if  he  did  so  it  was  at  his  peril. 
Held,  that  it  was  immaterial  whether  the  questions  which  the  witness 
refused  to  answer  were  proper  or  not,  his  refusal  to  remain  and  sub- 
mit to  further  examination  was  a  contempt,  subjecting  him  to  punish- 
ment. 
People,  ex  rel,  McDonald,  v.  Keeler  (82  Hun,  668),  reversed. 

(Argued  April  22, 1885  ;  decided  October  6, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oomi;,  in  the  third  judicial  department,  made  May  6,  1884, 
which  reversed  an  order  of  the  Court  of  Oyer  and  Terminer- 
in  and  for  the  county  of  Albany,  refusing  to  discharge  relator 
on  habeas  corpus  from  imprisonment,  and  directed  his  dis- 
charge.    (Reported  below,  32  Hun,  563.) 

The  material  facts  are  stated  in  the  opinion. 

Nathaniel  C.  Moah  for  appellant.  The  proceeding  on 
habeas  corpus  is  a  State  writ,  governed  by  the  Code  of  Civil 
Procedure.  (Code  Civ.  Pro.,  §§  1991,  2000-2007,  2015, 
2066.)  The  right  to  appeal  is  expressly  given.  (Code  Civ. 
Pro.,  §  190,  subd.  3 ;  §§  2058-2062 ;  Eighmy  v.  People,  78 
N.  T.  330 ;  79  id.  546  ;  People  v.  Leonard^  5  Hun,  626.) 
Upon  habeas  corpus  only  questions  of  jurisdiction  can  be 
raised.  (People  v.  McCormaCj  4  Park.  Cr.  9 ;  Hill's  Notes, 
3  id.  658-660;  Case  of  Twelve  Cominittees,  19  Abb.  Pr. 
401;  People  v.  Cavanagh^  2  Park.  Cr.  650;  People  v. 
RvZoffy  5  id.  81;  Stewarts  CasCy  1  Abb.  210;  Matter  of 
Prime,  1  Barb.  340 ;  People  v.  McLeod,  1  Hill,  377 ;  Benac 
V.  People,  4  Barb.  31 ;  Matter  of  Miller,  1  Daly,  571 ;  2  R. 
S.  563,  §21;  565,  §28;  Code  of  Civ.  Pro.,  §§1991,  2015, 
2022,  2042,  2044,  2041-6 ;  PeopU  v.  Donohue,  84  N.  Y.  438 ; 
People  V.  Pinkerton,  77  id.  245  ;  People  v.  Bryri^s,  33  Hun, 
98;  People  v.  Brady,  56  K  Y.  182;  People  v.  QorrCrs,  11 
"Wend.  473 ;  Commercial  B^Tc  v.  Canal  CorrCrs,  10  id.  30 ; 
People  V.  Brooklyn,  1  id.  320 ;  People  v.  Yam,  Leuven,  8  How. 
SicKKLS  —  Vol.  LI V,  59 
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Pr.  362 ;  Fischer  v.  Langhem^  13  Abb.  N.  0.  10 ;  Kissock  v. 
QroAit^  34  Barb.  144 ;  Clark  v.  Holdridge,  40  How.  Pr.  321 ; 
Day  V.  Bach,  87  N.  T.  56 ;  Lamdt  v.  HUU,  19  Barb.  283 ; 
£ieman  v.  AbboU,  3  T.  &  0.  755 ;  I  Hun,  109.)  The  relator's 
petition  was  no  evidence  to  prove  the  facts  alleged.  {Zeary*8 
CasSy  6  Abb.  N.  0.  43.)  The  commitment  of  the  relator  was 
expressly  anthorized  by  statute.  (1  R.  8.  154,  §  13 ;  1  £dm. 
Stat.  152-3 ;  1  R.  S.  158,  §§  1,  2 ;  1  Edm.  Stat.  157  ;  People  v. 
Learned,  5  Hun,  626 ;  Bv/mham  v.  Morriseyj  14  Gray,  226 ; 
MaUerof  Falvey,  7  Wis.  537.)  The  senate  had  the  power,  in- 
dependent of  constitutional  or  statutory  authority,  to  order  the 
investigation,  to  summon  witnesses,  and  to  punish  those  who 
were  contumacious.  (  Wwkelhaiieen  v.  WiUett,  10  Abb.  168 ; 
12  Abb.  Pr.  319 ;  1  Keyes,  521 ;  4  Abb.  Ct.  App.  Dec.  596 ; 
Thompson  v.  KUbourne,  103  tJ.  S.  182 ;  Stewart  v.  Blaine, 
1  Mc A.  453 ;  Briggs  v.  McKella/r,  2  Abb.  30 ;  Ik  paHe  Nu- 
gent,  1  Brunner's  Col.  Gas.  296 ;  1  Am.  L.  J.  [N.  S.]  107 ; 
4  Penn.  L.  J.  220 ;  People  v.  Learned,  5  Hun,  626 ;  May's 
Parliamentary  Pr.  69-110;  East  River  O as-light  Co.  v. 
DonneUy,  93  N".  Y.  560;  MiUs  v.  Brooklyn,  82  id.  495; 
Babcock  v.  Cochran,  32  Hun,  521 ;  Youmans  v.  Simmons, 
7  id.  466 ;  Ba^ik  v.  Brown,  26  N.  T.  467 ;  Matter  of  Ele- 
vated By.,  70  id.  368 ;  People  v.  Dayton,  55  id.  380 ;  People 
V.  Flagg,  46  id.  401 ;  Wheaton  v.  Peters,  8  Pet.  658 ;  U.  S. 
V.  Goodwin,  7  Granch,  32 ;  Pennsyboania  v.  W.  B.  Co.,  13 
How.  [U.  S.]  563  ;  U.  S^  v.  WorraU,  2  Dall.  393  ;  Matter  of 
McCarthy,  29  Cal.  395 ;  ExMey  v.  Carson,  4  Moore's  Priv. 
Goun.  Gas.  89.)  The  proceeding  to  punish  the  relator  for 
contempt  was  not  void,  because  not  by  '^due  process  of  law." 
(Hurtado  v.  Calif  omia,  110  U.  S.  528 ;  People  v.  Supervisors, 
70  N.  T.  233,  235;  Rappy  v.  Mosher,  48  id.  313;  Owen 
V.  Albany,  15  Wend.  374;  Matter  of  Middletown,  82  N.  T. 
196;  Matter  of  Livingston  St.,  id.  622;  Matter  of  Empire 
Bk.,  18  id.  211.)  The  relator,  being  a  mere  witness  before 
the  committee,  had  no  right  to  counsel,  and  no  right  to  leave 
because  counsel  was  not  allowed  to  represent  him  or  frame 
his  answers,  even  if  the  fact  that  he  did  so  for  that  reason 
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could  be  in  any  manner  brought  before  the  court  on  haheaa 
oarpw.  {Matter  of  McCwrthy^  29  Oal.  396 ;  MaUer  of  Fal- 
twy,  7  Wis.  680.) 

Frederick  W.  Whit/ridge  for  appellant.  The  jurisdiction 
exercised  by  the  senate  is  conferred  by  the  Constitution  and 
by  constitutional  statutes.  (1  H.  S«  504,  chap.  7,  §  13,  tit.  2 ; 
3  R.  S.  1063,  878,  667 ;  LeggaU  v.  BurUer,  19  N.  T.  463 ; 
'  People  V.  DaytoUj  55  id.  380 ;  Bank  of  Chenango  v.  Brovm^ 
26  id.  469 ;  Cathcart  v.  Fire  Departrnfient^  id.  533 ;  People 
V.  Brapevy  15  id.  543 ;  Oushing's  L.  &  P.  of  L.  Assemblies, 
§  717 ;  Oooley's  Const.  Lim.  183 ;  Yates  v.  La/nsmg^  9  Johns. 
395 ;  Ooaaett  v.  Bowa^d^  10  Q.  B.  359  ;  Wiokelhaueen  v.  Wil- 
leU,  10  Abb.  176  ;  Briggs  v.  Mackeller^  2  Abb.  30;  1  Kent's 
Com.  236  ;  Story'.s  Com.  535.)  The  legislative  power  of  the 
senate  and  assembly  is  coincident  with  that  of  the  British  par- 
liament except  in  so  far  as  expressly  limited  by  the  Constitu- 
tion. (Const,  of  1777,  art.  35 ;  Const,  of  1821,  art.  7,  §  13 ; 
Taylor  v.  Porter^  4  Hill,  152 ;  People  v.  MorreU,  21  Wend. 
573;  Cushing's  L.  &  P.  of  L.  Assemblies,  §  677;  People  v.. 
Zeamed^  5  Hun,  626 ;  Bies  v.  Bartlett^  3  Gray,  468  ;  Mason 
V.  WaitCy  6  ni.  135 ;  Anderson  v.  Dunn^  6  Wheat.  204 ; 
WhitcomVs  Case^  120  Mass.  121 ;  StaU  v.  MaUheWy  37  N.  H. 
453  ;  Briggs  v.  MackeUer,  2  Abb.  30 ;  Canal  Appraiser  v. 
People,  17  Wend.  571 ;  Smith's  Hist,  of  N.  T.^  339 ;  Bum- 
ham  V,  Morrissy^  14  Gray,  246 ;  Feily  v.  Carson,  4  Moore's 
P.  C.  C.  62.)  The  legislative  power  of  parliament  included 
the  power  to  punish  for  contempt.  (Lord  Campbell's  Lives  of 
the  Chief  Justices,  152,  vol.  3 ;  6  Hansard,  1st  Series,  354 ; 
Parliamentary  Pr.  73-74 ;  Bex  v.  Crosby,  3  Wils.  188 ;  Bur- 
dett  V.  AhhoU,  14  East,  1 ;  Sheriff  of  Middlesex,  11  Ad.  &  Ell. 
273 ;  Stockdale  v.  Bdnsard,  9  id.  I ;  Bowa/rd  v.  Cosset,  10  Q.  B. 
359 ;  King  v.  Bonor,  8  T.  E.  314 ;  Burdett  v.  Col&man,  14  East, 
163 ;  4  Hunt,  401 ;  Brown's  Const.  Law,  966 ;  May's  Const. 
Hist.,  chap.  9.)  The  full  powers  of  Parliament  were  repeatedly 
and  successfully  claimed  by  the  colonial  legislature  of  New  York, 
and  the  power  to  punish  for  contempt  in  particular  has  in  fact 
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been  exercised  by  it  from  the  very  earliest  period.  (6  Doc  EDfit. 
of  N.  Y.  695 ;  4  Docs.  Relating  to  tlie  Hist,  of  N.  Y.  1121, 
821,  418  ;  3  id.  -533  ;  Smith's  Hist.  263,  2,  403-409 ;  Args.  of 
Smith  &  Murray,  1753  ;  1  Dunlap's  Hist,  of  N.  Y.  448 ;  Jour- 
nal of  Ass.,  Nov.  17,  1824;  4  Ass.  Doc.  1837.)  The  case 
at  issue  arose  strictly  within  the  course  of  the  exercise  of 
the  legislative  power,  to  which  the  power  to  inquire  and  to 
punish  for  contempt  is  a  necessary  incident.  (  Wynehamer  v. 
People,  13  N.  Y.  391 ;  Wickens  v.  WiUett,  1  Keyes,  525 ; 
Smith's  Hist,  of  N.  Y.  397 ;  People  v.  Leam^dy  5  Hun,  626.) 
The  court  can  inquire  only  as  to  the  fact  of  the  senate's  juris- 
diction. {Ed  parte  Nugent,  1  Am.  L.  J.  [N.  S.]  107;  Bum- 
ham  V.  Morriaay,  14  Gray,  10 ;  2  Daly,  320 ;  CaUin  v.  Neil- 
8071,  16  Hun,  214 ;  Coyle  y.  KeUy,  8  Abb.  27 ;  4  Am.  L.  Eeg. 
[N.  S.]  545 ;  Hurd  on  Habeas  Corpus,  414,  and  note,  455 ; 
Crosby'' 8  Cme,  3  Wils.  183 ;  Eecumey^a  Case,  7  Wheat.  38 ; 
TcUes^  Case,  4  Johns.  318  ;  MoLoughUrCs  Case,  5  Watts  &  S. 
275 ;  Johnson  v.  Commonweaith,  1  Bibb,  602 ;  Matter  of  Smith- 
hurst,  2  Sandf .  724 ;  LooJcwood  v.  State,  1  Carter,  161 ;  People 
V.  HarUey,  24  N.  Y.  75  ;  Totes  v.  Lansing,  9  Johns.  76.)  The 
Penal  Code  does  not  abolish  the  right  of  the  legislature  to 
punish  for  contempt,  and  the  commitment  in  this  case  is  suffic- 
ient.    (Ed parte  Nugent,  1  Am.  L.  J.  [N.  S.]  122.) 

Thomas  C,  E.  Eodesine  and  Hamilton  Harris  for  respond- 
ent. The  senate,  as  part  of  the  legislature,  is  clothed  with 
legislative  and  not  judicial  power,  and  exercises  no  greater 
degree  of  power  than  it  is  intrusted  with  by  the  Constitution. 
(Taylor  v.  Porter,  4  Hill,  140 ;  Calder  v.  JSuU,  3  Dall.  386 ; 
Powers  V.  Bergen,  6  N.  Y.  366.)  The  right  "  to  investigate 
the  department "  of  a  city  government  for  the  purpose  of  de- 
termining the  truth  or  falsehood  of  "  grave  charges  of  fraud 
and  irregularities,"  is  a  judicial  and  not  a  legislative  power. 
(Code  Crim.  Pro.,  §  223 ;  Laws  of  1882,  chap.  410,  §  60 ; 
Kilboume  v.  Thompson,  13  Otto,  193.)  The  questions  Mr. 
McDonald  refused  to  answer  were  not  material.  (Kilboum 
V.  Thompson,  13  Otto,  195.)    He  had  the  right  to  receive  the 
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advice  of  coansel,  and  the  deprivation  of  that  right  justified 
his  withdrawal  from  before  that  committee.  {People  v.  Mayor, 
I  etc.,  79  N.  Y.  583 ;  People  v.  Van  Alien,  65  id.  81 ;  Stewart 

V.  Turner,  3  Edw.  Ch.  468.)  If  the  questions  were  material 
and  the  withdrawal  unjustifiable  and  Mr.  McDonald  guilty  of 
contempt,  the  senate  had  no  power  to  punish  for  contempt. 
The  power  to  punish  for  contempt  is  a  judicial  and  not  a  legis- 
lative one.  {Kilboum  v.  Thompson,  103  U.  8. 168 ;  Kidley 
V.  Ca/raon,  4  Moore's  P.  0.  C.  62,  89,  90 ;  Fenton  v.  Hampton, 
11  id.  347, 252 ;  DoyU  v.  FaJ/xmer,  L.  R,  1  P.  0.  328  ;  Tay- 
lor V.  PoHer,  4  Hill,  140  ;  People  v.  Draper,  15  N.  Y.  532 ; 
Happy  V.  Mosher,  48  id.  313;  2  Bancroft's  Hist.  U.  S.  414; 
3  id.  56,  101 ;  2  Rev.  L.  1813,  Appendix,  6 ;  1  Blackst.  Com. 
160-163 ;  1  Hallam's  Const.  Hist.  224-225.)  Even  if  the  senate 
heretofore  possessed  the  power  under  the  Revised  Statutes  to 
imprison  a  witness  for  refusal  to  answer  questions,  yet  the  pro- 
visions of  the  Revised  Statutes  in  that  respect  have  been  abro- 
gated by  the  Penal  Code.  (Penal  Code,  §§  69,  719,  726.) 
The  commitment  is  fatally  defective,  and  the  petitioner  must 
be  discharged  because  it  is  not  shown  that  the  questions  wit- 
ness refused  to  answer  were  pertinent  or  legal  and  proper  to 
or  in  the  proceeding  then  before  the  court.  {In  re  Quinn,  1 
and  3  Monthly  L.  Bull.;  7  Abb.  [N.  Y.]  402.) 

Rapallo,  J.  The  return  to  the  writ  of  habeas  oorptM  in  this 
case  showed  that  the  relator  was  held  by  the  sheriff  in  his  cus- 
tody by  virtue  of  a  commitment  issued  by  the  president  and 
clerk  of  the  senate  of  this  State  on  the  28th  of  February,  1884, 
a  copy  of  which  commitment  was  annexed  to  the  return. 

This  commitment  recited,  in  part,  the  proceedings  leading  to 
its  issuance,  and  the  relator  put  in  a  traverse  to  the  return  set- 
ting forth  such  proceedings  in  full  and  in  detail.  The  case  was 
heard  before  the  Court  of  Oyer  and  Terminer  of  Albany 
county  upon  the  petition  for  the  writ  of  habeas  oorjms,  the 
writ,  the  return  thereto,  and  the  traverse  to  such  return,  and 
it  was  thereupon  ordered  that  the  writ  be  dismissed  and 
the  relator  remanded  to  the  custody  of  the  sheriff.     On  appeal 
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to  the  General  Term  this  order  was  reversed  and  the  relator 
was  discharged  fronx  imprisonment. 

From  the  retorn  and  traverse  and  the  recitals  contained  in 
the  resolutions  therein  set  oat,  it  appears  in  substance  that 
charges  of  fraud  and  irregularity  having  been  made  hj  the 
public  press  and  others  against  the  commissioner  of  public 
works  in  the  city  of  New  York,  the  senate  on  the  14th 
of  'January,  1884,  adopted  a  resolution  directing  and  empower- 
ing its  standing  committee  on  the  afEairs  of  cities  to  investi- 
gate the  department  of  public  works  in  said  city,  with  power 
to  send  for  persons  and  papers  and  to  report  the  resTilt  of  such 
investigation  and  its  recommendations  concerning  the  same 
to  the  senate ;  that  the  relator  being  summoned  to  appear  and 
testify  before  such  committee,  attended  and,  after  having 
been  examined  at  considerable  length,  declined  to  answer  cer- 
tain questions  propounded  to  him  by  the  committee  and 
refused  to  be  further  examined  and  retired  from  the  presence 
of  the  committee  without  their  permission. 

These  facts  having  been  reported  by  the  committee  to  the 
senate,  that  body,  on  the  25th  of  February,  1884,  directed  its 
president  to  issue  his  warrant  to  the  sergeant-at-arms,  com- 
manding him  to  arrest  the  relator  and  bring  him  before  the 
bar  of  the  senate  to  answer  why  he  should  not  be  punished  as 
guilty  ot  a  contempt  of  its  dignity  and  authority.  A  warrant 
having  been  accordingly  issued,  the  relator  was,  on  the  27th  of 
February,  1884,  brought  before  the  bar  of  the  senate  and  there 
arraigned,  by  its  order,  for  a  breach  of  its  privileges,  in  dis- 
obeying a  subpoena  issued  by  its  committee  on  cities  to  appear 
before  said  committee  and  give  testimony  upon  an  investiga- 
ation  then  pending  before  it,  and  in  refusing  to  answer  proper 
questions  put  by  said  committee,  and  in  refusing  to  be  further 
examined  before  said  committee,  and  he  was  thereupon  called 
upon  for  his  answer  to  the  charge.  He  requested  to  answer 
by  counsel,  which  request  was  granted,  and,  after  counsel  had 
been  heard  in  his  behalf,  a  resolution  was  adopted  requiring  the 
committee  on  cities  to  report  all  the  testimony  and  proceed- 


1885.]         People,  ex  rel.  McDokald^  v.  Kbbleb.  471 

Opinion  of  the  Court,  per  RafaIiLO,  J. 

ingB  had  \>y  the  committee  in  relation  to  the  relator,  on  the 
following  day. 

On  the  28th  of  February  the  report  was  presented  and  was 
afterward,  by  resolation,  made  a  part  of  the  record  in  the 
farther  consideration  of  the  case.  From  this  report  it  appears 
that  the  relator  was  allowed  to  be  attended  and  advised  by 
coansel,  dm'ing  his  examination  before  the  committee ;  that 
on  various  questions  being  propounded  to  him  he  was  in- 
structed by  his  counsel  not  to  answer,  and  being  required  by 
the  committee  to  answer  them,  he  declined  to  do  so  on  the 
ground  of  the  advice  of  his  counsel.  Aft«r  numerous  refusals 
to  answer,  of  this  description,  the  committee,  on  motion,  di- 
rected that  its  chairman  no  longer  recognize  the  right  of  the 
witness  to  have  any  counsel  present.  Thereupon  the  counsel 
instructed  the  witness  to  withdraw  from  the  committee  and 
leave  with  him.  The  chairman  stated  to  the  witness  that 
if  he  did,  it  would  be  at  his  peril,  and  he  replied  that  he  took 
the  peril  of  it.  He  was  informed  that  his  examination  was 
not  concluded,  and  was  advised  by  the  chairman  not  to  leave, 
and  the  witness  replied  that  he  would  take  the  consequences. 

This  report  of  the  committee  having  been  presented  to  the 
senate,  on  the  hearing  before  it  on  the  28th  of  February,  the 
relator,  on  that  day,  presented  to  the  senate  his  affidavit,  in 
which  he  alleged  that  he  was  advised  and  believed  that  he  was 
entitled,  in  any  examination  held  by  said  committee,  to  the 
benefit  of  the  advice  and  assistance  of  coansel,  as  a  matter 
of  right  and  not  of  courtesy,  and  that  he  was  advised  and 
believed  that  the  questions  he  refused  to  answer,  under  the 
advice  of  counsel,  were  improper  and  immaterial,  in  that  they 
sought  to  elicit  facts  touching  his  private  business,  apart  from 
his  connection  with  the  department  of  public  works,  into  which 
said  committee  had  no  authority  or  warrant  of  law  to  inquire, 
and  that  he  was  prepared  then  to  attend  before  the  committee 
accompanied  by  his  counsel,  and,  subject  to  his  advice,  to  answer 
all  proper  and  material  questions  which  the  committee  were 
authorized  by  law  to  ask. 

The  relator  being  again  brought  before  the  bar  of  the  senate 
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and  asked  by  the  president  whether  he  was  willing  to  appear 
before  the  committee  and  answer  the  questions  which  he  had 
refused  to  answer,  he  replied  that  he  would  do  so  by  the  advice 
of  counsel.  The  senate  thereupon,  on  the  28th  of  February, 
1884,  adopted  a  resolution  as  follows :  "  Resolved^  that  Wil- 
liam McDonald  is  declared  to  be  in  contempt  of  the  senate  for 
refusing  to  answer,  as  a  witness,  pertinent  questions  propounded 
by  the  standing  committee  on  cities,  in  the  investigation  of  the 
department  of  public  works  of  the  city  of  New  York,  and  for- 
quitting  the  presence  of  the  committee  pending  his  examina- 
tion as  a  witness."  Being  again  brought  to  the  bar  and  asked 
the  same  question  as  before,  he  answered,  in  writing,  that  he 
was  willing  to  appear  before  the  committee  and  answer  all 
proper  and  material  questions  if  allowed  the  advice  and  assist- 
ance of  counsel.  Thereupon  the  senate  adopted  the  following 
resolution  :  "  Resolved^  that  William  McDonald  having  been 
declared  to  be  guilty  of  a  contempt  of  the  senate,  and  being 
convicted  thereof  for  refusing  to  answer,  as  a  witness,  perti- 
nent questions  propounded  by  the  standing  committee  on  the 
affairs  of  cities  of  the  senate,  in  the  investigation  of  the  depart- 
ment of  public  works  in  the  city  of  New  York,  and  being 
summoned  as  a  witness  and  appearing  before  the  committee, 
for  refusing  to  submit  to  an  examination,  as  a  witness,  before 
such  committee,  on  the  subject  of  said  investigation,  and  quit- 
ting the  presence  of  said  committee,  be  and  he  hereby  is 
remanded  into  the  custody  of  the  sergeant-at-arms,  and  is 
hereby  sentenced  to  be,  by  said  sergeant,  imprisoned  in  the 
county  jail  of  Albany  county,  there  to  remain  until  he  shall 
consent  to  appear  before  the  standing  committee  on  the  affairs 
of  cities,  as  a  witness,  and  answer  the  questions  put  to  him  by 
the  said  committee,  in  the  matter  of  said  investigation,  said 
imprisonment,  however,  not  to  extend  beyond  the  final  adjourn- 
ment of  the  present  legislature ;  and  the  keeper  of  the  said 
common  jail  of  the  county  of  Albany  is  hereby  commanded 
to  receive  said  William  McDonald  and  him  safely  keep  and 
imprison  in  said  jail  until  the  adjournment  of  the  present  legis- 
lature, unless  sooner  discharged  by  order  of  the  senate." 
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In  pursuance  of  this  resolution  the  commitment  in  qaestion 
was  issued  bj  the  president  and  clerk  of  the  senate  and  directed 
to  the  sergeant-at-arms  and  the  sherifi  of  the  county  of  Albany, 
and  the  relator  was  accordingly  imprisoned  in  the  county  jail. 

The  broad  ground  is  now  taken  on  the  part  of  the  relator  that 
the  senate  had  no  jurisdiction  or  poXver  to  adjudge  him  guilty 
of  the  contempt  with  which  he  was  charged  or  to  imprison 
him  therefor. 

It  is  needless  to  enter  upon  the  discussion  of  the  proposition^ 
urged  on  the  part  of  the  appellant  and  disputed  by  the  re- 
spondent, that  the  power  to  commit  or  punish  for  contempt 
which  has  been  exercised  by  Parliament  in  England,  is  vested 
in  the  senate  and  assembly  of  this  State,  either  by  virtue  of 
our  adoption  of  the  common  law  of  England,  or  by  reason  of 
such  a  power  being  inherent  in  legislative  bodies ;  for  since  the 
year  1830^ the  whole  subject  has  been  regulated  in  this  State 
by  statutory  provisions  which,  if  constitutional,  must  control. 

Title  2,  chapter  7,  part  1  of  the  Revised  Statutes,  entitled 
'^of  the  powers,  duties  and  privileges  of  the  two  houses  and 
their  members  and  officers,"  provides  as  follows  (§  13)  :j^ 
'^  Each  house  has  the  power  to  punish  as  a  contempt,  and  by 
imprisonment,  a  breach  of  its  privileges,  or  of  the  privileges 
of  its  members,  but  such  power  shall  not  hereafter  be  exercised 
except  against  persons  guilty  of  one  or  more  of  the  following 
offenses : 

1.  The  offense  of  arresting  a  member  or  officer  of  the  house 
in  violation  of  his  privilege  from  arrest  as  hereinbefore  de- 
clared. 

2.  That  of  disorderly  conduct  in  the  immediate  view  and 
presence  of  the  house,  and  directly  tending  to  interrupt  its 
proceedings. 

3.  That  of  publishing  any  false  and  malicious  report  of  the 
proceedings  of  the  house,  or  of  the  conduct  of  a  member  in 
his  legislative  capacity. 

4.  That  of  refusing  to  attend  or  be  examined  as  a  witness 
either  before  the  house  or  by  a  committee  to  take  testimony  in 
legislative  proceedings. 

SiOKBLS  —  Vol.  LIV.  60 
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5.  That  of  giving  or  offering  a  bribe  to  a  member,  or  of 
attempting  by  menace  or  any  other  corrupt  means  or  device, 
directly  or  indirectly,  to  control  or  inflaence  a  member  in  giv- 
ing his  vote,  or  to  prevent  him  from  giving  the  same." 

The  five  enumerated  offenses  are  the  only  ones  which  either 
house  is  authorized  to  punish  as  Contempts,  and  they  take  the 
place  of  the  numerous  offenses  and  acts  which  were  treated  by 
Parliament  as  contempts ;  and  in  place  of  the  varied  and  severe 
punishments  inflicted  by  Parliament  for  such  contempts,  the 
statute  above  cited  provides  (§  14)  that,  ^'  in  all  cases  in  which 
either  house  shall  punish  any  of  its  members  or  officers,  or  any 
other  person,  by  imprisonment,  such  imprisonment  shall  not 
i-  extend  beyond  the  same  session  of  the  legislature." 

It  is  claimed  on  the  part  of  the  relator  that  the  provisions  of 
the  Bevised  Statutes  relative  to  contumacious  witnesses  were 
superseded  and  abrogated  by  the  Penal  Code  which  took  effect 
December  1, 1882.  The  argument  presented  is  that  by  section 
69  of  the  Penal  Code,  it  is  declared  that  "  a  person  who,  being 
present  before  either  house  of  the  legislature,  or  any  commit- 
tee thereof  authorized  to  summon  witnesses,  willfully  refuses 
to  be  sworn  or  affirmed,  or  to  answer  any  material  and  proper 
question,  or  to  produce  upon  reasonable  notice  any  material  and 
proper  books,  papers  or  documents  in  his  possession  or  under 
his  control,  is  guilty  of  a  misdemeanor." 

Section  719  provides  that  ^'  an  offense  specified  in  this  Code, 
committed  after  the  beginning  of  the  day  when  this  Code  takes 
effect,  must  be  punished  according  to  the  provisions  of  this  Code, 
and  not  otherwise,"  and  section  726  enacts  that  "  all  acts  and 
parts  of  acts  which  are  inconsistent  with  the  provisions  of  this 
act  are  repealed,  so  far  as  they  impose  any  punishment  for 
crime  except  as  herein  provided."  It  is  urged  that  the  refusal 
of  a  witness  to  answer  before  a  legislative  committee,  being  by 
the  Code  made  a  crime  punishable  by  the  courts  as  a  misde- 
meanor, the  pf ovisions  of  the  Revised  Statutes  making  such 
refusal  punishable  as  a  contempt  are  abrogated  and  the  two  stat- 
utes cannot  co-exist;  for  two  reasons :  First.  Because  no  per- 
son can  be  punished  twice  for  the  same  offense,  and  secondly^ 
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becauBe  by  the  express  provision  of  section  719  an  offense  for 
v^hich  the  Oode  prescribes  a  punishment  cannot  be  punished 
in  any  other  manner.  Throwing  out  of  view  the  provisions  of 
2  R  S.  278  and  of  the  Penal  Code,  §§  680,  681,  which  per- 
mit the  punishment  of  criminal  contempts  both  by  indictment 
and  proceediDgs  for  contempt,  as  applicable  only  to  contempts 
of  courts,  and  not  to  contempts  of  the  legislature,  the  first  of 
these  reasons  is  answered  by  section  677  of  the  Penal  Code, 
which  provides  that  "  an  act  or  omission  which  is  made  crimi- 
nal and  ptinishable  in  different  ways,  by  different  provisions  of 
law,  may  be  punished  under  any  one  of  those  provisions,  but 
not  under  more  than  one ;  and  a  conviction  or  acquittal  under 
one,  bars  a  prosecution  for  the  same  act  or  omission  under  any 
other  provision."  The  answer  to  the  second  reason  assigned 
is  to  be  found  in  section  724  of  the  Penal  Code,  which  was  not 
referred  toon  the  argument,  and  which  declares  that  ^'this 
Code  does  not  affect  any  power  conferred  by  law  upon  any  court- 
martial  or  other  military  authority,  or  officer,  to  impose  or  in- 
flict punishment  upon  offenders ;  nor  any  power  conferred  by 
law  upon  any  pvhlic  body^  tribunal  or  olBcer,  to  impose  or  in- 
flict punishment  for  a  contempt ;  nor  any  provisions  of  the 
laws  relating  to  apprentices,"  etc.,  etc. 

It  seems  to  us  that  it  was  the  intent  of  this  section  to  retain 
in  full  force  the  provisions  of  the  Revised  Statutes,  conferring 
authority  upon  the  two  houses  of  the  legislature,  to  impose 
punishment  for  the  specified  contempts,  and  that  we  cannot 
avoid  meeting  the  question  of  the  constitutionality  of  those 
provisions. 

At  the  time  of  their  enactment,  as  appears  by  the  note  of 
the  revisers,  it  was  assumed  that  although  the  State  Constitu- 
tion of  1821  was  silent  upon  the  subject  of  the  privileges  of 
the  legislature  or  of  either  house,  yet  that  it  was  not  intended 
to  deprive  the.  two  houses  of  the  power  which  the  revisers 
characterized  as  indispensable,  of  punishing  contempts,  which 
it  had  then  been  determined  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Anderson  v.  Dunn  (6  Wheat. 
204),  was  possessed  by  the  houses  of  Congress  by  necessary 
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to  the  General  Term  this  order  was  reversed  and  the  relator 
was  discharged  from  imprisonment. 

From  the  retm-n  and  traverse  and  the  recitals  contained  in 
the  resolutions  therein  set  out,  it  appears  in  substance  that 
charges  of  fraud  and  irregularity  having  been  made  by  the 
public  press  and  others  against  the  commissioner  of  public 
works  in  the  city  of  New  York,  the  senate  on  the  14th 
of 'January,  1884,  adopted  a  resolution  directing  and  empower- 
ing its  standing  committee  on  the  affairs  of  cities  to  investi- 
gate  the  department  of  public  works  in  said  city,  with  power 
to  send  for  persons  and  papers  and  to  report  the  result  of  such 
investigation  and  its  recommendations  concerning  the  same 
to  the  senate ;  that  the  relator  being  summoned  to  appear  and 
testify  before  such  committee,  attended  and,  after  having 
been  examined  at  considerable  length,  declined  to  answer  cer- 
tain questions  propounded  to  him  by  the  committee  and 
refused  to  be  further  examined  and  retired  from  the  presence 
of  the  committee  without  their  permission. 

These  facts  having  been  reported  by  the  committee  to  the 
senate,  that  body,  on  the  25th  of  February,  1884,  directed  its 
president  to  issue  his  warrant  to  the  sergeant-at-arms,  com- 
manding him  to  arrest  the  relator  and  bring  him  before  the 
bar  of  the  senate  to  answer  why  he  should  not  be  punished  as 
guilty  of  a  contempt  of  its  dignity  and  authority.  A  warrant 
having  been  accordingly  issued,  the  relator  was,  on  the  27th  of 
February,  1884,  brought  before  the  bar  of  the  senate  and  there 
arraign^,  by  its  order,  for  a  breach  of  its  privileges,  in  dis- 
obeying a  subpoena  issued  by  its  committee  on  cities  to  appear 
before  said  committee  and  give  testimony  upon  an  investiga- 
ation  then  pending  before  it,  and  in  refusing  to  answer  proper 
questions  put  by  said  committee,  and  in  refusing  to  be  further 
examined  before  said  committee,  and  he  was  thereupon  called 
upon  for  his  answer  to  the  charge.  He  requested  to  answer 
by  couneel,  which  request  was  granted,  and,  after  counsel  had 
been  heard  in  his  behalf,  a  resolution  was  adopted  requiring  the 
committee  on  cities  to  report  all  the  testimony  and  proceed- 


1885.]  People,  ex  reL  McDonald,  v.  Ebbler.  471 

Opinion  of  the  Conrt,  per  Rapallo,  J. 

ings  had  by  the  committee  in  relation  to  the  relator,  on  the 
following  day. 

On  the  28th  of  February  the  report  was  presented  and  was 
afterward,  by  resolution,  made  a  part  of  the  record  in  the 
further  consideration  of  the  case.  From  this  report  it  appears 
that  the  relator  was  allowed  to  be  attended  and  advised  by 
counsel,  during  his  examination  before  the  committee ;  that 
on  various  questions  being  propounded  to  him  he  was  in- 
structed by  his  counsel  not  to  answer,  and  being  required  by 
the  committee  to  answer  them,  he  declined  to  do  so  on  the 
ground  of  the  advice  of  his  counsel.  After  numerous  refusals 
to  answer,  of  this  description,  the  committee,  on  motion,  di- 
rected that  its  chairman  no  longer  recognize  the  right  of  the 
witness  to  have  any  counsel  present.  Thereupon  the  counsel 
instructed  the  witness  to  withdraw  from  the  committee  and 
leave  with  him.  The  chairman  stated  to  the  witness  that 
if  he  did,  it  would  be  at  his  peril,  and  he  replied  that  he  took 
the  peril  of  it.  He  was  informed  that  his  examination  was 
not  concluded,  and  was  advised  by  the  chairman  not  to  leave, 
and  the  witness  replied  that  he  would  take  the  consequences. 

This  report  of  the  committee  having  been  presented  to  the 
senate,  on  the  hearing  before  it  on  the  28th  of  February,  the 
relator,  on  that  day,  presented  to  the  senate  his  affidavit,  in 
which  he  alleged  that  he  was  advised  and  believed  that  he  was 
entitled,  in  any  examination  held  by  said  committee,  to  the 
benefit  of  the  advice  and  assistance  of  counsel,  as  a  matter 
of  right  and  not  of  courtesy,  and  that  he  was  advised  and 
believed  that  the  questions  he  refused  to  answer,  under  the 
advice  of  counsel,  were  improper  and  immaterial,  in  that  they 
sought  to  elicit  facts  touching  his  private  business,  apart  from 
his  connection  with  the  department  of  public  works,  into  which 
said  committee  had  no  authority  or  warrant  of  law  to  inquire, 
and  that  he  was  prepared  then  to  attend  before  the  committee 
accompanied  by  his  counsel,  and,  subject  to  his  advice,  to  answer 
all  proper  and  material  questions  which  the  committee  were 
authorized  by  law  to  ask. 

The  relator  being  again  brought  before  the  bar  of  the  senate 
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implication^  the  Constitution  of  the  United  States  being  equally 
silent  upon  the  subject,  and  it  was  deemed  proper  to  provide 
a  legislative  definition  of  those  privileges  of  the  houses  and 
their  members,  the  breach  of  which  should  be  regarded  as  a 
contempt.  With  this  view  the  new  provisions  were  framed. 
(See  note  to  tit.  2,  chap.  7,  part  1,  E.  S.) 

The  case  of  Anderson  v.  Dunn  {supra)  was  an  action  for 
assault  and  false  imprisonment  against  the  sergeant-at^arms  of 
the  house  of  representatives.  The  defendant  pleaded  in  justi- 
fication a  resolution  of  the  house  which  recited  that  the  plain- 
tiff had  been  guilty  of  a  breach  of  the  privileges  of  the  house 
and  of  a  high  contempt  of  the  dignity  and  authority  of  the 
same,  and  that  under  a  warrant  issued  by  the  speaker  by 
authority  of  the  house,  the  plaintiff  bad  been  brought  to  its 
bar  and  heard  in  his  defense,  and  adjudged  to  be  guilty,  and 
ordered  to  be  imprisoned.  The  plea  was  held  good  on  de- 
murrer, though  neither  the  nature  of  the  contempt  nor  the 
evidence  of  it  appeared.  A  general  power  to  punish  for  con- 
tempt was  held  to  be  vested  in  the  house,  as  necessarily  inci- 
dent to  the  exercise  of  its  functions,  and  its  adjudicatioii  was 
held  sufficient  to  establish  the  fact  of  the  contempt. 

In  the  later  case  of  KiUxmrn  v.  Thompson  (103  U.  S. 
168),  which  was  a  similar  action,  the  plaintiff  had,  on  proceed- 
ings similar  to  those  taken  in  the  present  case,  been  convicted 
of  a  contempt  and  sentenced  by  the  house  of  representatives  to 
imprisonment.  It  appeared  on  the  face  of  the  proceedings 
that  the  contempt  consisted  of  his  refusal  to  answer  a  question 
propounded  by  a  committee  of  the  house  appointed  by  a  reso- 
lution, which  was  set  forth.  This  resolution  directed  the  com- 
mittee to  investigate  certain  business  transactions  in  which  the 
United  States  government  was  interested  simply  as  a  creditor 
of  one  of  the  parties,  and  the  Supreme  Oourt  held  that  the 
preamble  and  resolution  under  which  the  committee  was  ap- 
pointed showed  upon  their  face  that  th^  investigation  ordered 
did  not  have  for  its  object  any  legislative  action,  or  the  im- 
peachment of  any  officer  of  the  government,  but  the  collection 
of  a  debt  owing  to  the  government,  a  power  which  Oongress 
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could  not  exercise,  bat  which  was  vested  only  in  courts  of 
justice ;  that  in  ordering  such  an  investigation  the  honse  of 
representatives  exceeded  the  limits  of  its  powers,  and  conse- 
quently the  committee  had  no  authority  to  require  the  plain- 
tiff to  testify  before  it.  On  this  sole  ground  the  decision  of 
the  court  was  placed,  but  in  arriving  at  this  conclusion,  several 
important  points,  which  have  a  bearing  upon  the  question  now 
before  us,  were  discussed  in  the  highly  instructive  opinion  of 

MiLLBS,  J. 

The  case  of  Anderson  v.  Dimn,  in  so  far  as  it  held  the  reso- 
lution of  the  house  finding  the  plaintifE  guilty,  conclusive,  was 
distinctly  overruled. 

This  decision  necessarily  involved  the  point,  stated  in  other 
parts  of  the  opinion,  that  a  legislative  body  is  not  to  be  assimi- 
lated  to  a  court  of  general  jurisdiction  ;  that  Congress  has  no 
general  power  of  adjudicating  upon  contempts.  The  reason- 
ing and  authorities  upon  which  this  decision  is  based  convince 
us  that  it  is  incontestible.  {SHockdale  v.  Hcmsard,  9  Ad.  & 
EL  1 ;  [opinion  of  Colebidgb,  J.j ;  KidUy  v.  CarBon,  4  Moore's  \ 
4  P.  0.  63 ;  Bumham  v.  Morris^,  14  Gray,  226.)6^  feoW  W 

The  case  of  Anderson  v.  Dunn  was  also  distinguished  in 
KUbourn  v.  Thompson  on  the  ground  that  as  the  plea  in  the 
first-mentioned  case  did  not  disclose  the  ground  on  which  the 
plaintifE  had  been  held  guilty  of  contempt,  it  was  no  precedent 
for  a  case  where  the  plea  established,  by  its  recital  of  the  facts, 
that  the  house  had  exceeded  its  authority.  It  was  also  held, 
following  a  course  of  reasoning  which  need  not  be  repeated 
here,  that  the  right  of  the  house  of  representatives  to  punish 
a  citizen  for  a  contempt  of  its  authority,  derived  no  support 
from  the  precedents  and  practice  of  the  two  houses  of  the 
English  Parliament  nor  from  the  adjudged  cases  in  which  the 
English  courts  have  upheld  those  practices.  That  the  powers 
of  Congress  were  derived  solely  from  the  Federal  Constitution, 
and  that  such  as  were  not  conferred  by  that  instrument,  either 
expressly  or  by  fair  implication,  were  reserved  to  the  States 
respectively  or  to  the  people,  and  that,  while  the  house  had 
power  to  punish  contempts  by  fine  and  imprisonment  in  cer- 
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tain  cases,  it  had  no  general  jurisdiction  on  the  sabject,  bat 
was  confined  to  those  cases  where  the  power  was  expressly 
conferred  by  the  Constitution,  or  was  necessary  to  enable  the 
house  to  exercise  its  lawful  Amotions.  Express  power  is 
given  by  the  Constitution  to  each  house  to  punish  its  mem- 
bers for  disorderly  behavior  and  to  compel  the  attendance  of 
absent  members  under  such  penalties  as  the  house  may  pre- 
scribe, and  the  opinion  concedes  that  among  the  incidental  and 
implied  powers  of  Congress  may  be  that  of  compelling  the 
attendance  of  witnesses  and  punishing  contumacious  witnesses 
in  the  same  manner  as  could  be  done  by  a  court  of  justice,  in 
dealing  with  cases  which  Congress  is  empowered  to  decide, 
such  as  the  election  and  qualification  of  its  members,  the  trial 
of  a  contested  election  and  proceedings  in  the  house  to  im- 
peach officers  of  the  government.  Whether  their  power  over 
recusant  witnesses  extends  beyond  those  cases,  the  court,  in  re- 
viewing the  case  of  Anderson  v.  Dwnn^  expressly  declines  to 
decide,  but  the  court  does  emphatically  declare  that,  whether 
the  power  of  punishment  in  either  house  by  fine  or  imprison- 
ment goes  beyond  the  specified  cases  or  not,  no  person  can  be 
punished  for  contumacy  as  a  witness  before  either  house  unless 
his  testimony  is  required  in  a  matter  into  which  the  house  has 
jurisdiction  to  inquire,  and  that  neither  of  those  bodies  pos- 
sesses the  general  power  of  making  inquiry  into  the  private 
affairs  of  the  citizen.  To  the  like  effect  is  the  opinion  of  the 
Supreme  Court  of  Massachusetts  in  the  case  of  Bu/mham  v. 
Morrisaey  (14  Gray,  226).  "  Th©  house  of  representatives 
has  the  power  under  the  Constitution  to  imprison  for  contempt, 
but  the  power  is  limited  to  cases  expressly  provided  for  by  the 
Constitution  or  to  cases  where  the  power  is  necessarily  implied 
from  those  constitutional  functions  and  duties  to  the  proper 
performance  of  which  it  is  essential." 

4 It  must  be  borne  in  mind  that  the  cases  cited  did  not  arise 
under  any  act  of  Congress  authorizing  either  house  to  punish 
contumacious  witnesses,  for  there  is  no  such  act.  The  question 
was,  whether  a  general  power  to  punish  contempts  was  in- 
herent in  Congress  as  necessary  to  the  exercise  of  its  f  uuo- 
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tions,  independent  of  any  statate.  That  Buoh  a  power  conld  be 
exercised  to  compel  the  attendance  of  witnesses  in  certain  cases 
was  conceded.  Whether  it  existed  in  cases  of  investigations 
properly  instituted  for  purposes  of  legislation  was  left  an  open 
qaestion.  So  far  as  the  statutes  of  the  United  States  were 
concerned,  a  different  course  of  proceeding  was  prescribed. 
The  act  of  January  24,  1867  (Chap.  19),  provided  that  any 
person  summoned  as  a  witness  before  either  house  or  a  com- 
mittee thereof,  and  refusing  to  appear  or  to  answer  any 
question  pertinent  to  the  matter  in  consideration,  should,  in 
addition  to  the  pains  and  penalties  then  existing,  be  liable  to 
indictment  and  punishment  as  for  a  misdemeanor,  and  it  was 
made  the  duty  of  the  president  of  the  senate  to  certify  the  fact 
to  the  district  attorney  for  the  District  of  Columbia,  who  was 
required  to  lay  the  matter  before  the  grand  jury.  This  act 
was  incorporated  with  modifications  in  the  Revised  Statutes 
of  the  United  States.  (§§  102,  104.)  The  other  pains  and 
penalties  alluded  to  must  have  had  reference  to  the  supposed 
power  to  punish  for  contempt.  But  if,  as  contended,  no  such 
power  can  be  exercised  by  Congress  tinder  the  limited  authority 
delegated  to  it  by  the  Constitution,  the  power  could  not  be 
created  and  conferred  by  any  act  of  Congress. 

The  case  now  before  us  is  entirely  different.  It  arises  under 
a  statute  enacted  by  the  legislature  of  the  State  of  New  York. 
The  inquiry  is  not  whether  the  power  to  enact  such  a  law  is  to 
be  found  in  the  State  Constitution,  but  whether  such  legisla- 
tion is  prohibited  or  restrained  by  that  instrument,  or  by  the 
Constitution  of  the  United  States.  Except  as  thus  limited  the 
State  legislature  possesses  the  whole  legislative  power  of  the 
State.  {Bank  of  Chenango  v.  Brovm^  26  N.  T.  469 ;  People 
V.  Dayton,  55  id.  380.) 

The  only  express  provision  of  the  State  Constitution  which  is 
claimed  to  be  violated,  is  that  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law.  If  the  statute  in  question  was  withm  the 
power  of  the  legislature  to  enact,  the  proceedings  against  the 
relator  were  due  process  of  law.    He  was  imprisoned  by  virtue 
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of  a  pre-existing  law,  informed  of  the  charge  made  against  him, 
and  was  heard  in  person  and  by  counsel  in  his  defense.  The 
proceedings  need  not  be  according  to  the  coarse  of  the  common 
law  [Happy  v.  Mosh^^  48  N.  Y.  313 ;  People  v.  SupervisorSy 
70  id.  228),  and  we  necessarily  come  back  to  the  question 
whether  the  legislature  had  power  to  enact  the  law. 

But  the  main  ground  upon  which  the  statute  is  assailed  is, 
that  it  confers  upon  each  of  the  two  houses  a  power,  which  is 
in  its  nature  judicial,  to  hear,  adjudge  and  condemn ;  that  no 
such  power  can  be  conferred  by  statute  upon  the  legislature 
itself  or  either  branch  thereof;  that  the  Constitution  gives  the 
senate  and  assembly  only  legislative  power,  and  that  judicial 
power  is  vested  in  the  courts  named  in  the  Constitution  and 
in  such  inferior  courts  as  may  be  created,  and  that  the  grant 
of  judicial  power  to  the  courts  is  an  implied  prohibition  of  itS| 
assumption  by  the  legislature,  except  as  authorized  by  the 
Constitution. 

The  Constitution  of  the  United  States  declares,  in  terms,  that 
the  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  order  and  establish.  Although  no 
similar  declaration  is  contained  in  the  Constitution  of  this  State, 
still  it  is  a  recognized  principle  that  in  the  division  of  power 
among  the  great  departments  of  government,  the  judicial 
power  has  been  committed  to  the  judiciary,  as  the  executive 
power  has  been  committed  to  the  executive  department,  and 
the  legislative  to  the  legislature,  and  that  body  has  no  power 
to  assume  the  functions  of  the  judiciary  to  determine  con- 
troversies among  citizens,  or  even  to  expound  its  own  laws  so 
as  to  control  the  decisions  of  the  courts  in  respect  lo  past 
transactions.  {People  v.  Supervisors^  16  N.  T.  432.)  To 
declare  what  the  law  shall  be,  is  a  legislative  power ;  to  declare 
what  it  is  or  has  been,  is  judicial.  (Thompson,  J.,  in  Dash  v. 
Van  Kleech^  7  Johns.  498.)  But  notwithstanding  this  general 
division  of  powers,  certain  powers  in  their  nature  judicial  are, 
by  the  express  terms  of  the  Constitution,  vested  in  the  legislature. 
The  power  of  impeachment  is  vested  in  the  assembly.     Each 
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house  is  made  the  judge  of  the  qualification  and  election  of 
its  own  members.  The  power  of  removal  of  eertain  judicial 
officers  for  cause  is  given  by  the  Oonstitntion  to  the  senate  and 
assembly,  and  may  involve  inquiries  judicial  in  their  nature,  and 
by  statute  certain  other  officers  may  be  removed  by  the  senate  on 
recommendation  of  the  governor.  (1  R.  S.  123,  §  41.)  I 
think  it  would  be  going  too  far  to  say  that  every  statute  is  nec- 
essarily void  which  involves  action  on  the  part  of  either  house, 
partaking  in  any  degree  of  a  judicial  character,  if  not  expressly 
authorized  by  the  Constitution.  -{"Where  the  statute  relates  to  "^ 
the  proceedings  of  the  legislative  body  itself,  and  is  necessary 
or  appropriate  to  enable  it  to  perform  its  constitutional  func- 
tions, I  cannot  regard  it  as  such  an  invasion  of  the  province  of 
the  judiciary  as  should  bring  it  within  any  implied  prohibition 
of  the  State  Constitution.-l-That  instrument  contains  no  express 
provision  declaring  any  of  the  privileges  of  the  members  of 
either  house,  except  that  for  any  speech  or  debate  in  either 
house,  the  members  shall  not  be  questioned  in  any  other  place. 
Even  the  pi^vilege  of  exemption  from  arrest  during  the  ses- 
sions, is  not  declared.  No  power  to  keep  order  or  to  punish 
members  or  others  for  disorderly  conduct,  or  to  expel  a  mem- 
ber, is  contained  in  the  State  Constitution,  as  it  is  in  the  Con- 
stitution of  the  United  States.  All  these  matters  are  in  this 
State  left  under  the  regulations  of  the  statutes,  and  there  is  not 
even  express  authority  to  enact  such  statutes.  (1  E.  S.,  chap. 
7,  tit.  2.)  The  necessity  of  the  powers  mentioned  is  apparent, 
and  is  conceded  in  all  the  authorities  (see  Cooley's  Const. 
Lim.  133),  yet  it  is  equally  apparent  that  statutes  upon  the 
subject  must  authorize  some  action  partaking  of  a  judicial 
character.  If  that  feature  is  a  fatal  objection,  it  annuls  all  the 
statutory  provisions  in  which  it  appears. 

The  power  of  obtaining  information  f6r  the  purpose  of 
framing  laws  to  meet  supposed  or  apprehended  evils,  is  one 
which  has  from  time  immemorial  been  deemed  necessary  and 
has  been  exercised  by  legislative  bodies.  In  this  State  it  does  "^ 
not  rest  upon  precedent  merely,  but  is  expressly  conferred  by 
statute  (1  R.  S.  158,  §§  1,  2),  which  provides  that  every  chair- 
SiCKELS— Vol.  LIV.  61 
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man  of  a  committee,  either  o'f  the  senate  or  assemblj,  or  of 
any  joint  committee,  is  aathorized  to  administer  baths  to  wit- 
nesses ;  and  when  the  committee  is  by  the  terms  of  the  resolu- 
tion appointing  it  authorized  to  send  for  persons  and  papers, 
the  chairman  has  the  power,  under  the  direction  of  the  com- 
mittee, to  issue  compulsory  process  for  the  attendance  of  any 
witness  within  the  State  whom  the  committee  may  wish  to 
examine,  and  to  issue  commissions  for  the  examination  of  wit- 
nesses out  of  the  State.  To  subject  a  witness  to  punishment 
as  for  a  contempt,  the  testimony  sought  must,  as  has  already 
been  shown,  relate  to  a  legislative  proceeding.  (1  R.  S.  154, 
§13,subd.  4.) 

It  is  difficult  to  conceive  any  constitutional  objection  which 
can  be  raised  to  the  provision  authorizing  legislative  commit- 
tees to  take  testimony  and  to  summon  witnesses.  In  many 
cases  it  may  be  indispensable  to  intelligent  and  effectual  legis- 
lation to  ascertain  the  facts  which  are  claimed  to  give  rise  to 
the  necessity  for  such  legislation,  and  the  remedy  required,  and, 
irrespective  of  the  question  whether  in  the  absence  of  a  statute 
to  that  effect  either  house  would  have  the  power  to  imprison  a 
recusant  witness,  I  cannot  yield  to  the  claim  that  a  statute 
authorizing  it  to  enforce  its  process  in  that  manner  is  in 
excess  of  the  legislative  power.  To  await  the  slow  process  of 
indictment  and  prosecution  for  a  misdemeanor,  might  prove 
quite  ineffectual,  and  necessary  legislation  might  be  obstructed, 
and  perhaps  defeated,  if  the  legislative  body  had  no  other  and 
more  summary  means  of  enforcing  its  right  to  obtain  the 
required  information.  That  the  power  may  be  abused,  is  no 
ground  for  denying  its  existence.  It  is  a  limited  power,  and 
should  be  kept  within  its  proper  bounds ;  and,  when  these  are 
exceeded,  a  jurisdictional  question  is  presented  which  is  cog- 
nizable in  the  courts.  My  conclusion  is  that  subdivision  4  of 
section  13,  1  Hevised  Statutes,  is  constitutional  and  valid. 
These  views  are  supported  by  the  decision  of  this  court  in 
Wilckens  v.  Willed  (1  Keyes,  521,  525),  where  it  was  held 
that  the  house  of  representatives  of  the  United  States  had  the 
power  to  compel  the  attendance  of  witnesses.     In  that  case 
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this  conrt  said  per  Johnsoit,  J.:  "That  the  power  exists, 
admits  of  no  doubt  whatever.  It  is  a  necessary  incident  of 
the  sovereign  power  of  making  laws,  and  its  exercise  is  often 
indispensable  to  the  great  end  of  enlightened,  judicious  and 
wholesome  legislation.  The  power  is  rather  judicial  in  its 
nature ;  but  in  a  legislative  bo{ljr  it  exists  as  an  auxiliary  to  the 
legislative  power  only,"  and  further  at  page  526.  The  power 
to  punish  for  disobedience  and  contempt  in  refusing  to  attend 
is  a  necessary  incident  to  the  power  to  require  and  compel 
attendance.  {S.  (7.,  4  Ct.  of  App.  Dec.  596 ;  10  Abb.  Pr. 
164 ;  12  id.  319.)  It  was  in  deference  to  this  decision,  and  to 
the  case  of  People  v.  Learned  (5  Hun,  626),  that  Westbbook, 
J.,  sitting  in  the  Oyer  and  Terminer,  dismissed  the  writ  of 
habeas  corpvs  in  this  case,  at  the  same  time  delivering  a 
learned  and  able  opinion  in  support  of  the  opposite  view, 
which  has  been  of  much  service  to  the  court  in  examining  the 
tsasa  The  learned  judge  treats  the  case  of  WUck&ns  v.  Wil- 
let  as  based  upon  the  reasoning  in  Anderson  v.  Dunn,  and 
the  latter  case  as  overruled  in  KUboum  v.  Thompson^  but  a 
careful  examination  shows  that  the  case  of  Anderson  v.  Dunn 
was  overruled  in  KUboum  v.  Thompson  only  in  so  far  as  it 
recognized  a  general  power  in  the  house  to  punish  for  con- 
tempts, and  the  conclusiveness  of  its  judgment;  while  in 
regard  to  the  proposition  that  the  power  exists  for  the  pur- 
pose of  compelling  the  attendance  of  witnesses  as  auxiliary  to 
the  legislative  power,  the  opinion  in  KUbowm  v.  Thompson 
(p.  189),  said  in  terras  that  that  proposition  was  one  which  the 
court  did  not  propose  to  decide  in  the  case  then  before  it,  as  it 
was  able  to  decide  it  without  passing  upon  the  existence  or 
non-existence  of  such  a  power  in  aid  of  the  legislative  func- 
tion.* Throughout  this  Union  the  practice  of  legislative  bodies, 
and  in  this  State,  the  statutes  existing  at  the  time  the  present 
Constitution  was  adopted,  and  whose  validity  has  never  before 
been  questioned  by  our  courts,  afford  strong  arguments  in 
favor  of  the  recognition  of  the  right  of  either  house  to  compel 
the  attendance  of  witnesses  for  legislative  purposes,  as  one 
which  has  been  generally  conceded  to  be  an    appropriate 
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adjunct  to  the  power  of  legislation,  and  one  which,  to  say  the 
least,  the  State  legislature  has  constitutional  authority  to  regu- 
late and  enforce  by  statute. 

Two  other  points  are  presented  on  this  appeal.  One  is  that 
the  investigation  on  which  the  relator  was  sought  to  be  exam- 
ined was  one  which*  the  house  ^aa  not  authorized  to  institute, 
and  that  the  case,  therefore,  falls  within  the  decision  in  KU- 
houm  v.  Thompson,  and  the  other,  that  the  questions  which  the 
relator  refused  to  answer  were  not  pertinent  or  proper.  This 
second  point  we  do  not  deem  it  necessary  to  discuss,  because 
the  contempt  charged  consisted,  not  merely  of  the  relator  refus- 
ing to  answer  those  questions,  but  of  his  refusing  to  be  further 
examined,  or  to  remain  in  attendance  upon  the  committee, 
though  informed  that  his  examination  was  not  concluded, 
and  warned  not  to  leave,  and  that  if  he  left  he  did  so  at  his 
peril.  Assuming  that  the  statute  (subd.  4  of  §  13)  is  valid,  and 
that  the  investigation  was  a  legislative  proceeding  which  the 
house  had  authority  to  institute,  we  think  that  by  refusing  to 
be  further  examined,  and  withdrawing  from  the  presence  of  the 
committee  without  its  consent,  he  brought  himself  within  the 
terms  of  subdivision  4  defining  as  an  offense  "refusing  to  attend  or 
be  examined  as  a  witness  eilher  before  the  house  or  a  com- 
mittee to  take  testimony  in  legislative  proceedings."  His  re- 
fusal to  be  further  examined,  or  to  remain  in  attendance,  was 
placed  upon  the  ground  that  the  committee  refused  to  recog- 
nize his  right  to  be  attended  by  counsel  and  act  under  his  advice 
in  answering  questions,  bat  we  are  of  opinion  that  he  had  no 
constitutional  or  legal  right  to  the  aid  of  counsel  on  such  ex- 
amination. The  constitutional  provision  on  the  subject  is  that 
"  in  any  trial  in  any  court  whatever  the  party  accused  shall  be 
allowed  to  appear  and  defend  in  person  and  with  counsel  as  in 
civil  actions."  (Const.,  art.  1,  §  6.)  This  provision  has  been 
very  liberally  construed  and  held  to  apply  to  trials  before  any 
authority  having  jurisdiction  to  try,  and  in  People^  ex  reL 
Mayor  J  etc,  v.  Nichols  (79  N.  T.  582),  this  court  held  that  a 
police  commissioner,  appearing  before  the  Mayor  of  the  city 
of  New  York  to  show  cause  why  he  should  not  be  removed 
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for  cause,  pursuant  to  the  statute,  was  entitled  to  defend  by  coun- 
3el.  -  But 'here  the  relator  was  not  on  trial,  nor  was  he  a  party, 
but  he  was  a  mere  witness  called  upon  to  testify  in  relation  to 
3harges  against  another  person,  and  there  was  no  trial  pending 
against  any  one.  As  well  might  a  witness,  examined  before  a 
grand  jury  conducting  an  investigation  of  a  charge  against  an- 
other person,  with  a  view  to  his  indictment,  claim  the  right  to 
be  attended  by  counsel.  We  do  not  think  that  a  mere  witness 
has  that  right. 

We  are  finally  brought  to  the  consideration  of  the  important 
and  more  doubtful  question,  whether  the  investigation  which 
fche  committee  was  conducting  was  a  legislative  proceeding 
which  the  house  was  authorized  to  institute.  This  is  a  juris* 
dictional  question,  for  the  statute  applies  only  to  such  proceed- 
ings, and  if  the  house  had  any  authority  independently  of  the 
statute,  that  must  depend  upon  the  question  whether  the  testi- 
mony was  sought  for  the  purpose  of  aiding  it  in  the  perform- 
ance of  any  of  its  constitutional  functions.  An  investigation 
instituted  for  the  mere  sake  of  investigation,  or  for  political 
purposes,  not  connected  with  intended  legislation,  or  with  any 
of  the  other  matters  upon  which  the  house  could  act,  but  merely 
intended  to  subject  a  party  or  body  investigated  to  public  ani- 
madversion, or  to  vindicate  him  or  it  from  unjust  aspersions, 
where  the  legislature  had  no  power  to  put  him  or  it  on  trial 
for  the  supposed  offenses  and  no  legislation  was  contemplated, 
but  the  proceeding  must  necessarily  end  with  the  investigation, 
would  not,  in  our  judgment,  be  a  legislative  proceeding,  or  give 
to  either  house  jurisdiction  to  compel  the  attendance  of  witnesses 
or  punish  them  for  refusing  to  attend.  Where  public  insti- 
tutions under  the  control  of  the  State  are  ordered  to  be  investi- 
gated, it  is  generally  with  the  view  of  some  legislative  action 
respecting  them,  and  the  same  may  be  said  in  respect  to  public 
oflicers.  In  Kilhov/m  v.  ThompBon^  the  court  said  (p.  193) : 
*'  If  any  purpose  had  been  avowed  to  impeach  the  secretary, 
the  whole  aspect  of  the  case  would  have  been  changed,"  but 
the  court  held  that  the  recitals  in  the  resolution  repelled  any 
such  idea,  and  (pp.  194,  195)  that  no  hint  of  any  intention  of 


% 


V 


486  Peoplb,  ex  rel.  MoDonald,  v.  Ebbles.  [Oct, 

Opinion  of  the  Coart,  per  Rafallo,  J. 


final  action  by  Congress  on  the  subject  appeared  in  the  resolu- 
tion, and  that  on  the  argument  no  suggestion  had  b^n  made 
of  what  the  house  of  representatives,  or  Congress,  could  have 
done  in  the  way  of  remedying  the  alleged  wrong ;  and  they 
held  that  that  was  simply  a  fruitless  investigation  into  the  per- 
sonal affairs  of  individuals,  which  could  result  in  no  valid  legis- 
lation on  the  subject  to  which  the  inquiry  referred,  and  there- 
fore that  the  house  had  no  authority  in  the  matter. 

In  the  present  case  the  language  of  the  resolution  was  as 
follows : 

" Wheeeas,  Grave  charges  of  fraud  and  irregularity  have 
been  made  from  time  to  time  by  the  public  press  and  recently 
by  the  Union  League  Club  of  the  city  of  New  York,  against 
Hubert  0.  Thompson,  commissioner  of  public  works  in  the 
city  of  New  York ;  and 

"  Whebbas,  These  charges  have  in  the  opinion  of  many  persons 
never  been  satisfactorily  explained  or  fairly  refuted ;  and 

^'Wheeeas,  It  is  of  vital  importance  to  all  the  tax  payers  of 
the  State  that  the  heads  of  all  public  departments  should  be 
beyond  reproach,  therefore  be  it 

^^Hesolved,  That  the  standing  committee  on  the  afiEairs  of  cities 
of  the  senate  be  and  it  hereby  is  directed  and  empowered  to 
investigate  the  department  of  public  works  in  the  city  of  New 
York,  with  power  to  send  for  persons  and  papers,  and  said 
committee  is  hereby  authorized  to  employ  a  stenographer  and 
such  counsel  and  accountants  as  it  may  deem  necessary  for  the 
thorough  discharge  of  the  duties  hereby  imposed.  Such  com- 
mittee to  report  the  result  of  such  investigation,  and  its  re^ 
commendations  concerning  the  sam^j  to  the  senate  on  or  before 
the  fifteenth  day  of  April  next." 

If  the  resolution  had  shown  upon  its  face  that  the  only  pur- 
pose of  the  investigation  was  to  satisfy  the  tax  payers  of  the  State 
as  to  the  truth  of  the  charges,  or  to  relieve  the  department  of  pub- 
lic works  from  reproach,  and  no  further  action  was  contemplated 
or  could  be  had  in  the  matter  by  the  legislature,  the  case  would 
fall  within  the  decision  in  Kilhoum  v.  Thompson.  But  such 
I  was  not  the  case.    The  department  of  public  works  was  created 
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and  its  duties  prescribed  by  a  statute  of  the  State,  and  if  the 
system  was  so  defective  as  to  admit  of  frauds  or  irregularities 
which  could  be  guarded  against  by  further  statutory  regu- 
lations, it  was  in  the  power  of  the  legislature  to  enact  them.  , 
That  some  action  of  this  nature  was  in  contemplation  is  in- 
dicated by  the  provision  in  the  resolution  requiring  the  com- 
mittee to  report  the  result  of  its  investigation  and  its  recom-^,.^ 
mendations  concerning  the  same.     The  legislature  had  no  power 
to  remove  the  commissioner  or  any  officer  of  the  department, 
and  the  only  action  the  committee  could  recommend  would  be 
appropriate  legislation  to  prevent  a  recurrence  of  the  frauds  or 
irregularities,  if  they  were  found  to  exist  and  to  be  of  such  a 
nature  that  they  could  be  prevented  or  rendered  more  difficult 
by  legislation.     We  are  bound  to  presume  that  the  action  of) 
the  legislative  body  was  with  a  legitimate  object,  if  it  is  capable 
of  being  so  construed,  and  we  have  no  right  to  assume  that  the   v.  ^ 
contrary  was  intended.     The  same  principle  which  renders  it       ^ 
the  duty  of  the  courts  to  hold  legislative  action  illegal  when  it  -^ 
undaly  encroaches  upon  the  province  of  the  judiciary,  forbids 
interference  by  the  latter  with  the  action  of  legislative  bodies 
or  the  exercise  of  their  discretion  in  matters  within  the  range 
of  their  constitutional  powers. 

I  have  reached  the  conclusion  on  the  whole  case  that  the 
order  of  the  General  Term  should  be  reversed  and  that  of  the 
Court  of  Oyer  and  Terminer  affirmed,  except  in  so  far  as  it 
remands  the  relator  to  the  custody  of  the  sheriff,  the  term  of 
his  imprisonment  having  ended  with  the  session  of  the  legis- 
lature. 

All  concur. 

Ordered  accordingly. 
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The  Hebrew  Free  Sohool  Association  of  the  Crrr  of  New 
York,  Kespondent,  v.  The  Mayor,  Aldermen  and  Common- 
alty IN  THE  City  of  New  York  et  al.,  Apppellants. 

Premises  in  the  citj  of  New  York  used  hj  a  religions  society  for  a  sdiool, 
of  which  it  is  simply  the  lessee,  not  the  owner,  are  not  exempt  from 
taxation  (Chap.  282,  Laws  of  1852). 

Where  a  former  judgment  between  the  parties  is  not  pleaded*  as  an  estop- 
pel or  given  in  evidence  on  the  trial,  its  effect  as  bearing  upon  the  facts 
in  issue  may  not  be  considered  on  appeal. 

(Argued  March  25,  1885  ;  decided  October  6, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  18,  1883,  which  affirmed  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  by 
the  Special  Term. 

This  action  was  brought  to  restrain  defendants  from  collect- 
ing taxes  imposed  upon  premises  in  the  city  of  New  York, 
occupied  by  plaintiff  for  a  school,  and  to  have  said  taxes 
adjudged  illegal  and  void. 

Plaintiff  did  not  own,  but  leased  the  premises ;  it  claimed 
them  to  be  exempt  under  the  Rcfvised  Statutes.  (1 R.  S.  388, 
§  4,  subd.  3.) 

J).  J.  Dean  for  appellants!.  The  property  in  question  was 
not  the  property  of  a  religious  society,  nor  of  the  New  York 
Public  School  Society,  and  for  that  reason  was  not  exempt  from 
taxation.  (Laws  of  1852,  chap.  282 ;  93  N.  Y.  198.)  The 
power  of  taxation  is  essential  to  the  existence  of  government, 
and  no  species  of  property  can  secure  exemption  from  govern- 
mental charges,  except  by  specific  provision  of  statute.  (Bur- 
roughs on  Taxation,  §  70;  People^  ex  rd.  v.  Gomra,^  95  N.  Y. 
556 ;  82  id.  459  ;  Roosevelt  HospitcJ,  v.  Mayor ^  etc.^  84  id.  108  ; 
People  V.  Tax  Gomra.^  76  id.  6 14.)  The  covenant  of  the  plain- 
tiff to  pay,  in  behalf  of  Mr.  Fish,  the  tax  imposed  on  his  prop- 
erty, inures  to  the  benefit  of  the  city,  and  may  be  enforced  by 
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it.  {Lawrenoe  v.  Fox^  20  N.  T.  268 ;  Hutokma  v.  Minor ^  46 
id.  456  ;  Bvrr  v.  BurVy  24  id.  178  ;  Ricord  v.  Sanderaon^  41 
id.  179 ;  Oiiema&y  v.  liogerSj  47  id.  233 ;  Vroom  v.  Turner^ 
69  id.  280 ;  People  y.  Aaeeeaors,  32  Han,  457.) 

Myer  S.  Isaacs  for  respondent.  The  facts  established  show 
the  exemption  of  the  premises  from  taxation.  (2  B.  S.  [7th 
ed.]  982,  §  4 ;  1  R.  S.,  chap.  13,  pt.  1,  tit.  1,  §  4,  subd.  3 ;  Laws 
of  1852,  chap.  282.)  The  corporation  is  a  religions  society 
within  the  meaning  of  the  statate.  {Hebrew  F,  School  v. 
Mayor,  etc,,  4  Hun,  446 ;  SCephensofi  y.  Shorty  92  N.  Y.  445.) 
The  claim  of  the  defendant  that  the  exemption  does  not  apply 
to  plaintiff,  because  it  is  not  the  owner  in  fee  of  the  lots  upon 
which  the  building  is  erected,  is  untenable.  {Mayor,  etc.,  v. 
Colgate^  12  N.  Y.  140.)  The  defendants  haying  acquiesced  in 
the  determination  of  the  General  Term,  which  is  final,  upon 
the  issues  herein ;  they  are  estopped  from  questioning  its  yalid- 
ity  or  condusiyeness.  (Bigelow  on  Estoppel,  22-24 ;  Fel- 
lows y.  JBermancej  18  Abb.  Pr.  [N.  S.]  10 ;  Bachman  y.  N. 
T.  Bundy  12  Abb.  N.  0.  54 ;  Gardner  y.  Gardnery  87  N.  Y. 
14-17.) 

Rapallo,  J.  The  act  of  1852  (Ohap.  282)  proyides  that  the 
exemption  of  school-houses  and  seminaries  of  learning  from 
taxation  under  the  Keyised  Statutes,  ^^  shall  not  apply  to  any 
such  building  or  premises  in  the  city  of  New  York  unless  the 
same  shall  be  exclusiyely  used  for  such  purposes  and  exclu- 
siyely  the  property  of  a  religious  society  or  of  the  New  York 
Public  School  Society." 

The  lot  upon  which  the  school-house  occupied  by  the  plain- 
tifiE  is  situated  is  not  exclusiyely  the  property  of  the  plaintiff, 
but  is  owned  in  fee  by  Hamilton  Fish.  Neither  does  the 
record  nor  the  eyidence  in  this  case  show  that  the  plaintiff  is  the 
owner  of  the  building.  All  that  is  disclosed  upon  the  subject 
by  the  eyidence  is  that  by  indenture  of  lease  dated  October  18, 
1864,  Hamilton  Fish  demised  to  Joseph  Meyer  the  premises 
in  question  for  the  term  of  twenty-one  years  from  the  first  of 
SiOKBLS  —  Vol.  LIV.  62 
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Ko^ember,  1864,  at  the  annual  rent  of  $225,  the.  lessee  cov- 
enanting to  pay  all  taxes  and  assessments  which  should  be  im- 
posed on  the  demised  premises  during  said  term,  which  lease 
was  subsequently  assigned  to  the  plaintiff.  The  entire  lease  is 
not  set  forth  in  the  printed  case,  and  it  does  not  even  appear  that 
it  contains  any  covenant  on  the  part  of  the  lessor  to  pay  for 
the  buildings  or  renew  the  lease.  As  the  case  stands  before 
us,  the  plaintiff  is  simply  the  lessee  of  the  premises  upon  which 
the  tax  was  levied,  the  fee  being  in  Bkmilton  Fish,  who  is  as- 
sessable therefor  as  owner.  It  is  not  necessary,  therefore,  to 
pass  upon  the  question  whether  the  plaintiff  is  a  religious  so- 
ciety within  the  meaning  of  the  act  of  1852.  It  is  a  sufficient 
answer  to  this  action  that  the  real  estate  taxed  is  not  exclu- 
sively the  property  of  the  plaintiff,  the  fee  being  in  an  indi- 
vidual liable  to  taxation.  This  action  is  brought  to  declare 
void  the  taxes  levied  on  said  lot  and  building  for  the  years 
1866, 1867  and  1868.  It  is  alleged  in  the  plaintiff's  points,  and 
appears  from  the  report  in  4  Hun,  446,  that  in  an  action 
brought  by  the  same  plaintiff  against  the  same  defendant  to 
annul  the  taxes  levied  on  the  same  premises  in  the  years  1869 
and  1870,  judgment  was  rendered  in  November,  1874,  declar- 
ing the  premises  to  be  exclusively  the  proprety  of  a  religious 
society  exempt  from  taxation.  The  opinion  of  the  General 
Term  affirming  that  judgment  was  adopted  as  the  opinion  of  the 
court  in  the  present  case,  and  covers  all  the  claims  made  by  the 
plaintiff.  That  judgment  was  not,  however,  pleaded  as  an 
estoppel,  or  given  in  evidence  in  the  case  before  us,  and  its 
effect  cannot,  therefore,  be  now  considered. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Philip  Oobkenos,  Appellant,  v.  The  State  of  New  York,  |m  iSiiil  jg 

Respondent.  '^m 


Under  the  provision  of  the  State  Gonstitation  (Art.  7,  §  14),  prohibiting  the 
auditing  or  payment  of  a  claim  against  the  State,  which  aa  against  citi- 
zens would  be  barred  by  lapse  of  time,  excepting  "  claims  duly  pve- 
sented  within  the  time  allowed  by  law,  and  prosecuted  with  due  dill- 
gence  from  the  time  of  such  presentment,"  to  avoid  the  bar  of  time  it  is 
not  necessary  to  show  that  presentation  has  been  made  to  the  board  of 
audit  or  its  successor,  the  board  of  claims.  Presentment  to  the  legis- 
lature  or  to  any  officer  or  body  of  officers  having  jurisdiction  to  pay, 
allow  or  act  upon  the  claim  is  sufficient,  if  after  such  presentation  the 
claim  be  prosecuted  with  reasonable  diligence. 

In  1878,  plaintiff  having  entered  into  contracts  with  the  State  for  work 
upon  the  £!rie  canal  made  deposits  of  money  with  the  State  treasurer  to 
secure  the  performance  of  the  contracts  as  required  by  the  act  of  1873 
(Chap.  766,  Laws  of  1878).  Prior  to  August,  1874,  he  fully  performed 
said  contracts,  t  His  work  was  duly  accepted  and  approved  by  the  proper 
State  officers,  and  a  final  accounting  was  had  August  10, 1874.  Before 
that  time  the  State  treasurer  had  deposited  this  money  with  a  bank 
which  subsequently  became  insolvent,  and  the  money  was  lost.  In  1876 
the  legislature,  in  the  supply  bill  (Chap.  193,  Laws  of  1876),  appropriated 
money  to  refund  to  plaintiff  the  money  so  lost,  to  be  paid  by  the  treas- 
urer upon  the  warrant  of  the  State  comptroller.  Plaintiff  applied  to 
the  State  treasurer  for  the  certificate,  but  was  refused.  In  1878,  the 
legislature  again  made  an  appropriation  to  pay  the  claim,  but  the  State 
treasurer  again  refused  a  certificate.  The  claim  was  also  presented  to  the 
State  treasurer  and  State  engineer,  but  they  refused  to  recognize  its  validity 

•  or  take  any  steps  for  its  payment.  After  the  passage  of  the  act  of  1876 
(Chap.  425,  Laws  of  1876)  authorizing  the  canal  board  to  settle  with  con- 
tractors and  pay  any  sums  due  on  contracts,  in  1877  and  1878,  plaintiff  pre- 
sented petitions  to  the  canal  board  asking  to  have  the  money  refunded, 
which  were  never  definitely  acted  upon.  Plaintiff  filed  a  claim  with  the 
board  of  audit.  May  18,  1883.  That  board  found  that,  more  than  six 
years  having  elapsed  between  the  time  the  money  was  due  and  payable, 
and  the  time  the  claim  was  so  filed,  it  was  barred  by  the  statute  of 
limitations.  HM  (Danforth  and  Millbr,  J  J.,  dissenting)  error;  that 
the  money  was  not  deposited  to  be  repaid  only  upon  special  demand 
within  the  meaning  of  the  Code  of  Civil  Procedure  (§  410,  snbd.  2),  and 
the  limitation  of  time  was  to  be  computed  from  August  10,  1874 ;  but 
that  the  claim  was  duly  presented  within  the  meaning  of  the  Constitu- 
tion, and  prosecuted  with  reasonable  diligence  ;  that  the  money  having 
been  lost  and  so  not  in  the  State  treasury,  could  not  be  refunded  accord- 
ing to  the  provisions  of  the  act  of  1878,  upon  the  certificate  of  the  State 
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engineer  and  canal  commissioner,  bat  onlj  after  some  new  legislative 
provision  for  its  repayment  had  been  nuuie,  and  therefore  that  plaintiff 
ooald  not  be  charged  with  default  or  omission  in  not  procaring  sach 
certificate. 

Also  heid  (Danforth  and  MiiiLBB,  JJ.,  dissenting:),  that  the  action  of  the 
legislature  in  1876  and  1878  was  a  full  recognition  of  the  liability  of 
the  State,  such  as  between  individuals  would  have  defeated  the  running 
of  any  prior  time  as  a  bar,  and  the  same  effect  must  be  given  to  its 
acts  as  against  the  State  ;  and  that,  therefore,  the  claim  was  not  barred  by 
any  limitation  of  time  when  the  claim  was  presented  to  the  board  of 
audit. 

Where  to  a  just  claim  against  the  State,  the  only  defense  interposed  is  the 
statute  of  limitations,  it  should  at  least  establish  that  defense  both  on 
the  law  and  the  facts  with  reasonable  clearness  and  certainty. 

(Argued  April  27.  1885  ;  decided  October  6,  1885.) 

Appeal  from  decision  of  the  board  of  claims,  made  Sep- 
tember 10,  1884,  which  rejected  and  dismissed  a  claim  pre- 
sented by  the  appellant.  • 

The  material  facts  are  stated  in  the  prevailing  opinion. 

Martin  A.  Knapp  for  appellant.  As  between  citizens,  this 
daim  would  not  be  barred  by  lapse  of  time.  (Laws  of  1876, 
chap.  444;  Code  Civ.  Proc,  §  410.)  Where  there  is  a  deposit, 
as  distinguished  from  a  loan,  the  statute  does  not  run  until  a 
demand  is  made.  {Boughton  v.  Flinty  74  N".  Y.  476  ;  Payne 
V.  Gardiner^  29  id.  146.)  Where  there  is  an  express  trust,  the 
statute  of  limitations  would  not  begin  to  run  until  an  open 
repudiation  of  the  trust  on  the  part  of  the  trustee,  brought  to 
tlie  knowledge  of  the  cestui  que  trust.  The  mere  retention  of 
the  money  unaccompanied  by  such  a  repudiation  is  not  enough. 
{Kane  v.  Bloodgood^  7  Johns.  Ch.  90.)  An  admission  of 
the  existence  of  a  debt,  although  coupled  with  the  assertion 
that  a  counter-claim  exists  sufficient  to  defeat  it,  will  avoid  the 
bar  of  the  statute.  {Moaher  v,  Hubhardy  13  Johns.  510 ;  Dea/n 
V.  puts,  10  id.  36.) 

D.  O^Brien^  attorney-general,  for  respondent.  The  moneys 
deposited  by  the  claimant  as  security  for  the  faithful  perform- 
ance  of  his  contract,  having  been  lost  by  the  failure  and  in- 
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solvency  of  the  Farmers  and  Mechanics'  Bank  of  Kochester, 
where  the  moneys  were  deposited  by  the  State  treasurer, 
the  State  was  discharged  from  all  liability  to  refund  them. 
{LetDzs  V.  Staie,  96  N.  Y.  71.)  The  State  cannot  be  held 
to  any  greater  measure  of  liability  for  these  deposits  than 
is  imposed  by  law  upon  an  ordinary  trustee  in  caring  for  the 
trust  funds  committed  to  his  charge.  (Perry,  on  Trusts,  §443 ; 
In  re  Safford^  11  Barb.  354.)  The  claim  of  the  appellant  was 
barred  by  the  statute  of  limitations.  (Laws  of  1876,  chap.  444 ; 
Const.,  §  14,  art.  7.) 

Eabl,  J.  On  the  19th  day  of  August,  1873,  the  plaintiff 
entered  into  two  contracts  with  the  State  for  work  upon  the 
Erie  canal,  and  deposited  two  sums  of  money  amounting  to 
$1,800  as  security  for  the  performance  of  the  contracts  under 
chapter  766  of  the  Laws  of  1873.  That  chapter  (page  1170) 
provided  that  "  upon  the  entering  into  said  contract  the  bonds 
or  stocks  or  money  required  by  the  commissioners  as  security 
for  the  entering  into  said  contract,  together  with  such  addi- 
tional securities  as  they  may  require,  may  be  held  as  security 
for  the  completion  of  the  work,  and  shall  be  deposited  with  the 
treasurer  as  a  special  trust,  to  be  returned  by  him  to  the  con- 
tractor with  such  further  sums  as  he  may  have  realized  for  the 
use  thereof,  when  the  commissioner  in  charge  and  the  State  en- 
gineer shall  certify  that  the  contractor  has  fully  completed  his 
contract,  and  that  the  State  has  no  further  claim  upon  such 
funds." 

The  board  of  claims  found,  that  prior  to  August  1, 1874,  the 
plaintiff  duly  performed  and  completed  both  contracts  in  full 
compliance  with  their  terms  and  provisions ;  that  his  work  was 
in  all  things  duly  accepted  and  approved  by  the  oflScersand 
agents  of  the  State ;  that  a  final  accounting  thereof  was  made 
on  or  about  August  10,  1874 ;  that  by  the  laws  of  the  State,  it 
"  was  the  duty  of  the  officers  and  agents  of  the  State  upon  sucli 
final  completion  and  settlement  of  the  contracts,  to  repay  to  the 
plaintiff  the  two  sums  of  money  deposited,  with  interest  at  the 
rate  of  six  per  cent  from  August  10,  1874 ;  that  no  part  of  the 
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principal  or  interest  has  ever  been  paid  to  him ;  that  the  $1,800 
became  dne  and  payable  August  10 ;  that  plaintiff's  claim  was 
filed  with  the  State  board  of  audit  May  13, 1882,  and  that  there 
was  no  proof  that  he  ever  made  any  claim  for  the  payment  of 
his  deposit  prior  to  that  date ;  and  the  board  found  that  more 
than  six  years  had  elapsed  between  the  time  when  the  money 
was  due  and  payable  by  the  State  to  the  plaintiff  and  the  time 
when  the  claim  was  so  filed  with  the  State  board  of  audit,  and 
therefore  decided  that  the  claim  had  not  been  ^^  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
gence," and  therefore  was  barred  by  the  statute  of  limitations, 
and  on  that  ground  alone  defeated  the  plaintiff. 

The  sole  question  for  our  determination  is,  whether  plaintiff's 
claim  was  barred  by  lapse  of  time ;  and  whether  it  was  or  not, 
depends  upon  the  effect  to  be  given  in  this  case,  to  section  14  of 
article  7  of  the  Constitution,  which  was  adopted  at  the  elec- 
tion in  the  fall  of  1874,  after  the  claim  became  due,  and  which 
reads  as  follows :  ^^  Neither  the  legislature,  canal  board,  canal 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the 
State  shall  audit,  allow  or  pay  any  claim  which  as  between 
citizens  of  the  State  would  be  barred  by  lapse  of  time.  The 
limitation  of  existing  claims  shall  begin  to  run  from  the  adop- 
tion of  this  section ;  but  this  provision  shall  not  be  construed 
to  revive  claims  already  barred  by  existing  statutes,  nor  to  re- 
peal any  statute  fixing  the  time  within  which  claims  shall  be 
presented  or  allowed,  nor  shall  it  extend  to  any  claims  duly 
presented  within  the  time  allowejj  by  law  and  prosecuted  with 
due  diligence  from  the  time  of  such  presentment."  The  object 
of  this  section  was  to  prevent  the  allowance  against  the  State 
of  stale  claims  which  had  long  lain  dormant.  But  as  the  State 
could  not  be  sued,  it  was  not  intended  to  bar  claims  which  had 
been  duly  presented  for  payment  or  allowance.  To  avoid  the 
bar  of  time,  it  was  not  necessary  that  the  presentation  should 
be  made  to  the  board  of  audit,  or  to  its  successor,  the  board  of  ^ 
claims.  All  either  of  these  boards  could  do  was  to  audit  or 
allow  claims.  They  could  not  pay  them,  but  the  legislature 
would  still  have  to  appropriate  money  for  their  payment  and 
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thus  approve  them.  The  presentment  of  a  claim  may  be  made 
to  the  legislatm^  which  has  jarisdiction  in  some  form  over  all 
claims  against  the  State ;  or  it  may  be  made  to  any  officer  or 
body  of  officers  having  jarisdiction  to  pay,  allow  or  act  npon 
the  claim.  And  the  claim  may  not  be  presented  and  then  per- 
mitted to  lie  dormant,  but  must  be  prosecuted  with  reasonable 
diligence.  It  must  be  a  live  claim  which  the  claimant  has  by 
reasonable  and  suitable  efforts  diligently  sought  to  have  allowed 
and  paid,  else  time  interposes  a  bar  which  will  defeat  it  as  it 
could  be  defeated  if  presented  against  an  individual. 

This  money  was  payable  upon  demand  on  the  10th  day  of 
August,  1874.  The  plaintiff  had  the  right  to  make  the  demand 
on  that  day,  and  hence,  if  this  were  an  action  between  individ- 
uals, the  limitation  of  time  would  have  to  be  computed  from 
that  day.  These  moneys  were  not  deposited  to  be  repaid  only 
upon  a  special  demand  within  the  meaning  of  the  second  sub- 
division of  section  410  of  the  Code. 

But  we  think  this  claim  was  duly  presented  within  the  mean- 
ing of  the  constitutional  provision  referred  to  and  was  prose- 
cuted with  due  diligence.  Some  time  before  August  10, 1874, 
the  State  treasurer  deposited  this  money  with  the  Farmers  and 
Mechanics'  Bank,  of  Rochester,  together  with  other  similar 
funds,  and  subsequently  the  bank  became  insolvent  and  the 
money  was  lost.  This  loss  did  not  absolve  the  State  from  its 
liability  to  repay  the  money  to  the  plaintiff.  He  deposited  the 
money  with  it  when  the  money  was  paid  into  the  hands  of  its 
treasurer,  who  was  not  his  agent  but  a  State  agent,  acting  for 
and  on  its  behalf.  It  cannot  allege  the  loss  by  the  misconduct 
or  default  of  its  treasurer  as  a  defense  to  the  payment  of  the 
money  according  to  its  contract. 

But  the  money  having  been  lost  and  not  being  in  the  State 
treasurj'  nor  under  the  control  nor  at  the  disposal  of  the  treas- 
urer, it  could  not  be  refunded,  according  to  the  provisions  of 
the  act  of  1873,  upon  the  certificate  of  the  State  engineer  and 
canal  commissioner,  but  only  after  some  legislative  action 
making  new  provision  for  its  re-payment.  So  the  plaintiff  could 
be  charged  with  no  default  or  omission  in  not  procuring  the 
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certificate  of  the  two  officers  named,  or  placed  at  a  disadvant- 
age on  tliat  account. 

On  the  Ist  day  of  May,  1876,  the  legislature,  in  the  supply 
hill  of  that  year  (chap.  193),  enacted  as  follows :  ^^  The  sum  of 
$22,800,  or  so  much  thereof  as  may  be  necessary,  is  hereby  ap- 
propriated to  refund  to  the  contractors  the  amounts  deposited 
by  them  in  trust  with  the  late  treasurer,  in  pursuance  of  acts 
chapter  850  of  the  Laws  of  1872  and  chapter  766  of  the  Laws  of 
1873,  with  such  equitable  interest  as  may  be  due  thereon,  which 
deposits  were  loaned  by  said  treasurer  to  the  Farmers  and  Me- 
chanics' Bank  of  Rochester  and  the  Bank  of  Brockport,  and  are 
now  unavailable  in  consequence  of  the  failure  of  said  banks. 
The  aforesaid  appropriation  shall  be  paid  to  the  contractors  on 
the  warrant  of  the  comptroller  upon  the  treasurer  certifying 
the  amount  to  which  such  contractors  are  severally  entitled." 
The  plaintiff  applied  to  the  State  treasurer  for  the  certificate 
contemplated  by  this  provision  and  he  refused  to  give  it. 

On  the  13th  day  of  May,  1878,  the  legislature  in  the  supply 
bill  of  that  year  enacted  as  follows :  ^^  The  unexpeTided  balance 
of  the  appropriation  of  $22,800,  made  in  chapter  193  of  the 
Laws  of  1876,  to  refund  to  contractors  the  amounts  deposited 
by  them  in  trust  with  the  late  treasurer  in  pursuance  of  chapter 
850  of  the  Laws  of  1872,  and  chapter  766  of  the  Laws  of  1873, 
with  such  equitable  interest  as  may  be  due  thereon,  being  the 
smn  of  $7,990.85,  is  hereby  reappropriated  for  the  same  pur- 
pose." After  this  enactment  the  State  treasurer  again  refused 
to  give  his  certificate. 

In  the  winter  of  1881  the  legislature  again  passed  a  bill  ap- 
propriating the  unexpended  balance  of  the  appropriation  of 
1876,  "  to  refund  to  contractors  the  amounts  deposited  by  them 
in  trust  with  the  late  treasurer  in  pursuance  of  chapter  850  of 
the  Laws  of  1872,  and  chapter  766  of  the  Laws  of  1873,  with 
such  equitable  interest  as  may  be  due  them,"  but  the  governor 
vetoed  the  bill. 

It  has  never  been  disputed  that  plaintiffs  claim  is  one  of  the 
claims  provided  for  or  attempted  to  be  provided  for  by  these 
enactments.    It  must,  we  think,  be  presumed  that  this  legislar- 
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ti  ve  action  was  invoked  at  least  in  part  by  the  plaintiff  or  by  some 
one  in  his  behalf,  and  that  his  claim  was  presented  or  in  some 
way  before  the  legislature.  It  would  be  against  common  ex- 
perience and  observation  to  suppose  that  the  legislature  passed 
these  acts  without  being  moved  thereto  by  the  parties  interested 
or  by  some  person  or  persons  acting  in  their  behalf  and  for  their 
benefit.  This  was,  therefore,  a  live  claim,  neither  stale  nor 
dormant,  but  was  prosecuted  before  the  only  body  that  could 
give  the  plaintiff  effective  and  complete  relief  with  reasonable 
persistence  and  diligence. 

So,  too,  this  claim  was  presented  to  the  State  treasurer  and 
State  engineer  and  they  refused  to  recognize  its  validity  or  to 
take  any  steps  for  its  payment. 

In  May,  1876,  the  legislature  passed  an  act,  chapter  425  of 
the  laws  of  that  year,  section  2  of  which  is  as  follows  :  '^  The 
canal  board  is  hereby  authorized  to  settle  with  any  contractor 
on  such  terms  as  to  the  said  board  may  seem  just  and  reason- 
able, provided  that  the  sum  paid  to  any  contractor  shall  in  no 
instance  exceed  the  amount  due  to  him  by  the  terms  of  his 
contract,"  and  an  appropriation  was  made  to  carry  out  the  pro- 
visions of  the  section.  These  two  sums  were  due  to  the  plain- 
tiff by  virtue  of  his  contract,  and  hence  that  act  gave  the 
canal  board  jurisdiction  to  act  upon  this  claim,  and  they  subse- 
quently took  jurisdiction  of  this  and  other  similar  claims.  On 
the  6th  day  of  June,  1877,  the  plaintiff  presented  his  petition 
to  the  canal  board  asking  to  have  his  money  refunded ;  and^  the 
petition  was  referred  to  the  attorney-general,  who  never  re- 
ported in  the  matter.  In  April,  1878,  the  same  or  another 
petition  was  presented  to  the  canal  board  and  was  referred 
to  the  State  treasurer,  who  in  June  thereafter  made  his  report, 
which  was  laid  on  the  table  and  ordered  printed.  In  Septem- 
ber, 1878,  the  petition  was  again  presented  to  the  canal  board 
and  referred  to  the  attorney-general,  who  made  a  favorable 
report  thereon  in  February,  1879 ;  but  his  report  was  referred 
to  the  State  engineer.  Subsequently,  in  March,  1879,  the 
superintendent  of  public  works  and  the  attorney-general  were 
added  to  the  committee,  and  thereafter  the  committee  made, 
SicKELS  — Vol.  LIV.  63 
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as  mnst  be  inferred,  an  unfavorable  report  to  the  board,  which 
seems  never  to  have  been  acted  on  by  the  board.  Daring  the 
several  years  tliis  claim  was  pending  before  the  canal  board  and 
receiving  laborioas '  attention,  none  of  the  members  of  that 
board,  some  of  them  distinguished  for  legal  ability,  all  of  them 
presumably  familiar  with  the  laws  defining  tlie  jurisdiction  of 
the  board,  and  many  of  them  having  great  experience  in  the 
practical  affairs  of  the  board,  discovered  what  is  now  claimed, 
that  after  all  the  board  did  not  have  jurisdiction  of  the  claim. 
The  plaintiff  haying  been  led  by  the  action  of  the  law  officers 
of  the  State  and  of  all  the  State  officers  having  any  relation  to 
his  claim  to  repose  in  the  belief  that  the  canal  board  had  juris- 
diction to  act  upon  his  claim,  should  not  now  be  prejudiced  by 
a  denial  of  that  jurisdiction  based  upon  a  narrow  or  doubtful 
construction  of  the  act  of  1876.  Hence  it  cannot  be  denied 
that  his  claim  was  prosecuted  with  reasonable  diligence  before 
the  canal  board. 

Thus  the  plaintiff  first  presented  his  claim  before  the  legis- 
lature, the  only  body  that  could  give  him  relief,  and  attempted 
to  procure  payment  thereof  under  the  acts  of  1876  and  1878. 
Failing  in  that  he  prosecuted  his  claim  under  the  act  of  1876 
before  the  canal  board  of  which  the  comptroller,  treasurer 
State  engineer  and  canal  commissioners  were  members.  Fail- 
ing there,  he  again  attempted  legislation  in  1881,  and  failing 
there  in  consequence  of  the  governor's  veto,  he  filed  his  claim 
before  the  board  of  audit,  from  which  it  was  transferred  to  the 
board  of  claims,  and  there  he  failed  because  his  claim  had  not 
been  "  duly  presented  within  the  time  allowed  by  law  and  pros- 
ecuted with  due  diligence,"  and  we  think  without  sufficient 
reasons.  The  claim  never  became  stale  ;  was  not  allowed  to 
sleep  for  any  considerable  time ;  was  constantly  pressed  upon 
the  attention  of  the  State  gosrernmant  in  some  way,  and  thus 
came  to  the  attention  of  every  body  of  men  and  every  state 
officer  that  had  any  possible  relation  to  it ;  and  hence  it  never 
came  under  the  condemnation  of  the  constitutional  provision 
referred  to. 

But  we  may  go  still  further  and  hold  that  this  claim  would 
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uot  have  been  barred  if  it  had  been  held  against  an  iadividual. 
According  to  this  record,  the  plaintiff  completely  performed  his 
contracts  with  the  State  and  his  work  was  duly  accepted  and 
approved  1>7  the  State  officers  and  agents,  and  he  was  entitled 
to  have  his  money  refunded.  But  it  had  been  lost  through 
the  act  of  a  State  officer  and  hence  the  legislature  passed  the 
acts  of  1876  and  1878  fully  recognizing  its  liability  for  the 
money  and  providing  for  its  payment.  Its  recognition  of 
liability  was  unqualified  and  accompanied  with  no  conditions. 
The  money  to  pay  the  claim  was  appropriated  and  it  was  to  be 
paid  upon  the  certificate  of  the  treasurer  and  the  warrant  of  the 
comptroller.  If  an  individual  owing  this  claim  had  at  the 
same  date  recognized  his  liability  and  provided  money  for  the 
payment  of  the  claim  in  precisely  the  same  way,  the  running 
of  any  prior  time  as  a  bar  to  the  claim  would  have  been 
defeated  {De  Freest  v.  Warner^  98  N.  Y.  217)  ;  and  the  same 
effect  must  be  given  to  the  acts  referred  to  against  the  State 
{People  V.  DenisoTiy  80  N.  Y.  656) ;  and  hence  when  this 
claim  was  filed  with  the  board  of  audit  in  18d2  it  was  not 
barred  by  any  limitation  of  time. 

When  the  State,  to  a  just  claim,  such  as  this  is  found  to  be, 
has  no  better  or  other  defense  than  the  statute  of  limitations,  it 
should  at  least,  both  upon  the  law  and  the  facts,  establish  that 
defense  with  reasonable  clearness  and  certainty.  This  it  failed 
to  do,  and  therefore  the  decision  of  the  board  of  claims  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  event. 

Danforth,  J.  (dissenting).  It  is  said  to  be  inherent  in  the 
nature  of  sovereignty  not  to  be  amenable  to  the  suit  of  any 
private  person  without  its  own  consent.  This  immunity  is 
justified,  not  only  by  the  impossibility  of  enforcing  recoveries 
against  the  State,  but  the  difficulty  of  guarding  against  fraudu- 
lent claims  and  embarrassing  stale  controversies,  and  also  by 
the  presumption  that  it  never  would  be  its  interest  or  inclina- 
tion to  withhold  a  just  debt  from  any  citizen.  The  usage  has 
been  to  do  justice  to  the  citizen  in  its  dealings  with  him  and 
his  property.     At  first,  upon  petition  addressed  to  the  legisla- 
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ture,  it  provided  either  for  direct  payment  of  his  demand,  or  a 
special  tribunal  to  which  it  might  be  submitted,  and  afterward 
a  board  of  audit  (Laws  of  1876,  chap.  444),  with  power  to  hear 
all  private  claims  against  the  State  (except  those  then  heard  by 
the  canal  appraisers),  and  allow  such  as  should  equitably  be 
piid  to  the  claimants ;  and  lastly  (Laws of  1883,  chap.  205),  in 
place  of  the  appraisers  and  board  of  audit,  the  board  from 
whose  decision  this  appeal  has  been  taken.  All  these  bodies 
acted  under  such  limitations  as  the  legislature  imposed.  But 
the  legislature  itself  was  subject  to  the  people,  and  in  1874 
(November  3),  it  was  provided  by  amendment  to  the  Consti- 
tution (Art.  7,  §  14),  that  "  neither  the  legislature,  canal  board, 
canal  appraisers,  nor  any  person  or  persons  acting  in  behalf  of 
the  State,  shall  audit,  allow,  or  pay  any  claim  which,  as  between 
citizens  of  the  State,  would  be  barred  by  lapse  of  time.  The 
limitation  of  existing  claims  shall  begin  to  run  from  the  adop- 
tion of  this  section  ;  but  this  provision  shall  not  be  construed 
to  revive  claims  already  barred  by  existing  statutes,  nor  to  repeal 
any  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claims  duly  pre- 
sented within  the  time  allowed  by  law,  and  prosecuted  with 
due  diligence  from  the  time  of  such  presentment.  But  if  the 
claimant  shall  be  under  legal  disability,  the  claim  may  be  pre- 
sented within  two  years  after  such  disability  is  removed."  In 
view  of  these  conditions  we  are  required  to  uphold  the  con- 
clusion of  the  board  of  claims,  and  if,  in  the  result,  there  is 
seeming  hardship,  it  is  apparent  the  claimant  alone  is  account- 
able for  the  delay  which  leads  to  the  denial  of  his  demand. 

First.  The  statute  (Laws  of  1873,  chap.  766,  p.  1170), 
which  required  security  from  the  contractor,  declared  that  it 
should  be  deposited  with  the  State  treasurer  as  a  special  trust, 
to  be  returned  "when  the  commissioner  in  charge  and  the 
State  engineer  should  certify  that  the  contractor  had  completed 
his  contract  and  the  State  had  no  further  claim  upon  the  secu- 
rity." The  same  condition  is  contained  in  the  act  of  1872 
(Laws  of  1872,  chap.  850,  p.  2023),  to  which  also  the  claimant 
refers.     There  is  no  suggestion  in  the  statement  of  claim,  nor 


1883.]  CoBKiXGs  V.  The  State.  501 

DisseDting  opinion,  per  Danforth,  J. 

evidence  that  these  officers  were  ever  asked  for  a  certificate  or 
in  any  way  to  act  in  the  matter. 

Second.  The  legislature  passed  several  laws,  now  claimed 
by  the  appellant  to  include  the  claims  in  question ;  first  in 
1876  (Chap.  193,  p.  19:t),  and  again  in  1878  (Chap.  232,  p.  322). 
By  the  first  act  a  sum  not  exceeding  $22,800  was  appropriated 
to  refund  contractors  the  amounts  deposited  by  them  in  pur- 
suance of  chapter  830  of  the  Laws  of  1872,  and  chapter  876 
of  the  Laws  of  1873  (supra)^  to  be  paid  to  the  contractors  on 
the  warrant  of  the  comptroller  upon  the  treasurer,  certifying 
the  amount  to  which  the  contractor  was  entitled.  By  the  other 
$7,991.85  —  being  the  unexpended  balance  of  the  former 
sum  —  was  reappropriated  for  the  same  purpose. 

The  certificate  of  the  treasurer  was  not  obtained  by  this 
claimant,  nor  any  proceedings  instituted  to  compel  it.  In  either 
case  had  the  demand  been  made  of  the  officers  named  in  the 
foregoing  statutes,  and  unreasonably  refused,  although  the 
States  could  not  be  sued,  each  one  of  them  was  amenable  for 
any  act  or  omission  of  duty  which  he  owed  to  the  claimant,  and 
in  a  proper  case,  he  would  be  entitled  to  the  writ  of  mai\damu8. 
But  if  for  any  reason  the  power  of  the  judicial  tribunals  was 
insufficient,  the  claimant  might  still  rely  upon  the  justice  of 
the  State.  From  the  moment  of  the  completion  of  the  work, 
the  contractor  had  a  just  claim  against  it,  and  the  remedy,  by 
appeal  to  the  legislature,  was  open  to  him.  In  a  case  (Lord  v. 
Thomasy  64  N.  Y.  107)  involving  the  same  principle,  the 
court,  in  denying  the  writ  of  injunction  against  a  State  officer 
through  whose  interference  the  plaintiff 's  contract  was  put  an 
end  to,  said :  "  This  remedy  "  (petition  to  the  legislature)  "  is 
the  only  one  provided  in  such  case,  and  this  is  known  to  the 
party  contracting  with  the  State,  and  the  courts  cannot  say  that 
it  is  not  certain,  reasonable  and  adequate."  The  claim  now  in 
question  never  was  presented  to  the  legislature. 

Third.  In  June,  1876,  the  board  of  audit  was  established, 
with  jurisdiction,  but  the  claim  was  not  presented  to  it  until 
after  the  expiration  of  more  than  six  years  from  the  time  the 
cause  of  action  had  accrued,  and  when,  as  between  citizens,  it 
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would  have  been  barred  by  lapse  of  time.  The  claimant's 
counsel  argues  that  until  by  the  statute  of  1876  {supra),  that 
board  was  organized,  an  absolute  disability  existed.  But  the 
claimant  was  under  no  disability.  As  we  have  seen,  he  might 
at  least  liave  petitioned  the  legislature.  The  Constitution  pro- 
hibits even  that  body  from  paying  or  allowing  the  claim  after 
lapse  of  time.  Ho  could  assert  his  rights  no  better  before  the 
board  of  auditthan  before  the  legislature.  It  had  only  a  delegated 
power  "  to  hear  and  allow  such  sums  as  it  shall  consider  should 
equitably  be  paid  by  the  State  to  the  claimants.'*  Payment 
was  still  a  matter  of  grace  on  the  part  of  the  State  after  report 
made  to  it.  {Lord  v.  Thomas,  supra  ;  Laws  of  1876,  supra.) 
It  could  no  more  be  enforced  after  a  hearing  than  l)efore.  Nor 
would  it  alter  the  case  if  it  were  otherwise.  The  want  of  a 
tribunal  does  not  hinder  time  from  running.  Tlie  claim  was 
existing  and  due  when  the  constitutional  provision  took  effect. 
As  to  it,  therefore,  the  limitation  began  to  ruii  November  3, 
1874,  and  was  completed  November  4,  1880,  or  two  years  be- 
fore the  claim  was  presented  to  the  board  of  audit,  unless  as 
the  appellant  contends,  it  is  within  the  saving  clause  which 
declares  that  the  provision  shall  not  '*  extend  to  any  claims  duly 
presented  within  the  time  allowed  by  law,  and  prosecuted  with 
duo  diligence  from  the  time  of  such  presentment.'*  The 
foundation  for  this  assertion  is  laid  in  the  petition  to  the  board 
of  audit,  by  the  statement  that  the  claim  "  was  presented  to 
the  canal  board  several  years  ago,  but  at  what  particular  time  " 
the  petitioner  "  cannot  state,  and  payment  requested,  but  no 
payment  or  award  has  ever  been  made,  nor  final  action  taken 
in  reference  thereto." 

The  proof  is  that  on  June  6,  1877,  Oorkings  presented  a 
petition  to  that  board,  stating  that  the  contracts  had  been  com- 
pleted and  settled  for,  and  asking  '^  that  the  security  retained 
by  the  State  for"  their  performance  be  returned  to  him ;  that 
a  similar  one  was  presented  April  23,  1878,  and  again  Septem- 
ber 7,  1878.  Action  was  had  upon  these  petitions  from  time 
to  time,  and  reports  made  concerning  the  matters  involved,  the 
last,  March  13,  1879,  showing  that  the  sums  paid  the  petitioner 
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lai^lj  exceeded  the  contract  price,  and  that  the  work  was  not 
properly  performed,  but  no  definite  action  was  had.  The 
petitions  were  neither  granted  nor  rejected.  Upon  the  evi- 
dence, of  which  this  is  a  summary,  the  board  of  claims  were 
asked  by  the  claimant  to  find  '^  that  the  claims  for  the  amounts 
so  deposited  were  duly  presented  within  the  time  allowed  by 
law,  and  were  prosecuted  with  due  diligence  from  the  time  of 
such  presentment.'^  They  .refused  to  do  so  and  found  the 
contrary,  as  above  stated.  This  was  probably  because  they 
deemed  those  proceedings  absolutely  unimportant  upon  any 
issue  before  them.  Such  too  was  the  contention  of  the  learned 
attorney-general.  Tet  in  view  of  these  facts,  the  appellant 
fails  to  cite  any  statute  or  authority  showing  the  jurisdiction 
of  the  canal  board ;  if  they  had  no  jurisdiction,  then  clearly 
what  was  done  by  them,  or  omitted  to  be  *  done,  was  of  no 
moment,  nor  was  it  important  that  their  action  was  invoked. 
If  on  the  other  hand  they  had  jurisdiction,  then  it  may  be 
conceded  that  so  far  as  appears  in  this  case,  the  restraining 
words  of  the  Constitution  (supra)  do  not  apply  to  that  pro- 
ceeding, and  the  claimant  would  be  entitled  to  their  determi- 
nation, and  if  in  his  favor,  to  such  benefit  (if  any)  as  under  the 
statute  giving  that  jurisdiction,  is  prescribed  for  it.  (Con- 
stitution, art.  5,  §  6.)  But  even  in  such  a  case  the  saving 
words  are  limited.  The  claim  must  not  only  be  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
gence, but  it  must  be  prosecuted  with  due  diligence  from  the 
time  of  such  presentment,  thus  introducing  as  to  claims  against 
the  State  a  rule  difiEerent  from  that  prevaiUng  in  actions  between 
citizens.  In  the  latter  cases  such  an  action,  once  commenced, 
suspends  the  running  of  time,  however  great  the  delay  in  bring- 
ing it  to  a  conclusion.  (Evans  v.  Clevdandy  72  N.  Y.  486.) 
But  the  provision  in  question  requires  not  only  a  timely  com- 
mencement, but  a  diligent  and  continued  prosecution  of  a  claim 
against  the  State.  Here,  in  any  view,  was  a  suspension  of 
proceedings  from  March,  1879,  to  May,  1882  —  more  than 
three  years.  This  need  not  be  dwelt  upon.  It  is  only  another 
feature,   justifying  if  need  be  the  refusal  of  the  board  to 
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^nd  that  the  claim  had  been  diligently  prosecated  from  the  time 
of  its  presentment  to  the  canal  board.  Our  decision  need  not 
be  put  on  that  ground.  It  maj  be  put  on  the  broader  ground 
above  mentioned,  that  the  saving  words  apply  only  to  the 
tribunal  and  the  proceedings  in  which  the  claim  has  been  pre- 
sented or  is  being  prosecuted,  and  enables  that  tribunal  only 
to  complete  the  work  it  has  undertaken.  Neither  that  pre- 
sentment nor  those  proceedings  avail  the  claimant  in  any  man- 
ner when  before  another  tribunal.  There,  as  to  then  existing 
claims,  limitation  must  be  deemed  to  run  from  the  time  of  the 
adoption  of  the  provision  {s^upra)^  and  if  it  has  expired,  neither 
the  legislature,  nor  other  board  or  person  can  audit  or  allow, 
or  pay. 

That  was  the  case  below.  The  constitutional  provision  was 
adopted  in  November,  1874.  The  claim  accrued  before  that 
time  and  was  then  existing.  It  was  not  presented  to  the  board 
of  audit  until  May,  1882.  It  might  have  been  in  June,  1876. 
Instead  of  appealing  to  that  tribunal,  the  claim  was  presented 
to  the  canal  board  in  1877,  and,  as  we  have  seen,  in  following 
years.  If  both  boards  had  jurisdiction,  the  plaintiff  must  be 
deemed  to  have  made  his  election,  and  can  with  no  reason  com- 
plain that  the  State  did  not  sooner  provide  a  body  to  hear  him, 
nor  can  he  with  any  reason  ask  for  such  a  construction  of  the 
Constitution  as  will  permit  him  not  only  to  evade  its  directions, 
but  have  another  hearing  before  another  tribunal  upon  the 
ground  that  he  had  first  petitioned  the  other. 

I  think  the  board  of  claims  could  come  to  no  other  con- 
clusion than  that  the  constitutional  prohibition  applied. 

The  appeal  \  should  therefore  fail,  and  the  judgment  be 
affirmed,  with  costs. 

RuGEK,  Oh.  J.,  Rij>AXLo  and  Finch,  JJ.,  concur  with  Eabl, 
J. ;  MiLLEB,  J.,  concurs  with  Danfobth,  J.;  Andrews,  J., 
does  not  vote. 

Judgment  reversed. 
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Henry  H.  Nkllm,  Appellant,  v.  GsoBaB  H.  Nellis,  Re- 
spondent. 

The  will  of  N.  devised  to  two  grandsons,  tbe  parties  hereto,  certain  real 
estate  *'  joiotlj  and  in  equal  proportions  *  *  *  subject  to  the  provis- 
ions hereinafter  made  and  the  bequests."  After  various  bequests,  which 
were  made  charges  apon  the  real  estate,  the  will  provided  in  substance 
that  in  case  of  the  death  of  either  of  the  devisees  without  lawful  issue 
the  surviving  devisee  should  take  the  whole  ;  upon  his  death,  if  without 
issue;  the  estate  to  go  to  the  testator's  grandchildren,  the  children  of  his 
son  H.  In  an  action  for  partition,  held,  ihat  by  the  provision  in  reference 
to  the  two  devisees  named  dying  without  issue,  a  death  prior  to  that  of  the 
testator  was  not  alone  intended,  but  it  related  as  well  to  a  death  occurring 
after  his  decease ;  that  the  two  devisees  named  took  a  contingent  estate 
in  fee,  subject  to  be  reduced  to  a  life  estate  by  his  death  without  issue, 
and  in  case  of  the  death  of  both  without  issue,  the  devise  to  the  children 
of  the  testator's  son  H.  would  take  effect  and  vest  in  them  an  absolute  fee ; 
that  such  devise  was  valid  as  a  contingent  limitation  upon  a  fee,  and 
that  said  grandchildren  living  at  the  time  of  the  testator^s  death  were 
proper  and  necessary  parties  to  the  action. 

Also,  Tield,  that  the  rule  was  not  changed  by  the  fact  that  the  primary 
devise  was  chargeable  with  legacies  and  other  burdens  ;  that  a  gift  of  an 
absolute  fee  could  in  no  case  be  implied  from  the  fact  that  a  legacy  is 
charged  simply  upon  the  lands,  not  upon  the  devisee  personally;  and  that 
when  the  language  of  the  will  is  explicit  and  unambiguous  and  gives  an 
estate  less  than  a  fee,  although  it  charges  the  devisee  personally  with  the 
payment  of  legacies,  the  payment  thereof  will  not  enlarge  the  estate  to 
an  absolute  fee. 

Livingston  v.  Oreene  (62  N.  Y.  118),  Embury  v.  Sheldon  (68  id.  327),  KeUy 
V.  KeUy  (5  Lans.  443  ;  affirmed,  61  N.  T.  47),  distinguished. 

Also  held,  that  by  the  devise  there  was  no  unlawful  suspension  of  the 
power  of  alienation. 

Also  Iield,  that  only  the  children  of  the  testator's  son  H.,  living  at  the  time 
of  the  testator's  death,  were  entitled  to  take  ;  that  the  devise  would  not 
let  in  after-bom  children. 
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(Argued  June  24,  1885  ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  May  1,  1883,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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This  was  an  action  for  partition  of  certain  lands  to  which 
the  complaint  alleged  the  parties  acquired  title  in  fee  under 
and  by  the  will  of  George  H.  Nellis,  deceased.  Tlie  answer 
denied  that  the  parties  were  owners  in  fee,  and  alleged  a  de^ 
feet  of  parties  in  that  certain  persons,  grandchildren  of  the 
testator's  son,  Henry  G.  Nellis,  who  had  a  contingent  interest 
in  the  premises,  were  not  made  parties. 

The  provisions  of  the  will  so  far  as  material  are  set  forth  in 
the  opinion. 

Nathcmiel  C,  3foak  for  appellant.  The  devises  of  real  es- 
tate were  absolutely  to  the  testator's  grandsons,  Henry  H.  and 
George  H.,  subject  to  the  provisions  hereinafter  made  and  the 
bequests.  {Hoseboamy.  Roseboom^  15  Hun,  309.)  Since  the 
Revised  Statutes  this  gives  the  fee  without  adding  the  word 
«  heirs."  (I  R.  S.  748,  §  1 ;  1  Edm.  Stat.  699  ;  Boseboam  v. 
Jioseboonij  15  Hun,  314 ;  Bishop  v.  Bishop,  4  Hill,  138 ; 
ITelly  V.  KeUt/j  61 N.  Y.  47  ;  Kirk  v.  Biohardson,  32  Hun, 
34  ;  JPost  V.  Bover,  33  N.  Y.  593  ;  2  R.  S.  66,  §  52 ;  2  Edm. 
Stat.  66.)  The  eighth  clause,  providing  for  the  devisees, 
Henry  H.  and  George  H.,  or  either  of  them,  dying  without 
lawful  issue,  refers  to  their,  or  either  of  their,  so  dying  during 
the  life-time  of  the  testator  only.  The  clause  is  one  of  con- 
tingency and  not  of  limitation.  {Kelly  v.  Kelly,  61  N.  Y.  47 ; 
McLaughlin  v.  Maher,  17  Hun,  215 ;  Gibson  v.  Walker,  20 
N.  Y.  476 ;  Livingston  v.  Green,  52  id.  124 ;  Embury  v. 
Sheldon,  68  id.  233  ;  Converse  v.  Kellogg,  7  Barb.  590 ;  Ooodr 
all  V.  McLean,  3  Bradf.  309  ;  Moore  v.  Lyons,  25  Wend.  127  ; 
Grossman  v.  Fidds,  119  Mass.  170 ;  AblboU  v.  Bradstreet,  3 
Allen,  589;  Snell  r.  Davis,  23  Grant's  [U  C]  Oh.  132; 
Leonard  v.  Kingsland,  19  N.  Y.  Weekly  Dig.  473  ;  Kerr  v. 
Brya7i,  32  Hun,  51 ;  In  re  Tallmadge,  20  N.  Y.  Weekly  Dig. 
69 ;  61  N.  Y.  47 ;  68  id.  227 ;  81  id.  365  ;  91  id.  464 ;  Matter  of 
Mohan,  32  Hun,  73 ;  Bose  v.  Bill,  3  Burr.  1881 ;  Waugh's  Ap* 
peal,  78  Penn.  St.  436  ;  MicUey's  Appeal,  92  id.  614  ;  CarroU 
V.  Bums,  15  Weekly  Notes  of  Cases,  553, 557 ;  Wigram  on  Ex- 
trinsic Ev.   [2d   Am.  O'Hara  Ed.  55-6,  rules  13,  14] ;  id. 
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58-102.)  The  fact  that  the  will  contains  no  words  showing 
that  when  once  vested  the  taker's  estate  is  limited  to  a  life 
estate  is  one  of  mach  weight.  {Kelly  v.  Kdly^  5  Lans.  445 ; 
Hennessy  v.  PaUeraony  85  N.  T.  91 ;  Foley  v.  Foley^  17  Hun, 
235 ;  Kelso  v.  LoriUard^  85  N.  Y.  176 ;  Sherman  v.  Sherman^ 

3  Barb.  385 ;  Dumond  v.  Stringhamy  26  id.  104 ;  Barnes  v. 
Eath.away,  66  id.  452 ;  Buel  v.  Southwiok,  70  N.  T.  681,  586.) 
When  an  estate  is  giren  in  one  part  of  a  will  in  clear  and  de- 
cisive terms,  such  estate  cannot  be  taken  away  or  cat  down  by 
any  subsequent  words  that  are  not  as  clear  and  decisive  as  the 
words  of  the  clause  giving  the  estate.  {Roaeboom  v.  Rosehoom^ 
81  N".  Y.  356.)  The  subsequent  words  or  provisions,  if  repug- 
nant to  or  inconsistent  with  the  first  provision,  will  be  held 
void.  {CaldweU  v.  Beaumont,  91  N.  Y-  464 ;  Clarke  v. 
Leupp^  88  id.  218 ;  Jackson  v.  Robbina^  16  Johns.  537 ;  Ja^ck- 
son  V.  Bull,  10  id.  19 ;  McDonald  v.  WaUgrove^  1  Sandf.  Oh. 
274 ;  Van  Home  v.  GampbeU,  30  Hun,  216 ;  Wilson  v.  Wil- 
son, 32  Barb.  328 ;  TaggaH  v.  Murray y  63  K  Y.  233.)  The 
devisees  having  accepted  the  devise,  that  imposed  upon  them  a 
personal  liability  and  duty  to  pay  the  legacies  given  by  the  tes- 
tator without  reference  to  the  fact  whether  the  property  devised 
and  accepted  was  su Sicient  for  that  purpose.  (  Qridley  v,  Orvd- 
ley,  24  N.  Y.  130 ;  Harris  v.  American  Bible  Society ,  4 
Trans.  App.  488,  489 ;  Heard  v.  Hortouy  1  Den.  165  ;  dp- 
perly  v.  Cipperlyy  40  How.  Pr.  271 ;  Dumond  v.  String- 
ham,  26  Barb.  104;  Spraker  v.  Va/n  Alstyne,  18  Wend. 
204 ;  Barheydt  v.  Barheydt,  20  id.  676 ;  Fox  v.  Fhdps, 
id.  437 ;  Mesick  v.  New,  7  N.  Y.  165 ;  Olm,stead  v.  Olmsteady 

4  id.  66  ;  Jackson  v.  Martin,  18  Johns.  131 ;  Jackson  v.  Mer- 
rzU,  6  id.  185;  Maclachlan  v.  Madachlan,  9  Paige,  634; 
Cook  V.  Holmes,  11  Mass.  532;  Tanner  v.  Livin^stdn,  13 
Wend.  83  ;  Den7i  v.  Slater,  5  Term  R.  237  ;  Doe  v.  OweTts,  1 
Barn.  &  Ad.  318 ;  Doe  v.  W right,  2  id.  710 ;  Bowers  v.  Por- 
ter, 4  Pick.  398  ;  WHlis^  Lessee  v.  Bunker,  2  Binney,  455 ; 
Diaaon  v.  Ramage,  2  Watts  &  Serg.  142 ;  Wright  v.  Denn, 
10  WJieat.  241.)  When  any  scheme  creating  an  estate  may, 
by  its  results,  suspend  the  power  of  alienation  for  a  longer 
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period  than  the  statute  allows,  it  is  void.  {Hawley  v.  JameSj 
16  Wend.  61 ;  Jennings  v.  Jennings^  7  N.  Y.  547.)  The  devi- 
sees took  a  fee  because  the  attempted  gift  over  was  an  execu- 
tory devise.  {Goe  v.  Dewitt^  22  Hun,  428 ;  LoU  v.  Wykoffj 
2  N.  Y.  355 ;  Seaman  v.  Harvey^  16  Hun,  71 ;  Hvxford  v. 
MiLligan,  50  Ind.  546 ;  1  Fearne  on  Kemainders,  444  ei  seq.; 
Patterson  v.  EUis^  11  Wend.  259 ;  Pond  v.  Berg^  10  Paige, 
150  ;  Wilson  v.  Wilsonj  32  Barb.  332 ;  Chant  v.  I'ownsend^ 
2  Den.  336  ;  Waldron  v.  Oianini,  6  Hill,  603  ;  Van  Vechten 
V.  Pear  Sony  5  Paige,  512;  Brown  v.  Lyon^  6  N.  Y.  419 ; 
Hounslea  v.  Handy  21  Hun,  251;  Den  v.  Allaire^  20  N.  J. 
Law,  6,  9 ;  Schoonnidker  v.  Sheeley^  3  Hill,  165 ;  3  Denio, 
485 ;  4  Kent's  Oomm.  276 ;  Freeborn  v.  Wagner y  49  Barb. 
43 ;  Van  Home  v.  Camphelly  17  N.  Y.  Weekly  Dig.  108 ; 
WaUis  V.  TFooe^/aTw/,  32  Md.  101.) 

James  E.  Dewey  for  respondent.  Every  estate  which 
under  our  Liw  bafore  1782)  would  bs  adjudged  a  fee-tail  shall 
hereafter  be  adjudged  a  fee-simple  ;  and  if  no  valid  remainder 
be  limited  thereon,  shall  be  a  fee-simple  absolute.  (1  R.  S., 
marg.  p.  722,  §  3.)  Where  a  remainder  in  fee  shall  be  limited 
upon  any  estate,  which  (under  our  law  before  1782)  would  be 
adjudged  a  fee-tail,  such  remainder  shall  be  valid  as  a  contin- 
gent limitation  upon  a  fee,  and  shall  vest  in  possession  on  the 
death  of  the  first  taker  without  issue,  living  at  the  time  of  such 
death  (1  R.  S.,  marg.  p.  722,  §  4 ;  id.  723,  §  13  ;  id.  724,  §  22 ; 
id.  725,  §  27;  Bml  v.  Southwick^  70  N.  Y.  585 ;  Sherman  v. 
Sherm^ny  3  Barb.  385 ;  Hennesstj  v.  Patterson^  85  N.  Y. 
100 ;  KeUy  v.  KeUy^  61  id.  47 ;  Britton  v.  Thorntony  112  TJ. 
S.  626 ;  3  Jarm.  on  Wills  590  [edn.  1881,  5th  Am.  from  4th 
Lond.  edn.]  ;  Foley  v.  Foley y  17  Hun,  236 ;  Kelso  v.  LoriUardy 
8  Daly,  300 ;  D  amend  v.  String Jiamy  26  Barb.  105 ;  Vander- 
zee  V.  Slingerlandy  19  N.  Y.  Weekly  Dig.  107;  31  Hun,  635; 
In  re  N.  Z".,  Z.  E.  d&  W.  R.  E.  Co.y  18  N.  Y.  Weekly  Dig.  211; 
Denny  v.  KitteU^  29  Alb.  L.  J.  57;  HurHywrt  v.  Emerson^ 
\^  Mass.  241;  Hawley  v.  Northaviptony  8  id.  3;  Norris  v. 
Beyea,  13  N.  Y.  273,  284).   There  is  no  illegal  suspension  of 
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the  power  of  alienation.  {Du  Bois  v.  Ray^  35  N.  Y.  162 ; 
HennesBij  v.  PaMeraon^  85  id.  92 ;  Buel  v.  Southwick^  70  id. 
681 ;  Kelso  v.  Zarillard,  85  id.  182 ;  DouUeday  v.  Ifewton^ 
27  Barb.  432.)  Every  person,  who,  by  any  contingency  con- 
tained in  a  devise,  etc.,  is,  or  may  become  en  titled,  to  a  bene- 
ficial interest,  etc,  must  be  made  a  party  to  the  action.  (Code, 
§  1538 ;  Jenkins  v.  Fahey^  73  N.  T.  355 ;  Jordan  v.  PoiUon^ 
77  id.  518.) 

Miller,  J.  The  question  to  be  determined  in  this  action 
depends  npon  the  construction  to  be  placed  upon  certain  pro- 
visions in  the  last  will  and  testament  of  George  H.  Nellis, 
deceased,  under  which  both  the  plaintiff  and  defendant  derive 
title. 

The  testator  by  his  will  gave  to  his  two  grandsons,  Henry  H. 
Kellis,  and  George  H.  Nellis,  plaintiff  and  defendant  herein, 
the  real  estate  described  in  the  complaint  as  hereinafter  stated. 

The  third  clause  of  the  will  provides  as  follows :  "  I  will 
and  devise  to  my  grandsons  Henry  H.  Nellis  and  George  H. 
Nellis,  the  sons  of  my  son  Henry  G.  Nellis,  jointly  and  in  equal 
proportions,  my  homestead  farm  upon  which  I  now  live,  which 
I  received  from  my  father,  together  with  the  farm  I  purchased 
of  Frederick  Young,  commonly  called  the  Frederick  Young 
farm,  both  farms  lying  mostly  in  the  town  of  Minden,  and 
within  tlie  county  of  Montgomery,  being  about  two  hundred 
acres  of  land,  subject  to  the  provisions  hereinafter  made,  and 
the  bequests." 

The  testator  also  bequeathed  to  these  same  grandsons  all  the 
personal  property  of  which  he  might  die  seized,  except  as 
thereafter  mentioned,  in  equal  proportions.  He  also  devised 
and  bequeathed,  by  the  fifth  clause  of  his  will,  to  his  son  Henry 
G.  Nellis  and  his  wife  the  right  and  privilege  to  the  occupancy 
of  the  west  portion  of  his  dwelling-house  in  common  with  his 
grandsons,  the  parties  hereto,  and  provided  that  the  fonner 
should  be  clothed  and  maintained  during  their  natural  lives, 
and  furnished  with  medical  aid,  care  and  attendance  in  sickness 
and  old  age,  at  the  expense  of  said  two  grandsons  equally,  and 
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then  provided  as  follows :  "All  of  which  I  order  in  consider- 
tion  of  the  devises  and  bequests  to  them  hereinbefore  made, 
and  all  which  maintenance  and  support  I  make  a  charge  upon 
my  said  real  estate.''  He  also  declared  in  the  same  claasethat 
three,  daughters  of  his  son  Henry  G.  should  li\re  npon  the 
homestead  with  their  parents,  and  be  supported  in  the  same 
manner  while  they  remained  in  the  family,  and  to  have  the 
exclusive  ri^ht  to  use  a  certain  designated  -room  in  the  house. 
He  also  gave  to  each  of  said  granddaughters  a  cow  to  be  fur- 
nished them  by  his  grandsons  Henry  H.  and  George  H.,  and 
to  his  grandson  John  V.  0.  Nellis  $200,  and  his  live  grand- 
daughters, children  of  his  son  Heniy  G.,  $100  e:\ch,  all  to  be 
paid  within  five  years  after  his  decease,  by  his  said  grandsons 
Henry  H.  and  George  H.,  and  to  be  made  a  charge  upon  his 
real  estate  therein  devised.  The  eighth  clause  of  the  will  pro- 
vides as  follows :  ''  My  will  expressly  is,  and  so  I  devise  and 
bequeath,  that  in  case  my  said  grandsons,  Henry  H  and  George 
H.,  shall  die  without  lawful  issue,  their  share  and  portion  of 
my  said  estate  herein  in  tliis  will  given  to  thera  shall  go  to  and 
be  the  property  and  estate  of  my  grandchildren,  the  children 
of  my  son  Henry  G.,  in  equal  proportions.  My  will  is  that  in 
case  both  of  said  grandsons  shall  die,  then  his  portion  shall  go 
as  in  this  section  just  stated.  And  my  will  is,  and  so  I  devise, 
that  in  case  either  of  said  grandsons  shall  die  without  lawful 
issue,  the  survivor  shall  take  the  share  and  portion  of  the  one 
dying,  subject  to  the  legacies  and  bequests  and  charges  upon 
him  and  the  estate  devised  to  him."  Subsequently  by  a  codi- 
pil  to  his  will  the  testator  bequeaths  to  Catharine,  wife  of  his 
9on  Henry  G.,  $200,  to  be  paid  out  of  his  estate  by  his  said 
grandsons  Henry  H.  and  George  H.  equally,  and  makes  it  a 
charge  on  his  real  estate. 

It  will  be  seen  from  a  perusal  of  the  provisions  of  the  will 
cited,  that  thS  testator  imposed  upon  the  estate  devised  to  his 
two  grandsons  Henry  H.  and  George  H.  various  conditions  and 
the  payment  of  several  legacies  which  were  made  a  charge  npon 
the  same,  and  that  the  grandsons  took  the  estate  subject  to  these 
burdens. 
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The  question  to  be  decided  is  whether  the  devise  of  the  real 
estate  to  his  two  grandsons  was  a  devise  in  fee  subject  to  the 
conditions  and  legacies  contained  in  the  will,  or  whether  it  cx)n- 
tained  a  contingent  estate  in  fee  liable  to  be  reduced  to  a  life 
estate  as  to  each  of  them  in  case  he  should  die  without  lawful 
issue,  the  survivor  to  take  the  whole  upon  the  same  condition 
and  liable  to  be  reduced  in  the  same  manner. 

By  the  Kevised  Statutes  (1  K.  S.  722,  §  3),  estates  tail  were 
abolished  and  were  declared  to  be  thereafter  a  fee-simple, 
and,  unless  a  valid  remainder  was  limited  thereon,  became  a 
fee-simple  absolute.  Where  a  remainder  was  limited  by  an 
estate  in  fee  tail,  the  statute  declared  that  it  should  be  valid  as 
a  contingent  limitation  upon  a  fee,  and  vest  upon  the  death  of 
the  first  taker  without  issue.     (Id.,  §  4.) 

Under  these  provisions,  unless  an  estate  in  fee  was  ci*eated 
by  the  will,  the  devise  in  question,  which  depended  upon  cer- 
tain contingencies  and  conditions,  contained  a  contingent  limi- 
tation. The  third  clause  of  the  testator's  will  devised  the  real 
estate  therein  mentioned  subject  to  the  provisions  subsequently 
made.  These  provisions  embraced  the  legacies  afterward  be- 
queathed, and  various  other  burdens  upon  the  real  estate  which 
were  imposed  as  a  condition  of  the  devise  to  the  two  grandsons 
of  the  testator  named  in  the  will  and  the  codicil  as  hereinbe- 
fore stated.  The  said  devise  was  not  absolute  on  its  face,  but 
was  specially  qualified  by  the  eighth  clause  of  the  will,  which 
is  made  a  condition  and  an  integral  part  of  the  devise.  Its 
effect  was  dependent  upon  and  limited  by  the  terms  imposed 
by  the  last  clause  mentioned,  which  must  be  regarded  and  con- 
sidered in  connection  with  the  third  clause.  The  two  must 
be  taken  together  as  constituting  a  single  disposition  of  the 
testator's  estate  under  the  devise  in  question.  Being  thus  con- 
sidered, it  would  seem  to  be  quite  evident  that  the  testator  did 
not  intend  that  either  of  the  devisees  should  become  vested 
with  the  estate  in  fee  under  the  devise  in  case'the  other  should 
die  without  lawful  issue.  He  expressly  provided  that  if  both 
of  them  should  die  without  lawful  issue,  the  estate  devised 
should  go  to  his  grandsons,  the  children  of  his  son  Henry  G., 
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in  equal  proportions.  If  one  should  die  without  lawful  issue, 
then  his  portion  was  to  go  to  the  survivor,  and  if  the  survivor 
died  under  like  circumstances  then  his  portion,  which  included 
the  share  of  both,  would  pass  to  his  said  grandsons.  Such  wae 
the  plain  intent  of  the  testator.  If  either  of  the  devisees  died 
leaving  issue,  such  issue  took  his  share,  if  without  issue  it 
passed  to  the  survivor  who  took  the  whole,  and  upon  his  death 
it  went  to  his  heirs,  if  any,  if  not,  to  thp  grandchildren  re- 
ferred to  in  the  eighth  clause  of  the  will. 

It  thus  follows  that  Henry  H.  and  Gteorge  EL,  named  fii 
the  devise,  took  a  contingent  estate  in  fee  which  was  liable  to 

(be  reduced  to  a  life  estate  whenever  the  contingency  named  in 
the  will  should  happen,  and  that  thereupon  the  devise  to  the 
grandchildren  named  in  the  will,  which  is  to  take  effect  upon 
the  happening  of  the  contingency  mentioned,  is  valid  as  a  con- 
tingent limitation  upon  a  fee. 

•  According  to  a  well-settled  rule,  the  will  speaks  from  the 
time  of  the  death  of  the  testator,  and  it  is  evident,  we  think, 
that  it  was  not  the  intention  of  the  testator  that  the  provision 
in  the  eighth  clause,  as  to  Henry  H.  and  Gteorge  H.  dying 
without  lawful  issue,  referred  to  either  or  both  of  them  dying 
prior  to  his  decease,  but  it  related  to  their  death,  which  might 
occur  after  the  testator^ 8.  He  intended  by  his  will  to  say  that 
if  their  death  occurred  as  provided,  after  his  decease,  then  the 
estate  devised  to  said  two  grandchildren  should  become  the 
property  of  the  othei^  grandchildren  named  in  the  eighth 
clause. 

The  case  of  BvsL  v.  Southwick  (70  N.  T.  581)  is  directly  in 
point  and  disposes,  we  think,  of  the  question  considered.  The 
testator  in  that  case  by  his  will  devised  certain  real  estate  to 
each  of  his  three  children  respectively,  "  and  his,  her,  or  their 
direct  lineal  descendants,  should  he,  she  or  they,  have  any  in 
fee-eimple  absolutely "  subject  to  the  conditions  and  contin- 
gencies that  "  in  the  event  that  either  *  *  ♦  ghall  die, 
leaving  no  children  or  descendants  of  any  children,  then  and 
in  such  case"  the  devise  to  the  one  so  dying  to  go  **to  the 
children  of  the  survivors  or  survivor,     *    *    *    equally  share 


1885.]  Nellis  v.  Nellis.  513 

Opinion  of  the  Court,  per  Millbr,  J. 

and  share  alikevthe  lineal  descendants,  if  any,  of  each  of  my 
said  three  children  *  *  *  as  may  then  be  deceased,  to  be 
entitled  to  the  same  share  which  the  child  or  children  so  de- 
ceased would  have  been  entitled  to  if  living."  The  testator 
died  leaving  the  said  three  children  him  surviving.  C,  one  of 
the  children,  thereafter  died  without  having  had  a  child  born 
to  him.  Hdd^  that  the  death  I'eferred  to  was  not  a  death  dur- 
ing the  life- time  of  the  testator;  that  the  devise  to  G.  gave 
him  a  contingent  estate  in  fee,  subject  to  be,  and  which  was 
reduced  to  a  life  estate  by  his  death  without  children,  or  the 
descendants  of  any  children. 

It  is  apparent  that  no  distinction  exists  between  the  case 
cited  and  the  one  at  bar  which  authorizes  a  disregard  of  the 
rule  laid  down.  It  is  not  clear  in  the  case  cited  that  the  will 
showed  any  more  distinctly  than  in  the  present  case  an  inten- 
tion to  refer  to  a  death  after  the  decease  of  the  testator.  It  is 
true  that  here  the  devise  to  Henry  H.  and  George  H.  was 
chargeable  with  legacies  and  other  burdens,  but  that  fact  does 
not  alter  the  application  of  the  rule  where  express  provision  is 
made  that  the  devise  shall  depend  upon  a  subsequent  provision 
in  the  will.  In  the  latter  case  such  provision  is  controlling 
and  the  devisee  takes  subject  to  all  the  conditions  which  are 
provided  for.  Nor  does  it  alter  the  case  because  the  devise  is 
not  to  the  lineal  descendants,  should  they  have  any,  in  fee- 
simple  absolute  as  was  the  fact  in  the  case  cited.  The  desig- 
nation of  the  grandchildren,  as  such,  upon  the  decease  of  the 
first  two  devisees  was  quite  as  specific  as  if  lineal  descendants 
had  been  referred  to,  and  it  was  sufficient  that  the  devisees  in- 
tended were  directly  pointed  out.  The  intention  here  is  quite 
as  manifest  as  in  liuel  v.  SouthwicTc  {svprci)^  as  to  who  should 
take  upon  the  happening  of  the  contingency  named.  The  use 
of  the  words  ^^  provisions  and  bequests"  instead  of  the  words 
*^  condition  and  contingency "  makes  no  such  distinction 
between  the  two  cases  as  authorizes  a  holding  that  they  are 
not  analogous.  The  language  is  clearly  comprehensive  in  both 
cases  and  the  former  includes  the  condition  and  contingency 
referred  to  in  the  latter.  (See,  also,  Sherman  v.  Sherman^  3 
SicKELS— Vol.  LIV.  65 
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Barb.  385;  Dwnond  v.  StringAam,  26  id.  105.)  The 
authorities  in  refereiice  to  the  construction  of  devises  which  are 
subject  to  contingencies  and  conditions,  embracing  the  same 
general  characteristics  as  the  ones  contained  in  the  testator^s 
will,  uniformlj  hold  that  the  death  referred  to  is  that  of  the 
one  djing  without  issue  whenever  it  shall  happen  without 
r^ard  to  that  of  the  testator. 

Numerous  cases  are  cited  by  the  appellant's  counsel  to  sustain 
a  position  adverse  to  the  views  already  expressed,  but  they  are 
all  clearly  distinguishable  from  the  case  at  bar  as  is  manifest  by 
an  examination  of  the  same.  It  will  be  well  to  refer  to  some 
of  the  leading  decisions  which  are  relied  upon.  In  Liwngaton 
v.  Oreene  (52  N.  T.  118),  the  devise  in  the  will,  which  was 
the  subject  of  discussion,  was  not  made  subject  to  any  provision 
or  any  condition  contained  in  the  same,  and  hence  the  case  is 
not  analogous.  The  devise  was  to  testator's  wife  for  life, 
then  to  his  children,  and  should  any  of  them  die  leaving  lawful 
heirs  they  to  take  the  parent's  portion.  It  was  decided  there 
was  no  occasion  to  apply  the  rule  laid  down  in  Moore  v.  Lyons 
(25  Wend.  119).  Emhv/ty  v.  Shddon  (68  N.  Y.  227)  was 
somewhat  similar  in  its  features  to  the  case  last  cited,  and  the 
question  involved  was  as  to  the  intention  of  the  testator  under 
all  the  circumstances  presented.  Both  these  cases  are  cited  in 
Bael  V.  Southwiok  {supra)  and  referred  to  as  not  being  in  point 
They,  therefore,  have  no  application  to  the  case  M  bar.  In 
KeUy  V.  KeUy  (5  Lans.  443 ;  aflBirmed,  61  N.  T.  47),  the  devise 
was  not  subject  to  any  contingency,  and  the  question  there  was 
also  as  to  the  intention  of  the  testator  in  view  of  a  peculiar 
state  of  facts  which  arc  not  in  any  way  analogous  to  the  present 
case.  Some  other  cases  are  cited,  but  none  of  them  present 
the  features  which  distinctly  mark  the  case  under  consideration. 

In  view  of  the  decisions  of  this  court  already  cited,  the 
question  we  have  discussed  must  be  considered  as  distinctly 
settled  and  disposed  of  adversely  to  the  appellant's  contention. 

The  appellant's  counsel  claims  that  the  devise,  having  im- 
posed upon  the  devisees,  and  they  having  accepted  therewith, 
a  personal  liability  to  pay  such  certain  legacies,  apd  having 
paid  them,  in  consequence  of  their  doing  so,  they  took  a  fee  in 
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the  land  devised,  even  though  they  would  otherwise  have  taken 
only  a  life  estate,  and  cites  numerous  authorities  to  sustain  this 
position.  The  cases  referred  to  have  no  application  where  the 
language  devising  the  estate  is  explicit  and  without  ambiguity. 
Where  the  will  gives  an  estate  less  than  a  fee,  it  is  a  good  con- 
sideration for  charging  the  devisee  personally  with  the  pay- 
ment of  the  legacies,  if  he  accepts  the  devise.  Such  payment, 
however,  will  not  enlarge  the  estate  to  an  absolute  fee,  when 
it  is  apparent  that  there  was  no  intention  to  devise  such  estate. 
In  Medck  v.  New  (7  N".  T.  163),  it  was  held  that  in  order  to 
enlarge  a  devise,  without  words  of  inheritance,  into  a  fee,  by 
implication,  by  a  legacy  charged  upon  the  devise,  it  was  nec- 
essary that  the  payment  of  the  legacy  should  be  imposed  upon 
the  devisee  as  a  personal  duty  in  respect  to  the  devise,  and  the 
devisee  took  an  est^e  for  life  only. 

In  the  cajse  cited  the  will  went  into  effect  in  1802,  and  de- 
vised the  lands  without  words  of  inheritance,  and  legacies  were 
given  to  be  paid  out  of  the  real  estate.  The  correct  rule  is 
laid  down  in  the  opinion  by  Rugoles,  Ch.  J.,  where  it  is  said  : 
"  Where  a  direction  to  pay  a  gross  sum  is  imposed  on  a  devisee 
to  whom  land  is  devised  indefinitely,  without  words  of  inher- 
itance, he  takes  a  fee,  because,  unless  the  devisee  were  to  take  a 
fee,  he  might  in  that  event  be  a-loser  by  the  devise,  since  he  may 
die  before  he  has  reimbursed  himself  the  amount  of  the  charge. 
But  where  the  charge  is  upon  the  land  simply,  it  does  not  en- 
large the  devisee's  estate.  In  such  case  the  incumbrance 
attaches  into  whatsoever  hands  the  lands  may  fall,  and  no 
ground  exists  for  eularging  the  estate.  A  charge  on  the  land 
as  distinguished  from  a  charge  on  the  person  would  not  entitle 
the  devisee  to  a  fee.  So  if  a  charge  of  a  sum  of  money  be  in 
a  distinct  clause,  without  any  direction  express  or  by  con- 
struction, that  the  devisee  is  to  be  personally  liable  to  pay  the 
charge,  a  gift  of  the  fee  will  not  be  implied."  This  case  is 
strikingly  analogous  to  the  one  at  bar,  and  in  both  cases  the 
charge  is  upon  the  land,  and,  therefore,  the  estate  did  not  be- 
come enlarged  by  implication  so  as  to  create  a  fee.  In  the  case 
considered,  there  being  no  direction,  express  or  implied,  that 
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the  devisee  is  to  pay  the  legacies  personally,  no  gift  of  the  fee  j 

is  to  be  implied.  | 

There  is  nothing  in  the  langnage  employed  in  the  will  from 
which  it  can  fairly  be  claimed  that  the  testator  intended  the 
legacies  bequeathed  should  be  a  personal  charge,  and  that  a  fee 
should  pas&  by  reason  of  a  liability  to  pay  the  same.  The  rale 
claimed  lias  never  been  held  to  be  applicable  to  cases  where 
the  words  of  limitation  of  an  estate  are  clear  and  specific,  and 
where  the  intention  of  the  testator  is  manifest  as  is  the  case 
here,  but  only  resorted  to  to  aid  in  the  discovery  of  the  inten- 
tion of  the  testator.  This  is  apparent  from  an  examination  of 
the  cases  which  are  relied  upon  by  the  appellant's  counsel. 

We  think  there  was  no  unlawful  suspension  of  the  power  of 
alienation  by  the  devise  in  question.  By  the  testator's  death, 
a  contingent  estate  in  fee  vested  in  Henry  H.  and  George  H., 
which  was  liable  to  be  reduced  to  a  life  estate,  but  at  the  same 
time,  the  contingent  interests  of  the  other  grandchildren  living 
at  the  time,  and  to  whom,  upon  the  happening  of  the  contin- 
gency, was  devised  the  ultimate  fee,  also  became  vested  in  them. 
At  the  instant  of  the  testator's  death,  these  grandchildren  be- 
came vested,  under  the  will,  with  a  right  to  the  estate  upon  the 
happening  of  the  contingency  stated.  They  could  unite  with 
the  first  takers,  at  the  time  of  the  testator's  death,  in  conveying 
an  absolute  fee  in  the  estate  devised.  The  devise,  in  question, 
would  not,  we  think,  let  in  after-born  children  of  the  testator's 
son,  Henry  G.,  and  only  those  in  being,  at  the  time  of  the  tes- 
tator's death,  were  entitled  to  take. 

The  claim  that  the  devisees  took  a  fee  because  the  attempted 
gift  over  was  an  executory  devise  is  sufficiently  answered  by 
the  discussion  already  had. 

It  also  follows  that  the  parties  named  in  the  answer  are  nec- 
essary parties  to  the  action,  and  a  complete  determination  of 
the  controversy  cannot  be  had  without  these  parties  being 
brought  into  court.  (Code  of  Civ.  Pro.,  §  1588 ;  Jordan  v. 
Poiaw,77N.  T.  518.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Andbkws,  J.,  not  voting. 

Judgment  affirmed. 
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John  F.  Bkigg  et  al.,  AppellaDts,  v,  Hrnby  Hilton  et  al., 

Bespondents. 

At  the  time  of  a  negotiation  between  the  parties  for  the  sale  by  plaintiffs 
to  defendants  of  certain  gooAa,  plaintiffs  gave  to  defendants  a  writing 
which  acknowledged  the  receipt  of  an  order  for  the  goods  and  stated  the 
time  of  deliyery  and  the  price.  Held^  that  defendants  were  not  estopped 
thereby  from  proving  a  parol  warranty  as  to  qaality  ;  that  the  instru- 
ment ooald  not  be  constraed  as  being  the  whol^  contract  between  the 
parties,  but  was  simply  a  memorandum  ;  that  even  it  ooald  be  constraed 
as  embodying  a  part  of  the  agreement  and  so  conclusive  as  to  that  part, 
oral  evidence w  as  competent  to  show  the  rest. 

In  an  action  wherein  defendants  set  up  as  a  counter-claim  damages  for 
an  alleged  breach  of  warranty  in  an  executory  contract  for  the  sale  of  a 
quantity  of  cloths,  defendant's  evidence  was  to  the  effect  that  one  of  tho 
plaintiffs  at  the  time  the  contract  was  made  exhibited  to  defendants  sam- 
pies  of  cloths  which  were  sound  and  perfect,  and  stated  that  the  clotbs 
*'  were  to  be  of  similar  fabric  and  similar  quality,  *  *  •  equal  in 
every  respect  to  the  samples,"  and  in  reliance  thereon  defendants  gave  an 
order  for  the  goods.  JSeld,  that  the  testimony  authorized  a  finding  of  a 
warranty. 

The  goods  were  delivered  in  August  and  September  and  paid  for  in  October 
and  November  after  ample  opportunity  for  ezamiuing  them  and  dis- 
covering tlie  defects  complained  of.  No  claim  of  bad  faith  on  the  part 
of  plaintiffs  was  made.  JHeld^  that  defendants  were  not  estopped  from 
recovering  damages  for  the  breach. 

Where  &  sale  of  goods  is  made  in  good  faith  with  a  warranty  of  quality, 
the  vendee  is  not  bound  to  rescind  the  contract  on  discovery  of  a  breach 
of  the  warranty,  but  may,  if  he  elect,  use  the  articles  and  rely  upon  the 
warranty. 

The  rule  is  the  same  whether  the  g^ds  are  in  existence  at  the  time  of  the 
contract  of  sale  or  are  to  be  manufactured. 

The  verdict  was  in  writing  in  this  form  '*  for  defendants  for  amount  of 
goods  claimed  to  be  damaged  *  *  *  game  to  be  returned,  less 
amount  of  plaintiffs'  claim  «  *  •  viz.:  $6,404,53  —  92,118.00*^ 
$4,286.53,  for  defendants."  No  exception  was  made  to  the  form  of  the 
verdict.  Subsequentlj  a  motion  was  made  to  set  aside  the  verdict  as  ir- 
regular and  improper,  which  was  denied,  and  judgment  was  entered  in 
the  usual  form  for  defendants  for  $4,286,53.  Heldf  that,  if  there  was 
a  tenable  objection  to  the  form,  it  should  have  been  urged  at  the  time 
the  verdict  came  in  and  before  it  was  recorded  ;  also  that,  if  the  recom- 
mendation of  the  jury  was  of  any  significance,  it  was  for  the  advantage 
of  the  plaintiffs;  they  were  entitled  to  have  the  judgment  conform  to  it, 
and  not  having  objected  to  the  judgment  as  entered  or  moved  to  have  it 
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corrected,  they  ooald  raise  no  question  in  regard  thereto  on  appeal ;  bat 
held  J  that  the  clause  was  properly  treated  by  the  court  as  surplusage. 

(Argued  June  22,  1885  ;  decided  October  6,  1885.) 

Appeal  froni  judgment  of  the  Gteaeral  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  12,  1883,  which  affirmed 
a  judgment  in  favor  of  defendants,  entered  upon  a  verdict, 
and  also  affirmed  an  order  of  Special  Term  denying  a  motion  to 
set  aside  the  verdict. 

This  action  was  brought  to  recover  the  price  of  goods  sold 
and  delivered  to  the  defendants  in  December,  1880. 

The  alle;gations  of  the  complaint  were  not  denied,  but  by 
way  of  counter-claim,  it  was  averred  that  in  March,  1880,  the 
defendants  bought  goods  of  the  plaintiflEs  by  samples,  which 
represented  sound  and  merchantable  goods,  suitable  for  and 
known  as  cloakings,  and  which  the  plaintiffs  agreed  should  in 
all  respects  be  equal  to  the  samples ;  that  in  August  and  Sep- 
tember they  delivered  "  six  bales  containing  fifty  seven  pieces ;  " 
that  the  bale  first  received  contained  ten  pieces  which,  upon 
examination,  were  found  to  correspond  with  the  samples,  and 
the  defendants,  "  relying  upon  the  plaintiffs'  agreement  and 
guaranty,"  accepted  and  paid  for  the  six  bales  the  price  agreed 
upon  at  the  time  of  purchase,  viz.,  $8,883.50 ;  that  without 
knowledge  of  their  real  condition,  they  sold  and  delivered  a 
portion  of  these  goods  to  their  customers,  who  afterward  re- 
turned the  same  as  damaged,  and  refused  to  keep  or  pay  for 
them ;  that  it  was  then  found  that  none  of  the  goods  in  the 
five  bales  corresponded  with  the  samples,  but  were  imperfect, 
unmerchantable,  and  not  fit  for  cloakings  and  of  no  value 
therefor ;  that  they  immediately  notified  the  plaintiffs  of  the 
character  and  condition  of  the  goods  and  offered  to  return,  but 
the  plaintiffs  refused  to  receive  them.  The  defendants  claimed 
to  have  sustained  damages  by  reason  of  the  premises  to  the 
amount  of  $7,269.53. 

The  plaintiffs  by  their  reply  admitted  the  sale  and  delivery 
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of  the  goods,  and  payment  therefor,  but  denied  the  other 
averineuts  of  the  answer. 

Upon  trial  of  these  issaes,  after  evidence  had  been  given  by 
the  defendants,  the  plaintiJSs'  ooansel  asked  the  court  to  direct 
a  verdict  upon  the  grounds : 

Firsts  that  there  was  no  proof  of  a  warranty  or  sale  by 
samples ;  Second^  that  the  goods  were  accepted  and  paid  for 
after  an  opportunity  for  examination. 

The  motion  was  denied  and  the  trial  judge  submitted  the 
case  to  the  jury  with  instructions  that  the  sale  was  not  by 
sample,  inasmuch  as  the  goods  in  question  had  no  existence  at 
the  time  of  the  contract,  but  were  thereafter  to  be  manufac- 
tured, but  added, "  if  the  plaintiffs  represented  to  the  defendants 
that  the  goods  which  were  to  be  furnished  under  the  contract 
would  be  equal  to  those  exhibited,  there  was  a  warranty  of 
quality,  and  if  those  furnished  were  not  equal  to  the  specimens 
exhibited,  there  was  a  breach  of  warranty,"  and  the  defendants 
might  be  allowed  as  damages  '^the  difference  between  the 
value  of  the  goods,  if  they  had  been  as  warranted,  and  the 
actual  value  of  the  goods  in  their  defective  condition  ; "  but  if 
there  was  no  warranty,  then  the  plaintiffs  would  be  entitled  to 
recover  the  amount  of  their  claim. 

The  jury,  in  answer  to  a  specific  question  addressed  to  them, 
declared  that  such  representation  was  made,  and  also  found  as 
follows :  "  For  defendants  for  amount  of  goods  claimed  to  be 
damaged,  at  purchased  price  and  $3.25  per  yard,  same  to  be 
returned  less  amount  of  plaintiffs'  claim,  one  thousand  nine 
hundred  and  seventy  and  five-eighths  yards  at  $3.25,  viz.  : 
$6,404.53  —  $2,118.00  =  $4,286. 53  for  defendants."  The  rec- 
ord shows  that  thereupon  the  plaintiffs  obtained  ^^  sixty  days 
time  to  make  a  case,  thirty  days  stay  after  entry  of  judgment," 
and  that  a  "motion  for  new  trial "  was  " denied."  It  also 
shows  that  the  plaintiffs'  counsel  unsuccessfully  moved  "  to 
set  aside  the  verdict  on  the  exceptions  in  the  case,  and  also  as 
against  the  evidence  and  the  law,  and  on  the  ground  of  exces- 
sive damages."  An  order  entered  May  2nd  recites  a  motion 
upon  the  minutes  of  the' trial  to  set  aside  the  verdict  as  being 
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irregular  and  improf)er,  and  for  a  new  trial  on  the  other  grounds 
above  mentioned,  and  its  denial.  Judgment  was  thereafter 
entered  in  the  usoal  form,  reciting  the  trial  of  the  issnes  and 
the  rendition  of  a  verdict  for  the  defendants  for  the  sum  of 
$4,286.53.  From  the  order  of  May  2iid,  and  from  the  judg- 
ment, the  plaintiffs  appealed  to  the  Greneral  Term. 
Further  facts  appear  in  the  opinion. 

■ 

A.  JSlumenstid  for  appellants.  Where  a  bill  of  parcels  is 
given  it  will  be  strictly  construed,  and  if  it  contain  no  descrip- 
tion of  the  quality  of  the  articles  sold  a  warranty  will  not  be 
implied  that  it  is  of  a  particular  quality,  or  adapted  to  a  specific 
use,  in  extension  of  the  terms  of  the  bill  of  parcels.  (Story 
on  Sales,  §  358 ;  Van  Ostrand.v.  Heed,  1  Wend.  421 ;  ]!irUes 
V.  Culver,  8  Barb.  205  ;  Mumford  v.  McPhersoriy  1  Johns. 
414 ;  Senshaw  v.  Hobins,  43  Am.  Dec.  867 ;  H^aU  v.  Boyle, 
25  id.  276.)  To  constitute  a  warranty  it  must  appear  that  the 
affirmation  wa^  intended  by  the  parties  as  a  warranty.  The 
representation  must  be  one  which  the  defendants  relied  upon 
and  not  one  which  the  parties  understood  as  a  mere  expression 
of  opinion.  (Towell  v.  (Totewoody  33  Am.  Dec.  437 ;  Haw- 
kins  V.  P'emberton,  5  N.  T.  198 ;  Warren  v.  Van  Pelt,  4  E. 
D.  Smith,  205  ;  Van  Riper  v.  Acherman,  3  id.  58 ;  Sweet  v. 
Colgate,  20  Johns.  196 ;  ISeixas  v.  Woods,  2  Cai.  48 ;  Snell  v. 
Moses,  1  Johns.  96  ;  Holden  v.  Dakin,  4  id.  421 ;  Cousinery 
V.  PearsaU,  40  N. Y.  Sup.  [J.  &  S.]  113 ;  Oarney  v.  A.  <&  O.  W. 
R,  R.,  58  N.  Y.  358  ;  Oreenthal  v.  Schneider,  52  How.  133 ; 
Dutchess  Go.  v.  Harding,  49  N.  Y.  323  ;  Gaylord  Mfg.  Co. 
V.  Allen,  53  id.  515  ;  Zawton  v.  Keil,  61  Barb.  558 ;  Reed  v. 
Randall,  29  N.  Y.  360  ;  Bounce  v.  Doioe,  64  id.  411 ;  Beime 
V.  Bow,  5  id.  99 ;  RyaU  v.  Boyle,  25  Am.  Dec.  276 ;  McPar- 
Iwnd  V.  Newman,  34  id.  497 ;  Waring  v.  Mason,  18  Wend. 
434;  BarileU  v.  Hoppock,  34  N.  Y.  118.)  The  implied 
agreement  that  the  goods  would  be  merchantable  being  a  part 
of  the  contract,  and  not  like  a  warranty  collateral  to  it,  the  de- 
fendant, by  not  rescinding  the  contract  in  a  reasonable  time  or 
by  accepting  them,  stipulates  that  thb  merchandise  is  fit  and 
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suitable,  and  lie  will  not  be  heard  afterward  to  deny  it  {Heed 
V.  EancUtU,  29  N.  Y.  3*58 ;  Beck  v.  Shddon,  48  id.  373 ; 
Bounce  v.  Dowe^  64  id.  411 ;  Oaylord  Manufactwring  Co.  v. 
AUeriy  63  id.  515 ;  Greenihal  v.  Schneider^  52  How.  133 ; 
Oumey  v.  A.  dk  O.  W.  JR.  R.  Co.,  58  N.  Y.  358  ;  Warren  v. 
Van  Pelt,  3  E.  D.  Smith,  202 ;  Story  on  Sales,  §§  404,  408 ; 
Shouler  on  Sales,  408 ;  Dutchess  Co.  Bk.  v.  Harding,  49  N.  Y. 
324 ;  Rargous  v.  SUme,  5  id.  73  ;  Howard  v.  Hoey,  23  Wend. 
350 ;  Morse  v.  BrackeU,  98  Mass.  207 ;  BarOeU  v.  Drake,  100 
id.  176 ;  Vischer  v.  Oreenlnrnk  A.  Co.,  11  Hun,  159  ;  Weaver  v. 
Winser,  51  Barb.  638.)  The  question  as  to  whether  the  sample 
cards  sent  in  June,  three  months  after  the  goods  were  ordered, 
induced  the  acceptance,  so  as  to  give  the  right  to  the  defend- 
ants to  waive  an  examination,  was  not  before  the  court  under 
the  pleadings  in  this  case.  {Dutchess  Co,  Bk.  v.  Harding,  49 
N.  Y.  323  ;  People  v.  Dennison,  84  id.  272 ;  Stevens  v.  Mayor, 
id.  296 ;  SoiUhwick  v.  Pirst  National  Bank.,  id.  420 ;  Code, 
§  501,  subd.  2 ;  Piser  v.  Steaa^ns,  1  Hilt.  86 ;  ChawJbers  v. 
Leiois,  11  Abb.  510;  Berrian  v.  Mayor,  etc.,  15  Abb.  [N.  S.] 
507 ;  Nichols  v.  Boerum,  6  Abb.  291 ;  BerdeU  v.  Johnson,  18 
id.  559.)  The  rule  of  damages  was  the  difference  between  the 
value  of  the  goods  as  it  would  have  been  if  they  were  as  they 
were  warranted,  and  the  actual  condition  of  the  goods.  (  Yoor- 
hees  V.  JEa/rle,  2  Hill,  288 ;  MiUer  v.  Eno,  14  N.  Y.  597,  600  ; 
Caa*y  V.  Gruman,  4  Hill.  625 ;  Latten  v.  Davis,  4  Hill  &  Den. 
Supp.  9 ;  Comstock  v.  Hutchinson,  10  Barb.  211 ;  R(^rts  v. 
Carter,  28  Barb.  462 ;  Prentice  v.  Dike,  6  Duer,  220 ;  Richard- 
son v.  Marde,  53  Barb.  601 ;  6  Bfill,  472 ;  MObwrn  v.  BeUoni, 
84  Barb.  607 ;  Fales  v.  MoEean,  2  Hilt.  53 ;  Sedgwick  on 
Meas.  of  Damages,  290.) 

Horace  Rtcssell  for  respondents.  The  statement  by  Entz  to 
Bull  that  the  goods  should  be  equal  to  the  sample  in  quality, 
weight,  and  width,  was  an  express  warranty  which  survived 
delivery  and  acceptance.  (Standard  Oil  Co.  v.  Amazon  Ins. 
Co.,  79  N,  Y.  606;  Hawkins  v.  Pemberton,  51  id.  198; 
Dounce  v.  Dowe,  64  id.  415 ;  "Fiwi  Wyck  v.  AUen,  69  id.  67 ; 
SiCKELs  — Vol.  LIV.  66 
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White  V.  MilleTy  71  id.  129.)  Representations  made  in  con- 
nection with  an  executory  contract  of  sale,  which,  in  case  the 
contract  were  executed,  would  constitute  an  express  warranty 
greater  than  the  law  would  imply,  become  upon  the  execution 
of  the  contract  and  delivery  of  the  goods,  an  express  warranty, 
which  survives  the  acceptance  of  the  goods.  {Foot  v.  Bentley^ 
44  N.  Y.  166;  Day  v.  Pool,  53  id.  416;  Park^  v.  Morris 
Axe  Co,,  64  id.  586 ;  Dowe  v.  Dounoe,  64  id.  416  ;  Gumey 
V.  A.  &  G.  W.  R.  i?.  Co.,  58  id.  358 ;  WeU%  v.  Selwood,  61 
Barb.  239 ;  Kent  v.  Friedman,  17  Weekly  Dig.  484 ;  ZuUer  v. 
Pogers,  7  Hun,  540 ;  Marcus  v.  Thornton,  44  Supr.  Ct.  415  ; 
Dike  V.  Reitlinger,  23  Hun,  241 ;  McParlin  v.  Boynton,  8 
id.  449 ;  Quinn  v.  Weed,  5  id.  350 ;  Smith  v.  IloUbrook,  1  Sheld. 
481.)  In  the  case  at  bar,  all. the  elements  existed  necessary  to 
constitute  an  express  warranty  within  the  rule,  which  would 
survive  the  acceptance  of  the  goods.  (Hargous  v.  Stone,  5  N". 
T.  73 ;  Beirne  v.  Dord,  5  id.  95  ;  Ames  v.  Jones,  77  id.  615 ; 
Hawkins  v.  Pemberton,  51  id.  198 ;  Dike  v.  ReMinger,  23 
Hun,  241 ;  Messenger  v.  Pratt,  3  Lans.  237 ;  Marshuetz  v. 
McGreevey,  23  Hun,  408 ;  Sim^ond  v.  Brandon,  2  C. 
B.  [K  S.]  324;  Duffe  v.  Mason,  8  Cow.  25;  Wilbur  v. 
Cartwright,  44  Barb.  536 ;  Brown  v.  TutOe,  66  id.  170.) 
The  defects  in  the  goods  were  not  so  patent  as  to  prevent  the 
application  of  the  doctrine  of  warranty.  {McParlin  v.  Boyn- 
ton, 8  Hun,  452;  Williams  v.  Cartwright,  44  Barb.  537; 
Marshuetz  v.  McGreery,  23  Hun,  408 ;  Margetson  v.  Wright, 
7  Bing.  603 ;  8  id.  454;  Hoe  v.  Sanborn,  21  N.  Y.  559  ;  Ben- 
jamin on  Sales,  §§  616,  617 ;  Birdseye  v.  Frost,  34  Barb.  367.) 
The  fact  that  plaintiffs  were  not  the  manufacturers  but  simply 
the  dealers  in  the  goods  does  not  alter  the  rights  of  the  par- 
ties or  change  the  application  of  the  principles  stated.  {Bige- 
low  v.Boxall,  U.  C,  38  Q.  B.  452  ;  Benson  v.  EdgerUm,  2  Af . 
&  G.  279.)  The  contract,  being  void  by  the  statute  of  fraud?, 
never  had  any  validity  until  the  delivery  and  acceptance  of  the 
goods.  It  then  took  effect  as  an  executed  contract  with  war- 
ranty, and  the  question  whether  a  warranty  in  an  executory 
contract  survives  the  acceptance  of  the  goods  becomes  imma- 
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terial.  {MiUer.  v.  Fitzgibbon^  9  Daly,  505  ;  8  Pars,  on  Cout. 
54 ;  Smith  v.  N.  T.  C.  B.  R,  Co.,  4  Keyes,  199  ;  Atwater  v. 
Hough^  29  Conn.  508 ;  Ga/rdiner  v.  Jry^  9  Mete.  179  ;  Lee 
V.  GHJfin,  1  B.  &  S.  272;  FdtieT  v.  CoUins,  3  Wend.  459 
Davis  V.  Shields,  26  id.  341 ;  Wright  v.  Weeks,  25  N.  Y.  153 
Drake  v.  Seaman,  27  Hun,  63  ;  -4JdK  v.  AheU,  13  Johns.  297 
Bailey  v.  Boga/rt,  3  id.  398;  Keed  on  Statute  of  Frauds, 
§  399 ;  Benjamin  on  Sales,  §§  250,  254.)  Parol  evidence  was 
adniissible  for  the  purpose  of  showing  that  the  order  was 
not  a  note  or  memorandum  of  the  antecedent  parol  agree- 
ment, but  only  of  part  of  it.  (^Benjamin  on  Sales,  §  2o9 ; 
Keed  on  Statute  of  Frauds,  §  323.)  The  omission  to  state 
the  goods  were  to  be  "like  the  sample"  was  sufficient  of 
itself  to  render  the  memorandum  insufficient.  {Peltier  v. 
Collins,  3  Wend.  459 ;  Davis  v.  Shields,  26  id.  34 ;  Drake 
V.  Seaman,  27  Hun,  63 ;  Reed  on  Stat,  of  Frauds,  §  399 ; 
Boardman  v.  Spooner,  95  Mass.  353;  Bitts  v.  Beckett, 
13  M.  &  W.  743 ;  Mo  Clean  v.  JVicolle,  4  L.  T.  Rep.  863.) 
The  sale,  upon  the  delivery  and  acceptance  of  the  goods, 
became  an  executed  contract  with  warranty,  and  there  was  no 
obligation  to  return  the  goods.  {Foot  v.  BenUey,  44  N.  T.  166.) 
Under  the  pleading  in  this  action  an  issue  of  fact  was  raised, 
as  to  whether  there  was  an  express  warranty  that  the  goods 
sold  should  be  fit  for  cloaks,  which  justified  the  submission  of 
that  question  to  the  jury,  even  if  it  should  be  held  as  matter  of 
law,  that  there  was  no  evidence  in  the  case  that  plaintiffs 
warranted  the  goods  equal  ito  the  samples  shown.  (  Van  Wyck 
V.  AUen,  59  N.  T.  62 ;  Zidler  v.  Rogers,  7  Hun,  540 ;  Gautier 
V.  Douglass,  13  id.  514 ;  Brown  V'.  Edgerton,  2  Mann.  &  Gran. 
279 ;  Jones  v.  Bright,  5  Bing.  533 ;  RandaU  v.  Ifewson,  2 
Q.  B.  D.  102.)  No  error  was  committed  in  allowing  testi- 
mony to  be  given  showing  that  express  representations  were 
made  that  the  goods  should  be  equal  to  the  samples  shown. 
{Chopin  V.  Dobson,  78  N.  T.  74).  No,  error  was  committed 
in  allowing  the  second  sample  book  to  be  introduced  in  evidence. 
{People  V.  Gonzalez,  85  N.  Y.  69 ;  Vandervori  v.  Gould,  36 
id.  644;  Andersonv.  if.  W.  R.  R.  Co.j  64  id.  341 ;  Dutchess 
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Co.  V.  Uarding^  49  id.  321 ;  Sage  v.  Hazard^  6  Barb.  179 ;  Sione 
V.  Frost,  6  Lanfi.  440 ;  61  N.  T.  614 ;  Nelson  v.  Hyde,  66 
Barb.  59.)  The  exception  taken  to  the  charge  of  the  court,  so 
far  as  it  relates  to  an  acceptance  of  the  goods  being  induced  by 
the  delivery  of  the  sample  cards  jast  before,  furnishes  no  ground 
for  reversal.  {Banker  v.  BamJcer,  63  N.  Y.  409  ;  Dutchess  Co.  v. 
Harding,  49  id.  321 ;  Sperry  v.  Miller,  16  id.  413.)  There  being 
no  special  finding  that  the  goods  were  worthless  but  a  general 
verdict  in  defendants'  favor,  every  necessary  intendment  will  be 
made  to  support  the  verdict,  it  being  sustained  by  the  evidence. 
(30  N.  Y.  237 ;  MoCann  v.  Meehan,  63  Wis.  541 ;  SUms  v. 
Hart,  6  Lans.  440 ;  CompUm  v.  Parson,  76  Mo.  453.)  As 
a  warranty  was  found,  and  as  the  goods  were  worthless,  in  no 
event  were  the  defendants  bound  to  return  the  goods,  and  the 
request  of  the  jury  to  that  effect  was  surplusage.  {Patterson 
V.  United  States,  2  Wheat.  225 ;  Richinond  v.  Tallmadge,  16 
Johns.  312  ;  Patochi  v.  C.  P.  R.  R.  Co.,  52  Cal.  90  ;  Waison 
V.  R.  R.  Co.,  50  id.  524 ;  State  v.  Knight,  46  Mo.  83 ;  Lincoln 
V.  Hapgood,  11  Mass.  368  ;  Hawkins  v.  House,  65  N.  C.  614 ; 
O'Brien  v.  Palmer,  49  111.  72.)  Defendant  should  have 
moved  to  correct  the  verdict  and  not  asked  for  a  new  trial. 
{Diossy  V.  Morgan,  74  N.  Y.  14 ;  Warner  v.  N.  Y.  C  <&  H.  R.  R. 
R.  Co.,  52  id.  440 ;  TyreU  v.  Lockhart,  3  Blackf .  136 ;  Bolster 
v.  Cummins,  6  Green,  85 ;  Hegeman  v.  CantreU,  40  Sup.  Ot. 
381 ;  Deluce  v.  Kelly,  58  N.  Y.  608 ;  Gray  v.  N.  Y.  F.  E. 
Co.,  13  Week.  Dig.  140  ;  Quinby  v.  Strauss,  90  N.  Y.  664; 
Tooty  V.  Bacon,  70  id.  34 ;  Williams  v.  Sargeant,  46  id.  481 ; 
WaUh  V.  Kelltj,  40  id.  556  ;  Code  of  Civ.  Pro.,  §  723 ;  80  N. 
Y.  620 ;  75  id.  340.) 

Danfobth,  J.  There  is  no  pretense  that  the  plaintiffs  were 
guilty  of  any  fraud.  The  learned  counsel  for  the  defendants 
disclaimed  it  upon  the  trial  and  stated  that  the  claim  was  *^  for 
a  breach  of  warranty."  The  law  of  the  case  as  stated  without 
objection  by  the  trial  judge  will  not  allow  the  sale  to  be 
treated  as  one  by  sample,  and  the  first  point  made  by  tlie 
appellants  is  "  that  there  was  no  evidence  of  a  warranty."     Of 


1885.]  Bkiqg  et  al.  v.  Hilton  et  al.  525 

Opinion  of  the  Court,  per  Damfobth,  J. 

.  course  if  that  is  so  a  verdict  should  have  been  entered  for  the 
plaintiffs.  The  appeal  papers  do  not  show  that  the  case  was 
settled  by  the  trial  judge,  nor  that  they  fire  copies  of  the  record, 
nor  is  there  any  index.  These  things  are  required  by  the 
statute,  the  rules  or  practice  of  the  court  and  should  be  per- 
formed to  insure  certainty  and  facilitate  reference  to  the  pro- 
ceedings. {Dow  V.  Darrngh^  92  N.  Y.  637.)  Assuming  the 
record  to  be  correct,  however,  it  seems  quite  apparent  that 
there  was  evidence  upon  which  the  jury  could  fairly  come  to 
the  conclusion  that  an  express  warranty  was  the  inducement  to 
the  purchase.  In  the  transaction  B.  represented  the  defend- 
ants, and  E.,  one  of  the  plaintiffs,  acted  in  personi  He  first 
called  at  defendants'  store  with  samples  of  English  cloakings, 
and  learning  from  B.  that  he  was  engaged,  left  them  for  exam- 
ination ;  he  came  again,  exhibited  samples  which  were  "  sound, 
perfect,  even  goods,"  and  with  those  B.  was  satisfied  ;  he  says 
the  weight,  width  and  style  of  the  goods  were  talked  over,  and 
the. price  and  terms  of  sale.  Asked,  "was  any  thing  said  with 
reference  to  the  quality  of  the  goods  corresponding  with  the 
samples,"  he  replied,  "  They  were  to  be  of  similar  fabric  and 
similar  quality;"  and  his  attention  being  again  called  to  the 
conversation  between  E.  and  himself  at  the  time  the  order  was 
given,  he  says,  "  The  width  was  stated,  the  weight  was  stated, 
the  general  characteristics  of  the  goods  all  through  were  stated 
to  be  equal  in  every  respect  to  the  sample,"  indeed  "  better  in 
the  piece  than  the  sample."  There  is  evidence  from  the  plain- 
tiffs in  contradiction  and  of  variance  between  the  present  testi- 
mony of  B.  and  that  given  by  him  on  a  former  trial  and 
other  circumstances  which  might  indicate  uncertain  memory 
or  vacillation  on  his  part.  But  these  circumstauQes  were  for 
the  jury  to  consider  in  determining  his  credibility.  Their 
answer  to  the  specific  question  put  to  them  as  well  as  the  gen- 
eral verdict  shows  that  they  relied  upon  it.  The  testimony 
referred  to  was,  however,  brought  out  under  the  plaintiffs'  ex- 
ception to  its  admissibility.  It  appeared  that  at  the  time  of 
the  bargain  the  plaintiffs  gave  to  the  defendants  a  writing 
which,  80  far  as  is  material,  is  in  these  words: 
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"  Nbw  York,  March  5^,  1880. 
«  Order  from  Messrs.  A.  T.  Stewart  &  Co.  ' 

«  To  Brigg,  Entz  &  Co. 
"  10  pieces  fancy  cloakings,  1,811,  @  $3.20." 
(Followed  by  other  similar  items  bnt  of  different  numbers.) 
"10      «        «  «  1,246,  @  $8.25." 

Also  followed  by  similar  items,  making  in  all  **  120  pes." 
"  Delivery  1-2  in  tfune, 
1-2  in  July. 

"BRIGG,  ENTZ  &  CO." 

It  was  conceded  that  the  goods  referred  to  therein  as  "$3.25," 
were  the  goods  in  question,  and  the  plaintiffs  having  put  the 
paper  in  evidence,  "  objected  to  any  oral  testimony  tending  to 
set  up  a  warranty  with  regard  to  the  sale  of  these  goods,  on 
the  ground  that  it  contains  the  contract  between  the  parties  in 
relation  to  them."  We  think  the  instrument  cannot  be  so  con- 
strued. It  acknowledges  an  order  for  certain  articles,  a  period 
of  delivery  and  a  price.  It  is  an  admission  of  these  things  by 
the  party  signing  it,  and  not  at  all  the  contract  of  both  —a 
mere  memorandum  to  show  what  had  been  ordered,  that  one 
party  might  know  what  they  were  to  supply,  and  the  other 
what  they  were  to  recei\[e,  and  so  avoid  a  double  order.  It 
contains  no  promise  nor  undertaking.  It  does  not  sell  the 
goods  nor  does  it  assume  to  do  so.  It  was  not  intended  to  be 
a  contract.  "  It  went  to  Europe,"  E.  says,  "  to  the  manufac- 
turer," a  copy  was  entered  in  the  plaintiffs'  book  and  a  copy 
given  to  the  defendants.  It  afforded  information  by  which 
each  of  these  parties  might  be  guided,  and  can  at  the  utmost 
be  considered  as  the  recital  of  things  which  had  been  agreed 
upon,  not  as  an  agreement  in  itself.  {Union  TrvM  Go.  v. 
Whiton^  97  N.  Y.  172.)  But  even  an  agreement  may  be  valid 
although  only  a  part  is  in  writing,  and  while  as  to  that  part 
the  writing  is  conclusive,  parol  evidence  may  be  used  to  show 
the  rest.  {Ghapin  v.  Dohson^  78  N.  Y.  74.)  We  think,  there- 
fore, no  error  was  committed  by  the  trial  court  in  receiving 
the  parol  testimony,  and  under  it  and  the  verdict  of  the  jury. 
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au  express  warranty  as  to  the  quality  of  the  goods  agreed  to 
be  furnished,  must  be  deemed  established.  ^ 

It  was  proved  that  the  goods  were  delivered  in  August  and 
September,  and  paid  for  in  October  and  November.  The  de- 
fendants, therefore,  had  ample  opportunity  to  examine  them, 
and  had  they  done  so  it  is  conceded  that  the  defects  now  com- 
plained of  would  have  been  discovered.  These  circumstances 
are  also  relied  upon  by  the  plaintiffs  as  an  answer  to  the  de- 
fendants' counter  claim.  But  where  a  sale  is  made  in  good  faith, 
with  a  warranty  of  quality  as  part  of  the  contract,  it  is  some- 
times said  to  be  not  even  voidable  (Pollock's  Princ.  of  Cont. 
422 ;  Vborhees  v.  £hrl,  2  Hill,  283,  where  the  English  cases  and 
others  are  examined),  and  at  other  times  that  the  vendee  is  not 
hound  to  rescind  the  contract,  but  may,  if  he  elects,  use  the 
article  and  rely  upon  the  warranty.  The  first  part  of  this 
proposition  was  thought  by  Pegkham,  J.  (Dar/  v.  Pool,  52  N". 
Y.  416),  to  be  regarded  as  settled  in  this  State,  but  it  is  not 
material  here.  The  defendants  stand,  if  at  all,  on  the  last  al- 
ternative, and  are  supported  by  Mutter  v.  JSno  (14  N.  Y.  597), 
a  case  very  much  like  the  present.  The  goods  there  in  ques- 
tion had  indeed  been  manufactured,  but  at  the  time  of  sale 
were  in  the  bonded  warehouse  unopened  and  were  thence  de- 
livered to  the  purchaser  in  the  original  packages.  I  do  not  see 
that  this  circumstance  at  all  affects  the  principle  on  which  the 
rights  of  the  parties  depend.  In  the  case  cited  the  sale  was 
by  sample,  with  warranty  that  the  goods  corresponded 
with  it.  In  the  case  before  us  specimens  of  cloths  were  exhib- 
ited to  the  purchaser  with  a  warranty  that  those  to  be  fur- 
nished should  be  of  like  quality.  In  both  the  articles  shown^'tkv. 
were  sound  goods.  It  is  difBicult  to  see  why  in  one  case  as  in  ^ 
the  other  the  party  promising  shonld  not  perform  his  engage- 
ment, or  failing  to  do  so,  render  just  compensation-to  him  who 
relied  upon  the  promise.  Nor  can  it  be  material  whether  the 
liability  for  breach  of  warranty  is  enforced  by  a  direct  action 
for  damages,  or  by  way  of  counter-claim,  or  when  sued  for  the 
price  as  in  Mttiler  v.  JSho  {supra\  by  way  of  recoupment.  In 
that  case  it  is  said  the  claim  is  not  barred  by  the  continued 
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possession  of  the  goods,  bj  circumstances  of  delay  in  giving 
♦  notice  to  the  vendor,  nor  even  by  omitting  altogether  to  give 
such  notice  and  using  or  selling  the  property.  Although  the 
articles  when  ordered  had  no  existence,  the  contract  between  the 
parties  was  an  executory  agreement  for  sale  of  goods  and  not 
for  work  or  labor  in  producing  them,  so  was  that  in  Midler 
V.  Sno  {supra).  In  each  case  there  was  an  express  warranty. 
Tiie  rule  there  applied  seems  decisive  of  the  question  be- 
fore us. 

In  Day  V.  Pool  (63  Barb.  506 ;  affirmed  in  this  court,  52 
N.  Y.  416),  the  circumstances  were  in  a  more  literal  sense 
like  tliose  before  us.  The  action  was  for  an  alleged  breach  of 
warranty  in  an  executory  contract  for  the  sale  and  delivery  of 
rock-candy  syrup.  The  defendants  were  dealers  in  syrups  in 
the  city  of  New  York,  and  the  plaintiffs  wore  wine  makers  in 
Chautauqua  county.  It  appears  that  at  the  time  of  sale  the 
syrup  was  not  manufactured,  but  was  subsequently  to  be  pro- 
cured "by  the  defeudants  of  the  manufacturers  in  Boston.  A 
sample  was  exhibited  and  an  order  given  for  syrup  of  that  de- 
scription. 

Tiiere  was*  also  on  the  part  of  the  vendors  an  express  war- 
ranty as  to  quality.  The  syrup  was  delivered  in  different  lots. 
The  evidence  warranted  a  finding,  and  it  was  not  controverted 
by  tho  plaintiffs,  that  the  quality  of  the  syrup  could  be  de- 
tected on  examination  before  using,  and  that  it  was  in  fact  dis- 
covered and  known  to  them  at  the  time  they  used  it,  but 
although  found  not  to  correspond  cither  in  kind  or  quality  with 
that  agreed  to  be  sent,  it  was  not  returned  but  used  and  paid 
for.  At  the  trial  the  plaintiffs  were  nonsuited  upon  the 
ground  that  the  agreement  being  executory,  and  the  syrup  de- 
livered and  received  under  it  with  knowledge  of  its  quality, 
and  converted  by  the  plaintiffs  to  their  own^use,  without 
notice  to  the  defendants  that  they  would  not  receive -the  same 
upon  the  contract,  or  any  offer  to  return  it,  they  could  not  re- 
cover. The  nonsuit  was  set  aside  and  a  new  trial  granted  by 
the  Supreme  Court,  Fourth  Department,  after  a  careful  ex- 
ftmiuBtion  of  earlier  decisions.     Upon  appeal  by  the  defendant 
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to  this  court  the  order  was  affirmed,  and  the  plaintiffs  had 
jadgment  absohite  upon  the  ground  as  stated  by  Pkokham,  J., 
that  the  same  rights  and  remedies  should  attach  to  awar- 
anty  in  an  executory  as  in  a  present  sale,  and  that  where  there 
is  an  express  warranty,  the  purchaser  in  neither  case  is  bound 
to  return  the  property  upon  discovering  the  breach,  even  if 
he  have  the  right  to  do  so.  It  is  true  that  in  both  courts 
very  able  judges  dissented,  but  the  precedent  has  been  since 
followed  in  Dounoe  v.  Dow  (57  N.  Y.  16)  and  Gumey  v.  At 
(k  G,  West.  a.  E,  Co.  (58  id.  358),  where  the  judges  who 
dissented  in  Day  v.  JPool  concurred,  giving  judgment  up- 
on the  doctrine  of  that  case,  and  again  in  Daunce  v.  Dow 
{supra)j  where  after  a  new  trial  it  came  to  this  court  (64  N.  Y. 
411),  and  was  recognized  by  the  then  chief  judge,  who  had  dis- 
sented in  Day  v.  Pod,  as  establishing  that  by  an  executory 
agreement  for  sale  and  delivery  of  an  article  of  a  particular 
quality,  a  warranty  is  established  which  will  survive  the  ac- 
ceptance of  the  article. 

In  Parks  v.  Morris  Axe  and  Tool  Go.  (64  N.  Y.  586),  after 
referring  to  MuUer  v.  Eno  and  Day  v.  Pool^  the  court  held 
in  a  case  properly  calling  for  .such  decision,  that  a  warranty 
might  accompany  an  executory  contract  and  be  enforced  as 
such.  Indeed,  the  principles  of  law  applicable  to  either  case 
should  now  be  deemed  well  settled.  If  the  sale  is  of  existing! 
and  specific  goods,  with  or  without  warranty  of  quality,  the 
title  at  once  passes  to  tlie  purchaser,  and  where  there  is  an  ex- 
press warranty,  it  is,  if  untrue,  at  once  broken,  and  the  vendor 
becomes  liable  in  damages,  but  the  purchaser  cannot  for  that 
reason  either  refuse  to  accept  the  goods,  or  return  them.  If 
the  contract  is  executory,  and  the  goads  yet  to  be  manufac- 
tured, no  title  can  pass  until  delivery  or  some  equivalent  act 
to  which  both  parties  assent,  and  when  offered,  the  vendee 
may  reject  the  goods  as  not  answering  the  bargain,  but  if  the 
sale  was  with  warranty,  he  may  receive  the  goods  and  then  the 
same  consequences  attach  as  in  the  fomer  case,  and  among 
others,  the  right  to  compensation  if  the  warranty  is  broken. 

It  would  seem,  therefore,  that  the  learned  trial  judge  com- 
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mitted  no  error  in  denying  the  plaintiffs'  motion  for  a  verdict 
in  their  favor,  or  in  submitting  the  case  to  the  jury  as  one  in 
which,  if  an  express  warranty  was  proven,  the  defendants 
might  have  damages.  No  fault  was  found  by  the  appellants 
with  the  manner  of  that  submission,  or  the  instruction  to  the 
jury  in  respect  to  the  question,  nor  any  claim  made  either 
upon  the  motion  for  a  nonsuit,  or  at  the  close  of  the  case,  or 
at  any  other  time,  that  the  defects  constituting  a  breach  were 
80  ^^  open  and  plainly  apparent  as  to  deprive  the  defendants  of 
the  benefit  of  the  warranty."  Only  one  exception  to  the 
charge  was  taken  by  the  learned  counsel  for  the  plaintiffs,  and 
that  related  to  a  different  matter.  The  warranty  was  made  in 
March.  The  evidence  disclosed  that  after  the  arrival  of  the 
goods  in  New  York,  one  of  the  plaintiffs  carried  to  the  de- 
fendants samples  which  he  represented  came  with  them.  The 
defendants  found  them  satisfactory  and  like  the  original  sam- 
ples. After  this  the  goods  were  delivered.  The  trial  judge 
directed  the  jury  to  inquire  whether  the  defendants  were 
thereby  induced  to  refrain  from  examining  the  goods  before 
acceptance.  In  a  certain  view  of  the  case,  the  circumstance 
was  one  to  be  considered.  The  original  samples  were  of  sound 
goods  and  of  suitable  quality.  The  second  samples  were  of 
the  same  kind  and  were  delivered  for  the  information  of  the 
defendants.  The  goods  were  then  in  the  plaintiffs*  possession 
and  the  assurance  was  to  be  implied  from  the  plaintiffs'  act 
that  the  articles  were  in  fact  as  it  had  been  represented  they 
should  be.  It  might  at  least  be  considered  in  determining 
whether  the  defendants  had  been  guilty  of  unreasonable  delay 
or  neglect  in  examination.  {Dutchess  Go.  v.  Harding^  49  N. 
T.  324.) 

It  was  not  suggested  that  there  was  no  evidence  upon  which 
the  jury  might  answer  the  question,  nor  that  it  was  not  within 
the  issue.  It  is,  however,  unnecessary  to  discuss  the  excep- 
tion, because  the  jury  found  specifically  that  there  was  an*  ex 
press  warranty  of  quality,  and  no  fault  was  found  with,  nor 
exception  taken  to  the  instructions  that  in  such  a  case  the  de- 
fendants were  neither  bound  to  return  the  goods,  nor  give 
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notice  of  their  defective  character,  but  might  ase  or  sell  the 
same  and  yet  recover.  Therefore,  whether  or  not  the  accept- 
ance of  the  goods  was  induced  by  this  act  of  the  plaintifiEs,  was 
immaterial. 

The  appellants  make  a  farther  objection  that  the  verdict 
was  irregular  and  improper.  In  form  it  is  nnusuaL  It 
18  qaite  likely  it  expresses  some  of  the  reasoning  by  which 
the  jury  reached  their  conclusion.  The  defendants  asked  to 
be  allowed  $7,269.53,  or  besides  canceling  the  plaintiffs'  de- 
mand, $5,299.53,  with  interest.  The  jury  by  their  verdict  say 
they  allow  the  defendants  $6,404.53,  or  deducting  the  plaintiff's 
claim,  $4,286.50.  It  is  less  than  the  evidence  would  have 
warranted.  They  show,  also,  how  they  arrived  at  this  sum, 
and  indicate  an  expectation  or  opinion,  or,  as  the  appellants 
construe  the  verdict,  '^  recommended  "  that  the  damaged  goods 
"  be  returned."  The  objection  is  to  this  clause.  It  should 
have  been  urged  at  the  time  the  verdict  came  in  and  before  it 
was  recorded.  The  jury  might  then  have  been  sent  back  to 
reconsider  and  correct  it  as  they  saw  fit,  either  in  form  or  sub- 
stance. ( Warner  v.  jy.  Y.  C.  R.  R,  Co.,  52  N.  Y.  437.)  The 
plaintiffs,  however,  were  silent.  But  they  had  another  oppor- 
tunity. Judgment  was  entered.  It  recited  in  due  form  the 
trial  of  the  issues  and  a  general  verdict  for  the  defendants  for 
the  sum  above  stated,  viz.  :  $4,286.53,  and  judgment  accord- 
ingly. If  the  "recommendation"  of  the  jury  was  of  any 
significance  or  meaning,  it  was  for  the  advantage  of  the  plain- 
tiffs, and  could  have  been  insisted  upon  by  them.  They  were 
entitled  to  have  the  judgment  conform  to  the  verdict.  So, 
also,  it  could  be  waived.  With  notice  of  the  judgment  in  the 
form  stated,  they  made  no  complaint  of  variance  between  it 
and  the  verdict,  nor  did  they  move  to  make  it  conform  to  the 
verdict.  They  should  have  done  so.  (  WiUiama  v.  Thorrij 
81  N.  T.  382 ;  De  La/oaUette  v.  Wendt,  75  id.  579.)  The 
clause,  however,  was  properly  treated  by  the  court  as  surplus- 
age, and  in  the  judgment  they  corrected  the  verdict  by  drop- 
ping the  superfluous  parts,  yet  literally  followed  the  finding 
which  gave  the  sum  stated  "  for  the  defendants."     Thus  both 
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the  verdict  and  the  jadgment  pronounced  distinctly  upon  the 
issue  joined,  and  upon  the  whole  issue ;  nothing  else  was  ma- 
terial. The  preamble  amounted  to  nothing  and  could  not 
vitiate  the  rest.  It  was  the  proper  subject  of  amendment,  and 
the  court  could  not  hesitate,  as  an  ancient'  judge  expressed  it, 
"  to  work  the  verdict  into  form  and  make  it 'serve  "  (Hob.  54), 
not  indeed,  by  adding  or  subtracting  matter  of  fact,  but  per 
fecting  it  in  point  of  form. 

In  Taylor  v.  WUles  (3  Croke,  219),  an  action  of  assumpMj 
the  jury  found  for  the  plaintiff  and  *^  assessed  for  damages 
thirty-three  pounds,  six  shillings,  eight  pence,  to  be  paid  in 
dyeing,  if  by  law  it  may  be."  The  judgment  given  was  that 
he  should  recover  the  snm  stated  for  damages  assessed  by  the 
jury.  Upon  error  brought,  the  court  held  the  assessment  of 
dairiages  good,  '^but  that  which  is  found  after,  void,"  and 
therefore  the  judgment  was  affirmed. 

This  is  but  an  instance  of  the  general  rule  that  if  juries  find 
matter  not  submitted  to  them  and  not  pertinent  to  the  issue 
joined,  it  may  be  regarded  as  surplusage.  {Richmond  v. 
TaUmadge^  16  Johns.  312.)  Within  this  nile  we  think  the 
court  below  properly  dealt  with  the  question. 

The  exceptions  to  evidence  have  been  examined.  They 
seem  unimportant  and  have  been  sufficiently  considered  by  the 
General  Term.  We  agree,  therefore,  in  the  conclusion  reached 
by  that  court,  and  think  the  judgment  and  order  appealed  from 
should  be  affirmed. 

All  concur  except  Rugbb,  Oh.  J.,  not  voting. 

Judgment  affirmed. 


Thb  Board  of  Supebvisobs  of  the  Oottntt  of  Seneca,  Appel- 
lant, V.  Walter  H.  Allen  et  al..  Respondents. 

Under  the  proyisions  of  the  acta  of  1875  and  1879  (Chap.  605,  Laws  of  1875, 
chap.  218,  Laws  of  1879),  in  relation  to  the  coanty  treaaarers  of  the 
counties  of  Monroe  and  Seneca,  the  compensation  of  such  officers  is  limi- 
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ted  to  the  salaries  fixed  by  the  boards  of  superTisors  of  said  counties  as 
prescribed  by  the  ants  ;  they  are  aathorized  to  retain  the  commissions 
allowed  on  State  taxes,  but  only  for  the  benefit  of  their  respective  coun- 
ties, not  for  their  own  use. 

The  said  act  of  1875  is  not  violative  of  the  provision  of  the  State  Constitu- 
tion (Art.  8,  g  18)  prohibiting  the  passage  of  a  private  or  local  bill, 
increasing  or  decreasing  the  fees,  percentages,  or  allowances  of  public 
officers  during  their  terms  ;  it  does  not  in  terms  apply  to  the  county 
treasurers  in  office  at  the  time  of  its  passage,  and  it  is  to  be  presumed  the 
legislative  intent  was  to  make  it  applicable  only  to  future  treasurers. 

Nor  is  said  act  violative  of  the  constitutional  provision  (Art  8.,  §  33),  direct- 
ing the  legislature  to  confer  by  general  laws  upou  boards  of  supervisors 
additional  powers  of  local  legislation  and  administration,  as  said  provis- 
ion contains  nothing  prohibitory. 

Said  act  does  not  contravene  the  provision  of  said  Constitution  (Art.  8,  §  16) 
prohibiting  the  passage  of  a  local  or  private  bill,  embracing  more  than 
one  subject  and  requiring  that  to  be  expressed  in  the  title. 

The  title  of  the  act  of  1879  also  answers  the  requirements  of  said  constitu- 
tional provision. 

The  act  of  1879  does  not  appropriate  money  of  the  State  and  so  is  not  within 
the  provision  of  said  Constitution  (Art.  1,§  9),  requiring  a  two-thirds  vote, 
where  an  act  appropriates  public  moneys  for  /ocal  purposes. 

Where  a  treasurer  of  one  of  the  counties  named  refused  to  pay  over  the 
commissions  on  State  taxes,  in  an  action  upon  his  official  bond,  held,  that 
having  received  the  fund  under  and  by  virtue  of  said  acts,  he  could  not 
set  up  their  invalidity  and  on  that  ground  claim  to  retain  it  for  himself 
as  against  the  party  for  whose  benefit  he  received  it. 

(Argued  May  1, 1885 ;  decided  October  6,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  tbe  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  defend- 
ants, entered  upon  an  order  made  May  30, 1884,  which  denied 
a  motion  for  a  new  trial  and  directed  judgment  on  an  order 
dismissing  plaintiffs  complaint  on  trial. 

This  action  was  brought  upon  the  oflScial  bond  given  by 
defendant  Allen,  as  county  treasurer  of  Seneca  county,  to 
recover  certain  commissions  on  State  taxes  which  had  been 
received  by  said  treasurer  and  not  paid  over  or  accounted  for. 

William  F,  Cogswell  for  appellant.  The  .General  Term 
Nvas  in  error  in  holding  that  the  compensation  of  the  county 
treasurer,  as  fixed  by  the  board  of  supervisors,  was  not  the 
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whole  compensation  to  which  he  was  entitled,  and  that  in  addi- 
tion thereto  he  might  receive  one  per  cent*  for  receiving  and 
paying  over  the  State  tax.  (Laws  of  1875,  chap.  605,  §§  7,  8.) 
The  act  of  1875  is  not  a  private  or  local  bill,  and  if  it  were, 
its  constitntionalitj  wonld  be  saved  bj  the  doctrine  that  it  did 
not  apply  to  the  county  treasurers  then  in  office,  and  it  would 
lawfully  operate  upon  the  compensation  of  future  county 
treasurers.  (Oonner  v.  Mayor^  etc.j  5  N".  T.  285 ;  WiUiama 
V.  People,  24  id.  405 ;  Tift  v.  Gity  of  Buffalo,  82  id.  204 ; 
Kerrigan  v.  Force,  68  id.  381.)  If  the  act  of  1875  is  a  local 
bill,  there  is  but  one  subject  and  that  is  fully  expressed  in  the 
title.  {People,  ex  rel.  v.  Brigga,  50  N.  T.  553.)  It  did  not 
appropriate  public  money  for  local  purposes.  (§  9  of  art  1 
of  the  Constitution ;  Engliahbe  v,  Helmuth,  8  N.  Y.  294 ; 
Matter  of  Tax  Payers  of  Kingston,  40  How.  Pr.  444.)  De 
fendant  has  received  this  money  by  virtue  of  his  office  of 
county  treasurer,  and  it  is  none  of  his  business  to  raise  the 
question  as  to  whether  they  came  into  his  hands  as  such,  right- 
fully or  otherwise.  It  is  enough  for  him  that  he  has  received 
money  "  for  the  benefit  of  his  county."  {People  v.  Williams, 
3  T.  &  0.  338 ;  First  Nat.  Bk.  v.  Wheeler,  72  N.  Y.  201  ; 
Ross  V.  Gurtiss,  81  id.  606 ;  People  v.  Mead,  36  id.  224.) 

Gharles  A,  Hawley  for  respondents.  Chapter  605  of  the 
Laws  of  1875  violates  section  18  of  article  3  of  the  Constitu- 
tion because  it  is  a  local  bill  and  changed  the  fee3  and  per- 
centages and  allowances  of  the  county  treasurers  then  in  office. 
{People  V.  Banks,  67  N.  Y.  574 ;  Shanly  v.  Brooklyn,  30 
Hun,  398  ;  People  v.  HiUs,  35  N.  Y.  449  ;  PeopU  v.  O'Brien, 
88  id.  193 ;  Oaskin  v.  Meek,  42  id.  186 ;  People  v.  AUen, 
id.  378  ;  People  v.  Supervisors,  43  id.  10  ;  People  v.  GonCrs, 
54  id.  276  ;  Matter  of  Ghurch,  92  id.  1  ;  Healy  v.  Dudley,  5 
Lans.  125 ;  Smith's  Commentaries,  419.)  The  subject  of  the 
act  is  to  be  determined  by  its  provisions  and  not  by  its  title. 
{People  V.  MoGamh,  16  N.  Y.  58.)  It  is  not  sufficient  to  state 
in  general  terms  in  the  title  of  a  local  bill  that  it  is  an  act  to 
amend  a  certain  chapter  of  the  laws  of  a  previous  year,  when 
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such  chapter  consists  of  varioas  sections  sabject  to  distinct 
amendments.  {People  v.  Supervisors^  43  N".  Y.  10 ;  People  v. 
HiUs,  35  id.  449 ;  People  v.  O'Brien^  88  id.  193.)  The  object 
and  subject-matter  of  the  act  was  to  authorize  the  comptroller 
to  pay  over,  and  the  treasurer  to  retain  for  the  benefit  of  his 
county,  certain  public  moneys,  the  property  of  the  State.  {In 
re  Pavl^  94  N.  Y.  497.)  This  act  was  void  because  it  did  not 
receive  the  assent  of  two-thirds,  but  was  passed  as  a  three-fifths 
bill.  (Laws  of  1879,  chap.  213.)  On  this  subject  the  printed 
statute  is  presumptive  evidence  and  the  original  act  conclusive. 
(Peoj^  V.  Corn'ra,  54  N.  Y.  276 ;  Laws  of  1842,  chap.  305.) 
It  appropriated  public  moneys  for  local  purposes.  (Matter*  of 
Kingston,  40  How.  Pr.  444 ;  People  v.  Develm,  33  N.  Y.  269 ; 
People  V.  Some  Ins.  Co,,  92  id.  335 ;  Supervisors  v.  Otisy  62 
id.  88 ;  People  v.  AUen,  42  id.  378 ;  People  v.  Qm^rSy  54  id. 
276 ;  Supervisors  v.  (Ms,  62  id.  88.) 

Rapallo,  J.  The  act  of  1875  (Chap.  606),  and  that  of 
1879  (Chap.  218),  construed  together,  clearly  indicate  an  inten- 
tion  'to  limit  the  compensation  of  the  county  treasurers  of 
Monroe  and  Seneca  counties  to  the  salaries  authorized  by  the 
sixth  section  of  the  act  of  1875,  and  to  take  from  them  the 
percentages  to  which  they  were  formerly  entitled  on  State  as 
well  as  on  other  funds. 

The  sixth  sectioa  of  the  act  of  1875  provides  that  such 
treasurers,  whether  elected  or  appointed,  shall  receive  for  their 
services  as  such  treasurers  an  annual  salary  to  be  fixed  by  the 
board  of  supervisors,  and  that  they  shall  not  receive  to  their  own 
use  any  interest,  fees  or  other  compensation  for  their  services 
as  such  treasurers,  except  in  proceedings  for  the  sale  of 
land,  etc. 

Although  the  money  received  by  them  for  State  taxes  is 
collected  for  the  benefit  of  the  State,  the  county  treasurers 
receive  it  by  virtue  of  their  office  of  county  treasurer.  They 
are  county,  and  not  State  officers,  and  in  receiving  and  deposit- 
ing the  State  money,  they  discharge  in  behalf  of  the  county  an 
obligation  resting  upon  it. 
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Under  the  SeviBod  Statutes  county  treasurers  were  entitled 
to  retain  to  their  own  use^  as  compensation  for  their  services, 
a  commissioQ  of  one  per  cent  on  all  moneys  received  and  paid 
out  by  them.    (1  R.  S.  370,  §  26.) 

By  chapter  189  of  the  Laws  of  1846,  the  several  county 
treasurers  of  this  State  were  to  receive  for  their  services, 
instead  of  the  fees  then  allowed  by  law,  such  compensation  as 
should  be  fixed  by  the  boards  of  supervisors  of  their  respective 
counties,  not  exceeding  one-half  per  cent  for  receiving,  and 
one-half  per  cent  for  disbursing,  the  moneys  received  and  dis- 
bursed, and  in  no  case  to  exceed  the  sum  of  $500  per  annum. 
This  act  was  not  applicable  to  the  counties  of  New  York  and 
Kings. 

There  can  be  no  doubt  that  by  this  act  the  boards  of  super- 
visors were  empowered  to  fix  the  compensation  of  county 
treasurers  for  receiving  and  paying  out  State  as  well  as  county 
funds. 

The  act  of  1846  was  amended  by  chapter  110  of  the  Laws 
of  187 J,  by  providing  that,  in  addition  to  the  compensation 
fixed  by  the  boards  of  supervisors,  county  treasurers  should  be 
entitled  to  retain  a  commission  of  one  per  cent  on  every  dollar 
belonging  to  the  State  which  they  should  receive  and  pay  over ; 
but  in  no  case  to  exceed  the  sum  of  $500,  and  that  the  act 
should  not  apply  to  the  counties  of  New  York,  Kings,  Albany, 
Otsego,  Onondaga,  Eric  and  Westchester. 

The  act  of  1875  applied  to-  the  county  treasurers  of  the 
counties  of  Seneca  and  Monroe  only.  It  provided  for  their 
compensation  by  an  annual  salary,  and  that  they  shoald  not 
receive  to  their  own  use  any  other  compensation  for  their  ser- 
vices as  such  treasurers.  It  did  not  in  terms  refer  to  the  one 
per  cent  commission  allowed  under  the  Bevised  Statutes,  and 
the  acts  of  1846  and  1S71,  upon  moneys  collected  for  the 
State,  but  simply  provided  that  no  compensation  in  addition 
to  their  salary  should  be  received  by  county  treasurers  for 
their  own  use  for  their  services  as  such,  and  repealed  all  acts, 
parts  of  acts  and  special  laws  inconsistent  therewith.  If  any 
doubt  could  be  entertained  as  to  the  applicability  of  this  act  to 
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commissions  on  State  moneys,  sach  doubt  is  dispelled  by 
reference  to  the  act  of  1879  (Chap.  213),  which  amends  the 
act  of  1875,  applicable  to  Seneca  and  Monroe  counties,  by 
adding  section  12,  declaring  that  ^^  nothing  in  this  act  con- 
tained shall  be  construed  as  preventing  the  treasurers  of  the 
said  counties  from  retaining  for  the  ienefU  of  ikevr  counties 
respectively  the  same  compensation  for  receiving  and  paying 
the  money  belonging  to  the  State  every  year  as  that  allowed 
by  chapter  110  of  the  Laws  of  1871 ;  but  the  comptroller  is 
hereby  authorized  to  allow  to  the  said  treasurers  for  the  bene- 
fit of  their  respective  cownties^  on  the  State  taxes  heretofore 
and  hereafter  received  and  paid  over  by  them,  where  not 
already  allowed,  the  compensation  provided  by  sai4  chapter 
110.'' 

These  enactments,  relating  to  the  same  subject,  should  be 
construed  as  if  contained  in  the  same  act,  and  in  fact  the  pro- 
vision last  cited  is  incorporated  by  amendment  in  the  act  of 
1875.  Thus  construed  they  are  very  plain,  and  show  that 
their  intention  was  not  to  relieve  the  State  of  the  burden  of  the 
commission  of  one  per  cent  which,  under  the  Revised  Statutes 
and  the  acts  of  1846  and  1871,  was  chargeable  on  the  quota  of 
the  State  ta^ces  collected  in  each  county,  but  simply  to  preclude 
the  treasurers  of  the  counties  of  Monroe  and  Seneca  from  retain- 
ing such  commission  to  their  own  use,  and  to  confine  them  to 
the  salai'ies  paid  by  the  boards  of  supervisors,  at  the  same  time 
authorizing  them  to  retain  or  receive  such  commission  for  the 
benefit  of  their  respective  counties.  In  this  manner  the 
counties  are  indemnified,  in  part,  for  the  salaries  paid  to  their 
ooanty  treasurers.  The  practice  of  the  principal  offioei's  of  the 
State  in  leaving  undrawn,  or  paying  over  to  the  county  treasurers 
so  much  of  the  funds  coUeoted  for  the  State  as  would  cover 
their  commissions,  is  entirely  in  accord  with  this  construction. 
It  simply  recognizes  the  liability  of  the  State  to  bear  these 
commissions,  but  does  not  affect  the  question  whether  they  are 
to  go  to  the  counties  or  to  the  treasurers  for  their  own  use. 

Our  conclusion  in  this  respect  brings  us  to  the  questions 
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raised  by  the  respondents  as  to  the  constitutionality  of  the  acts 
of  1876  and  1879. 
The  first  objection  is  that  the  act  of  1875  is  a  local  bill  and 

violates  section  18  of  article  3  of  the  Constitution  which  pro- 
hibits the  passage  of  any  private  or  local  bill  increasing  or  de- 
creasing fees,  percentages  or  allowances  of  public  officers  during 
the  term  for  which  such  ofiicers  are  elected  or  appointed. 

Passing  the  question  whether  the  act  in  question  is  a  private 
or  local  bill,  it  is  a  sufficient  answer  to  this  objection  that  it  did 
not  in  terms  apply  to  county  treasurers  in  office  at  the  time  of 
its  passage,  and  as  it  might  lawfully  operate  to  affect  the  com- 
pensation of  future  treasurers,  we  must  presume  that  such  was 
the  intention.  {Kerrigan  v.  Fcyrce^  68  N.  Y.  881.)  Although 
it  did  not  affect  treasurer  in  office  in  1875,  it  is  not,  for  that 
reason,  invalid  as  to  the  defendant,  whose  tenn  did  not  begin 
until  January  1,  1879. 

Section  23  of  article  3  is  next  referred  to.  This  section 
directs  the  legislature  by  general  laws  to  confer  upon  boards  of 
supervisors  such  further  powers  of  local  legislation  and  admin- 
istration as  the  legislature  may  from  time  to  time  deem  expe- 
dient, but  it  contains  nothing  prohibitory. 

The  act  does  not  contravene  section  16  of  articles.  All  its 
provisions  relate  to  the  treasurers  of  the  counties  of  Seneca  and 
Monroe,  and  the  subject  is  sufficiently  embraced  in  the  title. 
The  provisions  authorizing  the  supervisors  to  designate  the 
banks  in  which  such  treasurers  shall  deposit  the  State  moneys, 
and  directing  such  banks  to  give  bonds,  pay  interest  and  keep 
accounts  with  the  State  treasurer,  are  all  parts  of  the  system 
established  by  the  act  for  the  custody  and  disposition  of  the 
State  funds  collected  by  the  treasurers  designated  in  the  title 
of  the  act,  and  are  connected  with  the  same  subject. 

The  title  of  the  act  of  1879  is,  in  our  judgment,  sufficient. 
It  not  only  refers  to  the  act  of  1876,  but  it  recites  the  title  of 
that  act,  which  expresses  the  subject  of  the  act  amended,  and 
the  amendment  is  simply  declaratory  of  the  meaning  of  that 
act. 

It  is  further  claimed  that  the  act  of  1879  appropriates 
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pnblic  money  for  local  purposes,  and  consequentlj,  under  sec- 
tion 9  of  article  1  of  the  Constitution,  required  a  two-thirds 
vote. 

The  act  does  not  appropriate  any  money  of  the  State.  It 
simply  directs  that  the  commissions  which,  under  former  laws, 
were  payable  to  the  county  treasurers  as  their  own  compensa- 
tion, be  retained  by  or  allowed  to  them  for  the  benefit  of  their 
respective  counties  instead  of  being  retained  by  them  for  their 
own  benefit.  This  money  belonging  to  the  counties,  having 
come  under  the  control  of  the  State  treasurer  by  being  depos- 
ited to  his  credit,  he  was  authorized  to  allow  the  same  to  the 
treasurers  for  the  benefit  of  their  respective  counties.  The 
money  in  question  in  this  action  was  not  collected  until  after 
the  passage  of  the  act. 

Bat  beyond  these  answers  to  the  objections  raised,  is  the 
f andamental  one  that  the  defendant  having  received  these  funds 
by  virtue  of  the  act  which  directed  that  they  should  be  allowed 
to  him  for  the  benefit  of  his  county,  he  cannot  set  up  the  in- 
validity of  the  act  under  which  he  received  the  money,  and  on 
that  ground  claim  to  retain  it  for  himself,  as  against  the  party 
for  whose  benefit  he  received  it.  {Rosa  v.  OurtisSy  31  N.  Y. 
606 ;  People  v.  Mead,  36  id.  224 ;  Mrst  Jfat  Bk.  v.  Wheeler, 
72  id.  201.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Assignment  of  Edwin  W.  Holbrook  et  al. 

ProoeedingB  ander  the  General  Assignment  Act  (Chap.  466,  Laws  of  1877, 
as  amended  by  chap.  818,  Laws  of  1878).  for  the  examination  of  witnesses 
are  warranted  only  when  taken  in  aid  of  the  assignment ;  they  are  not 
authorized  merely  to  show  that  property  has  been  fraadnlently  withheld 
or  preferences  fraudulently  given,  and  thus  to  assail  and  avoid  the  assign- 
ment.   Whoever  avails  himself  of  the  provisions  of  the  act  elects  to  join 
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in  aid  of  ita  purpose,  which  is  to  bring  in  and  diatributa  the  assigned 
property  according  to  the  terms  of  the  assignment. 

Under  the  provision  of  said  act  (§  21),  authorizing  the  county  judge,  on 
petition  of  a  party  interested,  to  order  the  examination  of  witnesses 
and  the  production  of  books  and  papers  before  him  or  a  referee,  the  ex- 
amination only  can  be  committed  to  a  referee,  who  is  to  take  and  file  the 
testimony  ;  the  judge  lias  no  authority  to  direct  the  referee  to  report  hie 
opinion  on  the  evidence,  or  to  examine  such  witnesses  or  compel  the  pro- 
duction of  such  books  and  papers  as  the  petitioner  may  require;  the  judge 
himself  must  in  his  order  name  the  witnesses,  and  the  books  and  papers. 
The  propriety  of  any  examination  sought  is  to  be  determined  by  the  judge 
and  may  not  be  delegated  to  a  referee. 

An  affidavit  of  an  attorney  for  the  petitioner  simply  of  his  belief  that  the 
testimony  of  a  witness  named  is  material  to  the  matters  concerned,  is  not 
sufficient  to  require  the  issuing  of  an  order  for  his  examination.  Such 
facts  or  information  should  be  presented  as  to  make  it  appear  tliat  some 
benefit  will  result  to  the  estate  from  the  examination. 

The  j  udge  to  whom  application  is  made  has  a  discretion  in  the  matter,  and 
unless  an  abuse  of  this  discretion  appears,  his  decision  may  not  be 
reviewed  on  appeal. 

(Argued  June  17,  1885  ;  decided  October  6,  1886.) 

Appbal  from  or^Jer  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  March  14, 1884,  which  affirmed  an  order  made  at  Special 
Term,  denying  a  motion  for  a  supplemental  order  of  reference, 
under  section  21  of  the  Geneiul  Assignment  Act  of  1877. 
(Laws  of  1877,  chap.  466,  as  amended  by  Laws  of  1878, 
chap.  318.) 

It  appeared  from  the  papers  that  in  July,  1883,  the  firm  of 
E.  W.  H.  &  Co.  made  a  general  assignment  for  the  Benefit  of 
their  creditors  to  one  D.,  who  was  subsequently  discharged  and 
V.  was  substituted  in  his  place.  On  the  8th  of  December,  1883, 
on  the  petition  of  the  Middletown  Bank,  a  creditor  of  the  firm, 
an  order  was  made  for  tlie  examination  of  the  assignors  and  as- 
signee, and  such  other  witnesses  as  might  be  ordered  to  appear 
before  a  referee,  and  the  production  of  books,  which  at  the 
time  of  the  assignment,  or  within  one  year  prior  thereto,  were 
kept  by  the  assignors,  for  the  purpose  of  ascertaining  whether 
all  the  property  of  the  assignors  had  been  turned  over  to  the 
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assignee,  or  whether  the  assignee  had  performed  his  duty.  The 
petition  contained  many  allegations  tending  to  show  that  the 
s^ignment  was  not  made  in  good  faith,  and  among  other  things 
that  some  of  the  preferred  debts  were  not  valid,  and  as  to  all 
these  matters  an  examination  was  asked  for.  The  order  seems 
to  have  been  ex  pa/rte^  and  was  broad  enough  to  cover  all 
questions  relating  to  the  extent,  value  and  situation  of  the 
assigned  estate.  A  motion  to  vacate  it  was  denied,  and  the 
examination  directed  to  go  on.  On  the  24th  of  January,  1884, 
and  after  evidence  had  been  taken,  on  several  hearings  the 
same  petitioner  obtained  an  order  from  another  judge,  requir- 
ing the  assignors  and  assignee  to  show  cause  why  a  supple- 
mental order  of  reference  should  not  be  made,  providing, 

i^ir«^.. That  the  referee  named  in  said  original  order  shall 
be  authorized  and  directed  to  report  his  opinion  with  the  testi- 
mony taken  by  him  upon  the  questions  so  referred  to  him. 

Second.  That  he  shall  subpoena  to  appear  before  him  with 
their  books  and  papers,  such  witnesses  as  may  be  material  in 
addition  to  those  named  in  said  original  order,  and  that  the 
petitioner  have  leave  to  examine  before  said  referee  said  addi- 
tional witnesses,  and  such  of  their  books  and  papers  as  he  may 
order  them  to  produce  for  inspection ;  or  providing  that  the 
referee  shall  subpoena  or  summon  to  appear  before  him,  with 
their  books  and  papers,  certain  witnesses  named  or  referred  to 
in  the  motion  papers,  in  addition  to  those  named  in  the  orig- 
inal order,  and  such  other  witnesses  as  may  appear  to  be  mate- 
rial, by  any  papers  which  may  be  served  upon  the  attorneys 
for  said  assignor  and  assignee,  at  least  two  days  before  the 
argument  of  the  motion  ;  and 

Third.  That  the  assignors  be  required  to  produce  before 
the  referee  all  books  and  papers  kept  by  them  since  the  organi- 
zation of  their  firm,  or  covering  such  shorter  period  as  said 
referee  may  deem  sufficient  for  the  purposes  of  the  investiga- 
tion. 

William  Henry  Cla/rk  for  appellant.    All  examinations 
under  section  21  of  the  Gteneral  Assignment  Act  of  1877  must 
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be  in  aid  of  the  assignment.  {Matter  of  Bumetty  8  Daly, 
363 ;  In  re  OcldsmUhj  10  id.  112.)  Parties  having  dealings 
with  the  assignors  can  be  examined  in  these  proceedings  for 
the  purpose  of  discovering  assets  of  which  the  assignee  should 
have  taken  possession,  and  this  for  the  purpose  of  showing 
miscoDduct  and  neglect  oE  dutj  on  the  part  of  the  assignee,  and 
for  the  general  benefit  of  the  assigned  estate.  (  Webber  v.  TV^oas, 
19  N.  Y.  Daily  Reg.,  No.  9 ;  SoutKa/rd  v.  BenneU,  72  N.  Y. 
424.)  The  twenty-first  section  of  the  General  Assignment  Act 
was  intended  to  provide  a  means  for  inquiring  into  the  fraudu- 
lent withholding  or  diversion  of  assets  by  the  assignor  prior  to 
the  assignment.  {In  re  Brown,  10  Daly,  116;  Matter  of 
Burtnetty  8  id.  363;  In  re  EvereU^  10  id.  99;  MatUyr  of 
Ooldsmithy  id.  99.)  The  validity  of  preferred  claims  can 
be  attacked  or  inquired  into  in  these  proceedings.  (Oode  of 
Oiv.  Proc,  §  2460  ;  In  re  Lewis,  81  N.  Y.  424.)  A  court  of 
equity  will  not  execute  a  trust  founded  in  fraud.  (1  Perry  on 
Trusts  [3d  ed.],  49.)  Preferences  are  not  favored  by  the  courts 
and  they  will  avoid  them  if  any  good  reason  can  be  found.  (2 
Perry  on  Trusts  [3d  ed.],  139.)  The  substituted  assignee 
should  be  removed  for  misconduct.  (Bishop  on  Insol.  Debt. 
160 ;  Dimon  v.  Ddmonico,  35  Barb.  654.) 

George  DeForest  Lord  for  respondent  It  was  not  com- 
petent for  the  court  to  grant  so  much  of  the  appellant's  appli- 
cation as  asked  that  the  referee  should  report  "  his  opinion  "  * 
*  *  "  upon  the  question  so  referred  to  him."  (Laws  of  1877, 
chap.  466,  §  21.) 

Danforth,  J.  The  primarj'  object  of  the  act  in  relation  to 
assignments  is  remedial,  and  it  should  be  liberally  and  bene- 
ficially construed.  It  does  not  follow,  however,  that  one,  be- 
cause he  claims  to  be,  or  in  fact  is  a  creditor,  may,  on  his  mere 
wish,  have  the  examination  of  such  books  and  witnesses  as  he 
selects  for  that  purpose.  He  must  invoke  a  judge.  Nor  is  it 
enough  for  him  to  have,  as  the  petitioner  here  had,  the  belief 
of  his  attorney,  although  on  oath,  ^^  that  the  testimony  of  each 
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and  every  of  the  witnesses  named  is  material  to  the  matters 
concerning  which  the  court  has  ordered  an  examination."  It 
should  be  made  to  appear  at  least  probable  that  some  benefit 
will  result  to  the  estate  from  the  examination.  Or,  in  other 
words,  the  judge  must  be  satisfied  not  only  that  the  proposed 
examination  is  in  good  faith  and  has  relation  to  the  assignment 
or  some  matter  connected  therewith,  but  that  the  witness  to  be 
examined  has,  or  the  book  or  paper  to  be  produced  contains 
information  pertinent  thereto.  The  statute  does  not  in  terms 
say  this,  but  it  requires  an  order  to  be  made  on  petition  and 
by  necessary  implication,  that  the  judge  who  makes  it  shall 
have  facts  or  information  before  him.  He  has  a  discretion  in 
the  matter,  and  if  no  reasonable  probability  is  shown  of  any 
good  resulting  to  the  estate  or  to  the  creditors,  the  petition 
should  be  denied.  Here  there  was  no  abuse  of  discretion. 
As  to  the  object  of  the  motion,  it  is  enough  to  say,  that  under 
section  21,  the  examination  only  is  committed  to  a  referee,  and 
the  evidence  so  obtained  is  to  be  filed  in  the  cx>unty  clerk's 
office  for  use  in  actions  or  other  proceedings.  His  opinion 
would  be  extra-judicial,  and  there  is  no  authority  vested  in  the 
judge  to  require  it  As  to  the  second,  the  judge  himself  must, 
in  his  order,  name  the  witnesses  to  be  examined,  and  cannot 
delegate  that  authority  to  a  referee  or  other  person,  and  upon 
the  papers  before  him  he  might  well  hold  that  no  reason  ap- 
peared for  the  examination  of  those  specified  by  the  petitioner. 
The  same  principle  applies  to  the  production  of  books  and 
papers.  Its  propriety,  under  this  section,  is  to  be  determined 
by  the  judge  and  cannot  be  delegated  to  a  referee.  A  very 
large  discretion  is  committed  to  the  court  or  judge  having 
charge  of  the  proceedings  under  this  act,  and,  by  its  very  terms, 
the  court  or  judge  is  to  make  all  necessary  orders  to  govern 
the  practice  under  it.     (§  26.) 

We  find,  therefore,  nothing  which  is  the  subject  of  review, 
unless  we  are  to  take  notice  of  the  opinion  of  the  judge  at 
Special  Term,  and  give  to  his  language  the  construction  con- 
tended for  by  the  appellant.  We  may  do  the  first  because  the 
order  appealed  from  recites  that  it  is  put  upon  the  ^'  grounds 
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stated  in  the  opinion  "  at  Special  Term.  {Tolman  v.  Syracuae^ 
eto.y  a.  jB.  (7o.,  92  N.  Y.  863.)  It  cannot  be  so  construed,  how- 
ever, as  to  imply  that  any  part  of  the  relief  asked  for,  except 
as  above  stated,  was  denied  for  want  of  power,  and  as  to  that 
the  court  was  clearly  right.  As  to  the  rest,  the  court  might 
well  conclude  that  the  original  order  was  broad  enough  to  per- 
mit any  legitimate  examination  tending  to  aid  in  the  adminis- 
tration of  the  assignment.  Beyond  that,  the  act  does  not  go. 
The  section  referred  to  (§  21)  is  indeed  very  broad,  but  its  lan- 
guage must  not  be  taken  too  literally.  In  any  view  it  is  in- 
quisitorial enough,  but  that  is  of  necessity.  The  statute 
regulates  the  action  of  a  debtor  in  disposing  of  his  property. 
It  is  restrictive,  imposing  conditions  unknown  to  the  common 
law,  among  others  that  he  shall  give  with  the  assignment  a  true 
account  of  all  of  his  creditors,  the  sums  owing  to  each,  the 
true  cause  and  consideration  therefor,  and  of  any  security  for 
its  payment,  and  so  of  his  estate. '  There  must  be  a  full  and 
true  inventory  of  it,  its  circumstances,  the  securities  and 
vouchers  relating  to  it,  its  nominal,  and  also  its  actual  value 
according  to  the  debtor's  knowledge,  and  although  these  ac- 
counts are  to  be  verified  it  is  evident  that  neither  the  creditors 
nor  the  assignee  are  to  be  concluded.  If  not  made  by  the 
debtor,  the  assignee  may  prepare  them  so  far  as  he  can,  and  for 
that  purpose  the  county  judge  may  compel  the  debtor,  or  any 
other  person,  to  appear  before  him  and  disclose  any  knowledge 
or  information  he  may  possess  "  necessary  to  the  proper  mak- 
ing of  such  inventory  or  schedule  "  (§  3).  Bo  the  assignee  may, 
through  an  order  of  the  county  judge,  call  upon  the  creditors 
to  present  their  claims  with  vouchers,  and  upon  his  petition,  or 
that  of  a  creditor,  an  accounting  may  be  had,  and  on  that  pro- 
ceeding the  judge  is  given  power  "  to  examine  the  parties  and 
witnesses  on  oath  in  relation  to  the  assignment  and  accounting, 
and  all  matters  connected  therewith     ♦     ♦     *    and  the  pro-  I 

duction  of  books  and  papers  "  (§  20).  As  he  is  to  take  and 
state  the  account,  so  he  may  ^^  settle  and  adjudicate  upon  it  and 
the  claims  presented"  (subd.  4).  Then  follows  section  21, 
declaring  |ihat  ^^  the  county  judge  may  also  at  any  time,  on 
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petition  of  any  party  interested,  order  the  examination  of  wit- 
nesses and  the  production  of  any  books  and  papers  by  any  party 
or  witness  before  him  or  before  a  referee  appointed  by  him  for 
such  purpose,  and  the  evidence  so  taken,  together  with  books 
and  papers,  or  extracts  therefrom,  as  the  case  may  be,  shall  be 
filed  in  the  county  clerk's  office,  and  may  be  used  in  evidence 
by  any  creditor  or  assignee  in  any  action  or  proceeding  then 
pending  or  which  may  hereafter  be  instituted.  No  witness  or 
party,  as  above  provided,  shall  be  excused  from  answering  on 
the  ground  that  his  answer  may  criminate  him,  but  such  an- 
swer  sliall  not  be  used  against  him  in  any  criminal  action  or 
proceeding." 

The  general  words  are  necessarily  qualified  and  limited  by 
the  purposes  of  the  act,  and  the  objects  thereinbefore  stated, 
as  the  end  of  the  examination.  So  construed  it  is  practicably 
just  and  reasonably  convenient.  If  the  words  control  so  that 
not  only  at  any  time,  but  for  any  and  all  purposes  which  a 
creditor  might  suggest,  an  examination  of  persons  and  books 
could  be  had,  there  would  be  palpable  injustice  and  absurity. 
The  statute  first  provides  for  examinations  at  specific  times 
and  occasions  —  upon  default  of  the  debtor  (§  3) ;  upon  the 
accounting  and  investigation  of  claims  (§  20).  The  section 
quoted  (21)  provides  a  similar  opportunity  without  reference 
^  to  these  events.  The  judge,  therefore,  may  at  any  time  when 
properly  moyed  order  it,  but  no  new  purpose  or  object  is 
declared.  Nor  need  it  have  been.  The  scope  of  the  examina- 
tion covers  the  object  of  the  statute.  The  debtor  and  any 
other  person  summoned  for  examination  must  give  such 
information  as  he  has  upon  the  topics  before  specified  —  the 
assignor's  property  and  matters  affecting  it.  The  debtor  may 
be  deemed  under  a  cross-examination  as  to  all  the  things 
required  to  be  disclosed  by  him  in  his  schedules  or  inventories. 
He  must  discover  his  whole  estate  and  effects  as  they  were  at 
the  date  of  the  assignment.  So  the  witness  must  answer  every 
question  put  to  him  about  the  debtor's  property,  whatever  the 
result  may  bo  to  either,  and  even,  although  the  answer  may 
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criminate  him,  it  mnst  be  given.  Thas  the  assignment  is 
aided  and  made  eflEective.  But  to  go  beyond  this  and  allow  an 
examination,  merely  to  show  that  property  has  been  fraudu- 
lently withheld,  and  preferences  frauduleurtly  given,  would 
convert  an  auxiliary  proceeding  into  a  direct  one,  and  prevent, 
not  facilitate,  the  administration  of  an  estate  in  the  mode  and 
under  the  circumstances  specified  by  statute.  For  that  the 
statute  has  not  provided.  It  may  happen  that  even  within  the 
limitations  suggested,  the  examination  will  disclose  frauds  and 
fraudulent  practices  in  withholding  or  concealing  property,  or 
in  enumerating  debts.  If  so,  it  "will  be  an  incident  of  which 
no  one  can  reasonably  complain,  and  of  which  the  creditor  in 
some  other  action  may  have  the  benefit.  But,  under  the  pro- 
visions in  question,  neither  the  court  nor  judge  can  initiate 
proceedings  for  that  purpose.  Nor  do  I  understand  the  cases 
cited  by  the  appellant  {In  re  Burtnett^  8  Daly,  363 ;  In  re 
jEveriUy  10  id.  99  ;  In  re  Ooldsmiihj  id.  112  ;  In  re  Broum, 
id.  116)  to  hold  otherwise.  They  all  in  substance  decide  that 
the  proceeding  is  warranted  only  when  taken  in  aid  of  the 
assignment.  The  whole  scheme  of  the  statute  is  directed  to 
bringing  in  and  distributing  the  assigned  property  according 
to  the  terms  of  the  assignment.  Whoever  avails  himself  of 
its  provisions  elects  to  join  in  aid  of  that  purpose.  If  a 
creditor  seeks  to  assail  the  assignment,  and  avoid  it,  he  must 
resort  to  those  actions  and  remedies  which  the  law  provides. 
For  example,  if  he  has  a  judgment  and  execution  to  supple- 
mentary proceedings,  for  affirmative  relief,  to  the  action  given 
to  compel  discovery  of  property  and  satisfaction  of  the  judg- 
ment. (New  Oode,  §  1871.)  It  would  lead  to  inextricable 
confusion,  if  these  remedies  were  pursued  under  the  act  in 
question.  The  jurisdiction  of  the  County  Court,  so  far  as  that 
statute  is  concerned,  is  limited  to  proceedings  under  it  (§  25), 
and  while  it  "has  full  power  to  do  all  and  every  act  relating 
to  the  assigned  estate,  the  assignees,  assignors  and  creditors " 
(§  25),  the  foundation  of  its  jurisdiction  is  the  assignment,  and 
while  it  may  exercise  not  only  specific  statutory  power,  but 
also  "  the  power  of  a  court  of  equity,"  it  is  confined  by  the 
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very  woixls  of  the  act  to  those  "  in  reference  to  the  trust  and 
any  matters  involved  therein."     (§  25.) 

Much  of  the  argument  of  the  appellant's  counsel  was  to  show 
that,  through. the  examination  sought  for,  it  would  appear  that 
the  aasigueo  had  mismanaged  his  trust,  and  his  points  say  that 
"  the  question  before  the  court  in  this  proceeding  is  whether 
for  his  misconduct  he  should  be  removed."  The  motion 
papers  contain  a  great  deal  of  matter  apparently  useful  for  no 
other  purpose.  But  no  such  question  was  passed  upon  by 
either  court,  nor  did  that  appear  to  be  within  the  order  to 
show  cause. 

We  find  no  error  in  the  order  made,  and  think  it  should  be 
affirmed. 

All  concur. 

Order  affirmed. 


Daniel  Lord,  Jr.,  as  Trustee,  etc.,  Kespondent,  v.  The  Ton- 
KERS  Fuel  Gas  Company  et  al..  Appellants. 

B  seems  that  under  the  provision  of  the  acts  of  1864  and  1871  (§  2,  chap. 
517,  Laws  of  1864,  as  amended  bj  chap.  481,  Laws  of  1871),  amending 
the  General  Manufacturing  Act  by  authorizing  a  corporation,  organized 
under  it,  upon  written  consent  of  stockholders  owning  two-thirds  of  its 
capital  stock,  to  mortgage  Its  real  and  personal  estate  to  secure  the  pay- 
ment  of  any  debt  which  may  be  contracted  by  it  in  the  business  for 
which  it  was  incorporated,  it  is  not  essential  to  the  yalidity  of  a  mort- 
gage  that  it  should  have  been  given  to  secure  an  antecedent  debt  ;  a  debt 
contracted  simultaneously  with  the  giving  of  the  security,  if  legitimate 
and  incurred  in  the  business  of  the  company,  is  within  the  authority 
C4>nf  erred. 

It  seems,  thexeiore,  that  where  a  bond  of  the  corporation,  secured  by  its 
mortgage,  is  given,  with  the  requisite  consent,  to  the  lender  for  money 
advanced  at  the  time,  to  be  used  for  the  legitimate  business  purposes  of 
the  corporation,  whether  the  payment  of  an  antecedent  debt  or  other  pur- 
poses for  which  it  is  entitled  to  borrow  money,  the  securities  are  valid. 

Where  a  trust  mortgage  is  given  by  such  a  corporation  to  secure  the  pay- 
ment of  its  negotiable  bonds  to  he  thereafter  issued,  it  is  not  essential 
that  the  debts  authorized  to  be  secured  should  be  in  existence  at  the 
time  of  the  execution  of  the  mortgage  and  bonds  ;  the  statute  is  com- 
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plied  with  if  the  bonds  are  negotiated  only  for  the  purpose  of  securing 
or  paying  debts  contracted  before  the  negotiation  ;  the  security  to  the 
creditors  then  for  the  first  time  comes  into  being,  and  is  as  effectual  as  if 
the  mortgage  was  executed  at  the  same  time  with  the  delivery  of  the 
bonds. 

The  act  of  1878  (Chap.  163,  Laws  of  1878),  authorizing  such  a  corporation 
to  secure  the  payment  of  any  debt  by  mortgaging  its  goods  and  chattels 
*'  and  also  the  franchises,  privileges,  rights  and  liberties  thereof/'  pro- 
vided the  written  consent  of  a  majority  of  the  stockholders  owning  at 
least  two-thirds  of  its  capital  stock  shall  first  be  filed,  did  not  operate  as 
a  repeal  of  said  acts  of  1864  and  1871;  it  simply  gave  it  power  to  add  to 
a  chattel  mortgage  a  mortgage  upon  the  corporate  franchises. 

A  consent  to  mortgage  the  real  and  personal  estate,  however,  does  not  au- 
thorize a  mortgage  of  the  corporate  franchises. 

Where,  therefore,  a  mortgage  was  executed  by  a  manufacturing  corporation 
upon  its  real  and  personal  property  and  also  its  rights,  privileges  and 
franchises,  to  secure  the  payment  of  its  negotiable  bonds,  the  proceeds  of 
which  were  used  in  payment  of  debts  of  the  corporation  contracted  in 
carrying  on  its  business  after  the  execution  of  the  mortgage,  the  bonds, 
however,  being  negotiated  only  and  proceeds  paid  to  the  corporation  as 
the  debts  became  due,  a  consent  of  stocktiblders  owning  two-thirds  of 
the  capital  stock  to  the  execution  of  its  mortgage  upon  its  real  and  per- 
sonal estate,  having  first  been  filed,  but  no  consent  to  mortgaging  the 
corporate  franchises  having  been  given,  held,  that  the  mortgage  was 
valid  as  a  lien  upon  the  property,  but  was  invalid  and  inoperative  as  to 
the  franchises,  privileges,  rights  or  liberties. 


(Argued  June  12,  1885 ;  decided  October  6, 1885.) 


Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicml^  department,  entered  upon  an 
order  made  December  24,^5^84,  which  affirmed  a  judgment  in 
favor  of  pkintiflE,  extern!  upon  a  decision  of  the  court  on  trial 
at  Special  Terip-r'' 

The  natiM^^f  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Ralph  E,  Prime  for  appellants.  Corporations  chartered 
under  the  General  Manufacturing  Act  of  1848  are  prohibited 
generally  from  mortgaging  any  of  their  property,  and  they  are 
specially  granted  power,  with  consent  of  stockholders,  to  mort- 
gage, for  the  single  and  only  purpose  of  securing  or  paying 
debts.     (Laws  of  1848,  chap.  40,  §  2 ;  Laws  of  1864,  chap.  517  ; 
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Laws  of  1871,  chap.  481 ;  Morey  v.  F.  Z.  <£  T.  Co.,  14  N.  Y. 
306 ;  Cwrtisa  v.  Zeamti^  15  id.  259 ;  Sill  v.  Gominff,  id.  300 ; 
People  V.  DrapeVy  id.  668 ;  Matter  of  Bonnaff^  23  id.  177 ; 
Rdnm  v.  Fuller,  24  id.  577;  People  v.  DoUr^  36  id.  65; 
FeUowa  v.  Heermana,  13  Abb.  [N.  S.]  7 ;  Rochester S.  Bk.  v. 
AvereU,  96  K  Y.  472.)  The  word  "debts  "  required  the  re- 
lation of  debtor  and  creditor.  {Weston  v.  Syracuse,  17  N.  Y. 
110 ;  Garrison  v.  Howe,  id.  458 ;  2  Hill,  220 ;  Bou  v.  Law  Die. 
"  Debt " ;  3  Blackst  Com.  154.)  The  mortgage  of  its  property, 
by  a  manafactnring  company  for  any  other  purpose  than  to  pay 
debts  is  illegal.  {Ga/rpenter  v.  Black  Hawk  G.  M.  Go.,  65  N. 
Y.  43 ;  Oreenpoint  S.  Go.  v.  Whitin,  69  id.  328 ;  Rochester 
S.  Bk.  V.  AvereU,  96  id.  467.)  The  contract  with  Stewart  was 
.not  a  debt  within  the  statute.  The  obligation  of  a  conti'act 
is  not  a  debt  till  the  money  becomes  payable.  (  Weston  v.  Syra- 
cuse,  17  N.  Y.  110;  Garrison  v,  Howe,  id.  458.)  These  mort- 
gages are  both  of  them  void  as  to  the  property,  goods,  chattels, 
franchises,  etc.,  for  lack  of  a  consent  ever  having  been  made 
by  a  sufficient  number  of  stockholders.  {Rochester  S.  Bk.  v. 
AverdL,  96  N.  Y.  472  ;  Garpenter  v.  Black  Hawk  Go.,  65  id. 
50.)  So  much  of  a  demand  against  the  person  whom  the  trustee 
represents  as  will  satisfy  the  claim  "  must  be  allowed  as  a  coun- 
ter-claim." (Code  Civ.  Pro.,  §§501,  502,  subd.  3.)  Counter- 
claim or  set-off  may  be  pleaded  in  an  action  to  foreclose  a 
mortgage.  {Hunt  v.  Ghapman,  51  N.  Y.  557 ;  Bathgate  v. 
Hasken,  59  id.  537 ;  Ghapman  v.  Robertson,  6  Paige,  627 ; 
Holden  v.  Gilbert,  8  id.  208 ;  Roosevelt  v.  Bk.  of  Niagara, 
Bopk.  579.)  The  Code  has  made  ample  provision  for  a  sev- 
eral judgment,  authorizing  judgment  for  or  against  one  or  more 
defendants,  and  for  the  determination  in  one  judgment  of  the 
ultimate  rights  of  the  parties  on  the  same  side  as  between 
themselves  and  to  grant  to  a  defendant  any  relief  to  which  he 
is  entitled.  (Code  Civ.  Pro.,  §  1204.)  The  receiver  has  the 
right  to  the  affirmative  relief  asked,  setting  aside  the  mortgages. 
(  Vail  V.  Hamilton,  85  N. Y.  453  ;  Rochester  S.  Bk.  v,  Averell, 
96  id.  472.) 
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(7.  Frost  for  respondent.  The  mortgages  were  valid,  al- 
though not  given  to  secure  the  payment  of  debts  due  or  con- 
tracted the  time  the  same  were  given.  (Laws  of  1864,  chap. 
517,  §  2 ;  Laws  of  1871,  chap.  481 ;  Rochester  S.  Bk.  v. 
Averell,  96  N.  Y.  472 ;  Greeripoint  S.  Co.  v.  Whitin,  69  id. 
328.)  The  mortgages  may  also  be  upheld  upon  the  princi- 
ple that  if  a  good  consideration  for  an.  investment  does  not 
exist  at  the  time  it  is  executed,  or  some  act  necessary  to  give 
it  vitality  is  omitted,  but  such  consideration  is  subsequently 
paid  or  advanced,  or  arises  in  anyway,  or  the  act  is  performed, 
the  instrument  from  that  time  becomes  operative.  {Sumner 
V.  Eicksj  2  Black,  532 ;  Jon^  v.  G.  <&  I.  Co.,  101  U.  S. 
627;  RocKesier  S.  £k.  v.  Averell,  9o  N.  Y.  467.)  All  the 
stockholders  are  presumed  to  have  known  of  the  expenditure 
of  the  moneys.  (Note  to  case  In  re  C.  <&  Y.  Ry.  Co.,  L.  R., 
4  Ch.  App.  753 ;  C.  G.  M.  Co.  v.  PlaU,  3  Daly,263 ;  Janes  v. 
G.  <6  L  Co.,  101  U.  S.  622.)  The  mortgages  were  valid  as  to 
the  personal  property  which  they  purport  to  cover.  (Laws  of 
1878,  chap.  163.) 

Rapallo,  J.  This  action  was  brought  for  the  foreclosure  of 
two  mortgages  made  by  the  corporation  defendant  to  the  plain- 
tiflE  as  trustee  for  bondholders,  the  ^rst  of  such  mortgages  being 
dated  November  1,  1880,  to  secure  the  payment  of  forty  bonds 
of  $1,000  each,  and  the  second  being  dated  February  5, 1881, 
to  secure  twenty  like  bonds  of  $1,000  each.  All  the  bonds 
were  payable  to  bearer  on  or  before  November  1,  1890,  with 
semi-annual  interest,  and  they  recited  that  they  were  made  to 
secure  the  payment  of  money  borrowed  by  the  company  for 
the  purpose  of  carrying  on  its  business. 

The  two  mortgages  covered  the  real  estate  of  the  company, 
also  certain  tools,  machinery,  gas  mains  and  chattels,  also  cer- 
tain i-ights,  privileges  and  franchises  granted  to  the  company 
by  the  corporation  of  the  city  of  Yonkers,  permitting  the  com- 
pany to  lay  gas  mains  in  the  streets,  and  also  the  corporate 
rights  and  franchises  of  the  company,  including  its  right  to  be 
a  corporation. 
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The  company  was  organized  under  the  General  Manufactur- 
ing Law  of  1848.  Stockholders,  owning  at  least  two- thirds  of 
the  capital  stock  of  the  company,  consented  to  the  execution  of 
mortgages  upon  its  real  and  personal  estate  to  secure  said  bonds, 
as  required  by  chapter  517  of  the  Laws  of  1864  and  chapter 
481  of  the  Laws  of  1871,  and  their  consents  were  duly  filed, 
but  no  consent  was  given  by  any  of  the  stockholders  to  the 
mortgaging  of  the  "  franchises,  privileges,  rights  and  liberties  " 
of  the  company  pursuant  to  chapter  163  of  the  Laws  of  1878. 

It  appears  from  the  findings  of  fact  of  the  trial  judge,  that 
nine  of  said  sixty  bonds  are  still  held  by  the  plaintiff,  unissued, 
and  that  the  sum  of  $51,000,  being  the  proceeds  of  fifty-one  of 
said  sixty  bonds,  was  paid  by  the  respective  holders  thereof  to 
the  said  company  after  the  execution  of  the  mortgages,  and 
^before  August  1, 1881,  and  was  used  in  the  payment  of  debts 
of  said  company  contracted  in  carrying  on  its  business  after 
the  execution  of  the  mortgages ;  but  it  is  also  found  tliat  such 
money  was  paid  to  the  company  only  as  its  debts  became  due, 
and  in  payment  thereof,  and  that  the  holders  of  said  fifty-one 
bonds  were  respective  purchasers  for  value. 

The  trial  court  found  that  the  said  mortgages  were  a  lien 
upon  and  bound  all  the  personal  property,  rights,  privileges 
and  franchises  described  therein.  Exception  was  taken  to  this 
finding. 

It  is  now  claimed  on  the  part  of  the  appellants  that  the 
mortgage  is  not  a  lien  either  on  the  real  or  personal  property 
of  the  company  or  upon  its  rights,  privileges  or  franchises,  and 
the  ground  upon  which  the  invalidity  of  the  whole  mortgage 
is  placed  is  that  it  was  not  given  to  secure  debts  existing  at  the 
time  of  its  execution. 

The  language  of  the  act  of  1864  (Ohap.  517,  as  amended  by 
the  act  of  1871,  chap.  481)  is  very  broad.  It  authorizes  any 
corporation  founded  under  the  General  Manufacturing  Law  of 
1848,  to  secure  the  payment  of  any  debt  which  may  be  con- 
tracted by  it  in  the  business  for  which  it  was  incorporated,  by 
mortgaging  all  or  any  part  of  the  real  or  personal  estate  of 
such  corporation,  and  declares  that  every  such  mortgage  shall 
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be  as  valid  as  if  executed  by  an  individual  owning' such  real  or 
personal  estate,  provided  the  written  consent  of  stockholders 
owning  at  least  two-thirds  of  the  capital  stock  oT  such  corpora- 
tion shall  be  filed  as  directed  by  the  act 

This  provision  effectually  relieves  such  corporations  from  the 
restriction  upon  their  corporate  capacity  to  give  any  lien  upon 
their  property  by  mortgage  or  otherwise,  imposed  by  section  2 
of  the  same  law  of  184S,  and,  reading  the  two  acts  together,  it 
is  evident  that  such  restriction  is  intended  only  to  limit  the 
general  powers  of  trustees  of  such  corporations,  and  subject 
them  to  the  control  of  the  stockholders,  in  the  matter  of  giving 
mortgages  or  liens,  and  was  not  founded  on  any  supposed  policy 
of  withholding  from  that  particular  class  of  corporations  the 
full  control  of  their  property  and  the  corporate  power  of  dispos- 
ing of  or  incumbering  it,  which  is  possessed  by  corporations 
in  general.  With  the  prescribed  consent  of  the  stockholders, 
they  are  declared  to  be  as  competent  as  natural  persons  to 
secure  the  payment  of  their  legitimate  debts  by  mortgage  upon 
their  real  or  personal  property. 

This  power  has  been  the  subject  of  consideration  in  several 
cases  which  have  come  before  this  court  since  the  passage  of 
the  act  of  I86i,and  the  view  has  been  repeatedly  expressed  in 
those  cases  that  the  power  should  bo  liberally  construed,  and 
that  a  substantial  compliance  with  its  conditions,  according  to 
their  spirit  and  intent,  was  all  that  was  required.  In  Garpen- 
ter  V.  Black  Hawk  Mining  Co.  (65  N.  T.  43)  decided  by  the 
Commission,  it  was  held  that  it  was  not  neces'zary  that  separate 
mortgages  should  be  executed  to  each  creditor  to  secure  his 
debt,  but  that  a  single  mortgage  to  one  or  more  persons  in 
trust  for  the  security  of  all  the  creditors  was  proper,  and  that 
the  mortgage  might  be  given  to  secure  bonds  issued  and 
delivered  to  creditors  or  sold  to  raise  money  to  pay  them.  In 
that  case  the  board  of  directors  of  the  company,  in  1866,  by 
resolution  authorized  the  president  and  treasurer,  on  receiving 
the  assent  of  stockholders  required  by  law,  to  cause  coupon 
bonds  of  $1,000  each  to  be  issued,  secured  by  a  mortgage  on 
the  property  of  the  company  to  the  amount  of  $250,000,  for 
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the  pnrpoee  of  meeting  expenses  in  construction  account  and 
general  indebtedness.  The  assent  was  given  and  the  mortgage 
executed,  reciting  that  its  purpose  was  to  secure  money  raised 
and  to  be  raised  for  the  general  business  and  liabilities  incurred 
in  the  management  and  improvement  of  the  property,  and 
carrying  on  the  mining  operations  of  the  company.  The  bonds 
were  issued  and  some  of  them  were  delivered  to  creditors  of 
the  company,  others  were  sold  and  the  proceeds  applied  in 
part  to  the  payment  of  debts,  and  in  part  to  the  expense  of 
working  the  mines  after  the  issue  of  the  bonds. 

The  action  was  brought  to  have  the  mortgage  declared  void 
and  a  sale  under  it  restrained,  and  judgment  was  rendered  for 
the  plaintiff  on  the  report  of  a  referee,  who  held  that  the 
mortgage  was  invalid  because  it  was  not  given  to  any  creditor 
to  secure  a  debt  of  the  company  ;  that  judgment  was  reversed 
at  the  General  Term  and  the  reversal  was  sustained  by  the 
judgment  of  this  court,  it  being  held  by  the  Commission  that  the 
mode  in  which  debts  should  be  secured  was  left  to  the  company ; 
that  the  mortgage  might  be  directly  to  the  creditors,  or  to 
trustees  for  their  benefit,  or  to  secure  bonds  issued  and  delivered 
to  the  creditors,  or  sold  to  raise  money  to  pay  them ;  that  as 
some  of  the  bonds  were  used  for  those  purposes  the  mortgage 
was,  at  all  events,  valid  to  the  extent  of  the  bonds  which  had 
been  thus  used,  and  was  not  invalid,  even  if  also  it  covered 
bonds  which  were  used  for  other  purposes. 

The  learned  commissioner  delivering  the  opinion,  (Eabl, 
0.,)  expressed  the  view  that  under  the  statute  a  mortgage 
could  not  be  made  merely  to  raise  money  to  carry  on  the  opera- 
tions of  the  company.  All  the  other  members  of  the  Commis- 
sion concurred  in  the  judgment,  but  they  all  declined,  in  terms, 
to  express  an  opinion  as  to  the  validity  or  invalidity  of  the  mort- 
gage as  a  security  for  the  bonds  which  wore  not  delivered  to 
pay  debts,  or  used  to  raise  money  to  pay  debts,  existing  at  the 
time  the  mortgage  was  executed.  That  question  was  thus  left 
an  open  one,  and  it  does  not  appear  to  have  arisen  in  any  sub- 
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sequent  case  in  this  State,  though  it  is  discussed  in  the  case  of 
Jones  V.  Gtiaranty  and  Indemnity  Co.  (101  U.  S.  622). 

Where  money  is  lent  to  an  individual  or  to  a  corporation 
authorized  to  borrow  money,  and  the  borrower  at  the  time  of 
the  loan  delivers  bis  bond  and  mortgage  as  security  for  the 
repayment  of  the  money  so  loaned,  it  can  hardly  be  questioned 
that  the  bond  and  mortgage  are  given  to  secure  a  debt  con- 
tracted by  the  borrower.  The  acts  of  1864  and  1871  declare 
that  where  the  requisite  consent  of  stockholders  is  given,  the 
mortgage  shall  be  as  valid  to  all  intents  and  purposes  as  if 
executed  by  an  individual.  The  only  other  restriction  is  that 
the  debt  secured  by  the  mortgage  must  be  one  contracted  in 
the  business  for  which  the  corporation  was  incorporated. 
There  is  nothing  in  the  statute  which  requires  that  it  should 
have  been  contracted  at  any  particular  time.  If  it  is  con- 
tracted simultaneously  with  the  giving  of  the  security,  and  is 
a  legitimate  debt  incurred  in  the  business  of  the  company,  it 
comes  within  the  letter  of  the  authority  conferred  by  the 
statute,  which  covers  "  any  debt  which  may  be  contracted  by 
it  in  the  business  for  which  it  is  incorporated."  As  to  a  mort- 
gage given  to  secure  future  advances,  different  questions  might 
arise,  but  where  a  bond  secured  by  mortgage  is  given  to  the 
lender  for  money  advanced  at  the  time,  the  borrower  becomes 
immediately  indebted,  and  it  would' seem  to  be  immaterial 
whether  the  money  is  applied  by  the  borrower  to  the  payment 
of  some  antecedent  debt,  or  to  other  purposes  for  which  he 
was  legitimately  entitled  to  borrow  the  money. 

The  onlv  conceivable  intent  which  could  be  attributed  to 
the  legislature  of  requiring  tliat  the  power  of  mortgaging  should 
be  confined  to  the  securing  of  debts  other  than  those  created 
simultaneously  with  the  giving  of  the  security,  would  be  to 
put  it  beyond  the  power  of  the  trustees  or  directors,  even  with 
the  assent  of  the  stockholders,  to  borrow  money  not  needed  for 
the  payment  of  previously  existing  debts,  and  thus  obtaining 
the  control  of  funds  which  they  might  misapply.  I  fail  to 
find  any  language  in  the  act  expressive  of  such  an  intent.  It 
likens  the  power  given  to  these  corporations  to  that  of  an  in- 
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dividual  to  mortgage  his  own  property  to  secure  any  debt 
which  he  may  contract,  and  there  is  no  restriction  upon  this 
power  except  that  the  assent  of  stockholders  must  be  obtained. 
In  Qreenpoint  Sugar  Go  v.  Whitin  (69  N.  T.  328),  it  is  said 
by  Chxtboh,  Ch.  J.,  at  page  333,  that  the  act  of  1864  removed 
the  restriction,  substantially,  imposed  by  the  act  of  1848,  with 
a  proviso  requiring  only  that  those  interested,  the  stockholders, 
should  consent ;  thus  plainly  evincing  that  the  purpose  and  in- 
tent were  to  protect  the  stockholders  from  improvident  or  cor- 
rupt acts  by  the  officers  of  the  company  ;  that  there  is  nothing 
showing  that  the  legislative  policy  regarded  the  mortgaging  of 
corporate  property  improper  'per  se,  but  the  policy  adopted  in- 
dicates a  fear  of  its  improper  exercise  and  an  intention  to  guard 
against  it.  And  again,  at  page  334,  that  the  act  of  mortgag- 
ing is  not  deemed  illegal,  but  the  principal  must  assent  in 
writing. 

In  that  case  the  mortgage  was  given  to  secure  the  purchase- 
price  of  real  estate  conveyed  to  the  company  by  the  mortgagee 
on  the  same  day  the  mortgage  was  executed,  but  which  had 
been  previously  occupied  by  the  company  under  a  contract  ot 
purchase. 

In  liooh^gter  Savings  Bank  v.  AvereU  (96  N.  T.  467),  the 
mortgage  was  given  to  secure  $10,000  borrowed  by  the  com- 
pany from  the  bank  at  the  time  of  the  execution  of  the  mort- 
gage. The  feature  existed  in  that  case  that  the  money  was 
borrowed  to  pay  certain  debts  of  the  company  and  was  so  ap- 
plied. The  question  did  not  arise  in  that  case  as  to  what  the 
result  would  have  been  in  the  absence  of  that  feature. 

Adopting  the  comparison,  suggested  by  the  statute,  with  the 
act  of  an  individual  mortgaging  his  own  property  to  secure 
the  payment  of  his  own  debt,  and  supposing  the  case  of  a 
principal,  having  an  agent  authorized  to  borrow  money  to  be 
used  in  the  business  of  the  principal,  and  that  the  principal 
should  under  that  state  of  existing  circumstances  give  a  power 
of  attorney  to  the  agent  empowering  him  to  secure  the  pay- 
ment of  "  any  debt  theretofora  contracted,  or  which  might  be 
contracted  by  him  in  the  business"  of  the  principal,  by  mort- 
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gage  on  his  real  estate,  can  it  be  doubted  that  a  mortgage 
given  by  the  agent  to  secure  money  borrowed  by  hitn  in  the 
business  of  his  principal,  simultaneously  with  the  giving  of 
the  mortgage  security,  would  be  within  the  terms  of  the  power  I 
I  can  see  no  reason  for  applying  a  different  rule  of  construc- 
tion to  an  authority  in  the  same  words,  contained  in  a  statute. 
Bnt  in  the  present  case  we  are  not  under  the  necessity  of  de- 
ciding that  question  or  determining  what  the  result  would 
have  been  if  the  bonds  had  been  sold,  or  money  raised  thereon 
by  the  company  for  purposes  other  than  the  payment  of  exist- 
ing debts.  It  ap[)ears  from  the  findings,  not  only  that  the 
money  paid  to  the  company  for  the  bonds  was  used  in  the  pay- 
ment of  its  debts,  but  that  the  money  was  so  paid  by  the  bond- 
holders to  the  company  only  as  its  other  existing  debts  became 
due.  The  bonds  secured  by  the  mortgage  did  not  acquire 
vitality  until  they  were  issued  to  purchasers  paying  value 
therefor,  and  did  not  until  then  become  liens  upon  the  mort- 
gaged property,  consequently  when  the  mortgage  lien  was 
created,  it  was,  as  to  each  bond  issued,  created  for  the  purpose 
of  paying  debts  then  owing  by  the  company,  and  was  so  ap- 
plied. There  is  nothing  in  the  act  which  requires  that  in  the 
case  of  a  trust  mortgage  to  secure  negotiable  bonds  to  be  there- 
after  issued,  the  debts  authorized  to  be  secured  should  be  in 
existence  at  the  time  the  mortgage  and  bonds  are  prepared 
and  executed.  Every  conceivable  intent  of  the  statute  is 
effectuated,  provided  the  bonds  are  negotiated  only  for  the 
purpose  of  securing  or  paying  debts  contracted  before  the 
negotiation  of  the  bonds.  Where  a  bond  of  this  description, 
having  no  previous  vitality,  is  delivered  to  a  creditor  of  the 
company  to  pay  or  secure  his  debt,  the  delivery  of  the  bond  is 
the  act  by  which  his  debt  becomes  secured.  The  security  to 
the  creditor  then  for  the  first  time  comes  into  being,  and  is  as 
effectual  as  if  the  mortgage  were  executed  at  the  same  time 
with  the  delivery  of  the  bond.  The  effect  is  the  same  if  the 
bond  is  sold  to  provide  means  to  pay  a  debt  existing  at  the 
time  of  the  sale,  and  the  proceeds  are  paid  to  the  creditor.  As 
held  in  the  case  of  Carpenter  v.  BtcMk  Hawk  Co.  (65  N.  Y.  43), 
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the  statute  prescribes  no  form  in  which  the  mortgage  shall  be 
made.  The  mode  in  which  the  mortgage  lien  shall  be  created 
is  left  to  the  company.  All  that  is  required  is  that  the  lien 
should  be  given  to  secure  a  legitimate  debt  of  the  corporation, 
and  any  appropriate  and  convenient  form  for  accomplishing 
that  end  may  be  adopted. 

Our  conclusion  is  that  the  judgment  below  should  be 
affirmed  in  so  far  as  it  sustains  the  validity  of  the  mortgage,  as 
a  lien  npon  the  real  and  personal  property  of  the  company. 
But  a  further  question  is  raised  as  to  its  validity  as  a  mortgage 
upon  its  franchises. 

In  Carpenter  v.  Black  Hawk  Co.  (65  N*.  Y.  50),  it  was  held 
that  a  corporation  could  not,  without  some  statute  allowing  it, 
either  sell  or  mortgage  its  franchises,  and  that  the  result  was 
that  the  mortgage  before  the  court,  in  that  case,  was  inoperative 
so  far  as  it  purported  to  convey  the  franchises  of  the  company. 

This  power,  which  was  not  conferred  by  any  of  the  previous 
statutes  upon  manufacturing  corporations,  was  supplied  by 
chapter  163  of  the  Laws  of  1878,  which  enacts  that  any  such 
corporation  may  secure  the  payment  of  any  debt  by  mortgaging 
all  or  any  part  of  its  goods,  or  chattels,  and  also  its  '^  franchises, 
privileges,  rights  and  liberties,"  provided  the  written  assent  of 
a  majority  of  the  stockholders,  owning  at  least  two-thirds  of 
the  capital  stock  of  such  corporation,  shall  first  be  filed. 

The  consent  in  the  present  case  covered  only  the  real  and 
personal  estate  of  the  company,  and  contained  no  mention  of 
its  franchises,  privileges,  rights  or  liberties.  This  omission 
is,  of  itself,  sufficient  ground  for  holding  the  mortgage  inop- 
erative as  to  those  rights. 

TTie  judgment  appealed  from  authorizes  the  sale  of  the  real 
and  personal  property,  and  also  of  all  the  rights,  privileges,  and 
franchises  described  in  the  mortgage.  In  so  far  as  it  authorizes 
a  sale  of  the  corporate  franchises  of  the  company,  the  judgment 
should  bo  reversed. 

We  do  not  think  that  the  act  of  1878  operates  as  a  repeal  of 
the  act  of  1864,  or  the  act  of  1871,  which  authorizes  the  mort- 
gaging of  the  real  and  personal  property  of  the  corporation, 
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with  the  assent  of  stockholders,  owning  at  least  two-thirds  of 
the  stock.  The  act  of  1878  require*  the  assent  of  "  a  majority 
of  the  stockholders^  owning  at  least  two-thirds  of  the  capital 
stock,  etc."  Whether  the  intention  was  to  require  the  consent 
of  a  majority  in  number  of  all  the  stockholders  of  th^company, 
as  well  as  a  two-thirds  majority  of  the  stock,  it  is  not  necessary 
now  to  determine,  for  we  do  not  think  that  the  act  was  intended 
to  take  away  the  previously  existing  power  of  the  owners 
of  two-thirds  of  the  stock,  to  authorize  the.  mortgaging  of 
the  real  and  personal  property  of  the  corporation,  but  only 
to  give  power  to  add  to  a  chattel  mortgage,  a  mortgage 
upon  the  corporate  franchises.  The  alleged  counter-claim 
set  up  in  the  answer  was  to  the  effect  that  some  of  the  parties, 
who,  at  the  time  of  the  commencement  of  the  action,  were  the 
holders  of  the  bonds,  were  stockholders  in  other  corporations, 
to  whose  interest  it  was  to  develop  certain  patented  processes 
for  manufacturing  gas,  and  that  they  procured  the  corporation 
defendant  to  expend  money  and  render  services  in  developing 
such  processes.  There  is  no  allegation  that  the  bondholdera 
so  interested  assumed  any  personal  responsibility  for  such 
expenditure,  nor  do  the  allegations  of  the  answer  disclose  any 
such  liability.  The  exception  to  the  exclusion  of  evidence,  in 
support  of  the  alleged  counter-claim,  is  not  well  taken. 

The  judgment  should  be  modified  so  as  to  exclude  from  the 
sale,  thereby  directed,  the  "  franchises,  privileges,  rights  and 
liberties  "  of  the  corporation  defendant,  and  as  thus  modified, 
affirmed,  without  costs. 

All  concur,  except  Easl,  J.,  not  voting. 

Judgment  accordingly. 


Stratford  P.  Davidson,  as  Trustee,  etc.,  Appellant  and 
Respondent,  V.  Thb  WBSTOHBSTBRGAs-LianT  Company,  Ap- 
pellant and  Bespondenjb. 

The  effect  of  the  provision  of  the  act  of  1872  (§  2,  chap.  874,  Laws  of  1873). 
amending  the  act  of  1848  (Chap.  87,  Laws  of  1848),  providing  for  the 
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formation  of  gas-light  companies  whicli  aathorizes  a  corporation  organ- 
ized  under  it  to  purchase  property  and  borrow  monej  necessary  for  its 
corporate  basiness,  and  to  issue  bonds,  and  mortgage  its  property  and 
franchises  to  secure  any  debts  so  contracted,  was  to  supersede  the  pro- 
visions of  the  Amendatory  Act  of  1867  (Chap.  480,  Laws  of  .1867),  which 
required  the  written  consent  of  two-thirds  of  the  stockholders  to  the 
execution  of  a  mortgage. 

A  corp>oration  organized  under  the  act  as  amended  has  power  to  purchase 
property  for  the  corporate  purposes,  to  contract  a  debt  therefor,  if  neces- 
sary, and  to  issue  bonds,  and  mortgage  its  property  and  franchises  to 
secure  the  paynient  thereof. 

The  provision  of  the  original  act  (§  3),  requiring  the  directors  of  such  a 
corporation  to  be  stockholders,  does  not  apply  to  the  original  organization. 
The  persons  named  in  the  certificate  of  incorporation  are  constituted 
directors  for  the  first  year  of  the  existence  of  the  corporation,  with  full 
power  to  act  as  such. 

Where,  therefore,  the  persons  named  in  the  certificate  of  incorporation  of 
such  a  company,  as  its  directors,  entered  into  a  contract  with  plaintiff, 
to  purchase  of  him  certain  property  required  by  the  company,  to  pay  him 
a  certain  amount  in  cash,  and  the  balance  in  the  stock  of  the  company  ; 
and  plaintiff,  in  lieu  of  the  cash,  accepted  the  company's  bonds,  secured 
by  mortgage  upon  its  property  and  franchises,  ?uld,  that  the  mortgage 
was  valid. 

In  an  action  to  foreclose  the  mortgage,  another  gas-light  company,  which 
had  succeeded  to  the  rights  of  the  mortgagor,  set  up  a  counter-claim  in 
substance,  that  A.,  the  real  principal  for  whom  plaintiff  acted,  and  certain 
associates  of  his  who  were  stockholders  of  defendant,  and  in  certain 
other  gas-light  companies,  all  of  which  were  interested  in  certain  patents, 
requested  and  instigated  defendant  to  make  experiments  to  test  the  value 
of  such  inventions,  and  by  the  aid  of  such  services  the  other  corporations 
were  enabled  to  sell  the  rights  owned  by  them  for  a  large  price. 
Defendant  did  not  allege  any  express  agreement  or  promise  to  pay  for 
such  services,  but  claimed  an  implied  promise  from  the  fact  of  the 
request  and  the  benefits  derived.  Held  untenable;  and  that  the  facts 
did  not  constitute  a  counter-claim. 

A  promise  to  pay  for  services  may  only  be  implied  by  the  courts, 
where  they  were  rendered  under  such  circumstances  as  authorized  the 
party  performing  to  entertain  a  reasonable  expectation  of  payment  by 
the  party  soliciting  performance. 

Defendant,  the  mortgagor,  executed  a  perpetual  lease  of  its  property  to 
another  corporation,  to  which  was  transferred  also  all  of  its  capital  stock,' 
and  said  other  company  assumed  the  payment  of  the  mortgage  ;  it 
attached  certain  fixtures  to  the  mortgaged  real  estate,  which  it  claimed, 
under  the  rule  applicable  between  landlord  and  tenant,  were  not  subject 
to  the  lien  of  the  mortgage.  HM  untenable  ;  that  said  lessee  was  for 
all  practical  purposes  the  actual  owner  of  the  property,  the  nominal 
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lesaor  simply  holding  the  title  as  trustee,  and  so  the  rale  did  not  apply, 
and  the  fixtures  when  annexed  became  part  of  the  realty. 
The  said  lessee  after  it  took  possession  laid  additional  mains  and  pipes,  which 
were  affixed  to  the  mains  laid  by  the  mortj^agor,  bat  at  points  remote 
from  the  mortgaged  real  estate.  HMy  that  they  did  not  l>eoome  changed 
in  their  nature  as  personal  property  by  such  attachment  and  were  not 
eabject  to  the  mortgage. 

(Argaed  Jane  11,  1885  ;  decided  October  6, 1885.) 

These  are  cross-appeals  from  different  portions  of  a  judg- 
ment of  the  Geaeral .  Term  of  the  Supreme  Court,  in  the 
second  judicial  department,  entered  upon  an  order  made  De- 
cember 24,  1884:,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  t}ie  action  and  the  material  facts  are  stated  in 
the  opinion. 

Calvin  Frost  for  plaintiff.  The  Westchester  Gas-light  Com- 
pany had  the  right  to  mortgage  its  property.  (Laws  of  1872, 
chap.  374 ;  Sedgwick  on  Stat,  and  Const.  Law,  123, 124, 125 ; 
Downs  on  Statutes,  531.)  The  objection  to  the  mortgage,  upon 
the  ground  that  the  directors  at  the  time  of  making  thereof 
were  not  the  holders  of  the  stock  of  the  company,  is  unten- 
able. (Laws  of  1848,  chap.  37,  §  1.)  The  act  of  the  directors 
in  making  the  mortgage  was  ratified  by  the  proceedings  of 
such  directors  at  the  subsequent  meetings,  after  they  had  be- 
come stockholders.  (  Whitney  v.  Weyrrban^  101  U.  S.  392 ; 
Babney  v.  StevenSy  10  Abb.  [N.  S.]  39.)  The  mortgage  and 
bonds  having  been  given  for  the  purchase-money  of  the  prop- 
erty, the  lien  attached  eo  instantly  as  a  part  of  an  indivisible 
transaction.  {Dttsenbury  v.  Hurlhurty  59  N.  T.  241 ;  Gaman 
V.  Lakey^  80  id.  345  ;  Greenpoint  Go.  v.  WMttn^  69  id.  338.) 
The  machinery  placed  on  the  premises  by  the  Yonkers  Fuel  Gas 
Company  is  covered  by  the  mortgage  of  plaintiff.  {Loughran 
V.  Ro88y  45  N.  Y.  792  ;  Washburn  v.  Sprout^  16  Mass.  448 ; 
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53  K  Y.  877 ;  Globe  MaMi  MiU«  Co.  v.  Quvnnotit,  76  id.  23 ; 
Ford  V.  C<M,  20  id.  344 ;  Tift  v.  H(yrton,  58  id.  877.) 

Ralph  E.  Prime  and  8.  H.  Thayer^  Jr.y  for  defendants*  Per- 
sonal property  put  upon  mortgaged  premises,  by  a  tenant  occu- 
pying under  a  lease,  and  placed  there  for  the  purpose  of  trade 
and  manufacture,  in  which  the  tenant  used  the  premises,  though 
affixed  to  the  freehold,  does  not  become  a  part  of  the  realty. 
(1  Washburn  on  Real  Property,  8,  868  ;  Ford  v.  CM,  20  N. 
T.  344 ;  MoU  v.  PaJ/rnevj  1  id.  564 ;  Yan  Nesa  v.  Pobckardy 
2  Peters,  141 ;  MiUer  v.  Plumb^  6  Cow.  665 ;  Cook  v.  Cham- 
plain  T,  Co,,  1  Den.  91 ;  Holmes  v.  Tremper^  20  Johns.  29 ; 
Tift  V.  Hortony  53  N.  T.  382  ;  Livingston  v.  Stdzer,  19  Hun, 
375 ;  Ombony  v.  Jones,  19  N.  Y.  234.)  Even  as  between  mort- 
gagor and  mortgagee,  this  property,  removable  without  injury 
to  the  inheritance,  and  none  of  it  even  attached  to  the  other 
machinery  and  pipes  except  by  bolts  and  lead-plugged  caps,  is 
to  be  deemed  personal  property,  and  would  as  against  a  mort- 
gagee pass  by  assignment  for  benefit  of  creditors.  (  Wells  v. 
Maples,  15  Hun,  90.)  Capital  stock  may  not  always  mean  the 
paper  representing  shares,  but  does  mean  property  or  money 
contributed  to  the  corporate  fund,  and  the  scrip  represents  the 
holder's  right  to  participate  or  partake  in  the  surplus  or  profits. 
{BurriU  v.  Bushwiok  E.  R.  Co.,  75  N.  T.  211,  216 ;  Barry 
y.Merch.  Ex.  Co.,  1  Sandf.  Ch.  280 ;  State  v.  MorristovmF. 
Asso.,  3  Zabr.  195.)  When  the  legislatare  enacts  that^  as  de- 
fendant, such  a  company  may  mortgage  to  secure  payment  of 
a  debt  for  cwrying  on  its  operations,  the  legislature  have 
as  effectually  forbidden  a  mortgage  for  raising  money  to  carry 
on  operations  or  for  any  other  purpose  than  an  actual  debt 
already  incurred  for  carrying  on  its  operations,  as  it  would  have 
been  if  it  were  so  expressly  stated.  That  which  is  to  be  infer- 
red' of  necessity  is  as  strong  as  though  expressly  stated.  {Moi^ey 
V.  F.  L.  &  T.  Co.,  14  N.  T.  306 ;  Curtis  v.  Leavitt,  15  id. 
259 ;  I^U  V.  Cominqy  id.  300 ;  People  v.  Draper,  id.  568 ; 
MaUefT  of  Bonnaffe,  23  id.  177 ;  People  v.  N.  T.  C.  R.  R. 
Co.,  24  id.  495 ;  Robins  v.  Fuller,  id.  577 ;  People  v.  Dolan, 
Sick  ELS  —  Vol.  LIV.  71 
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36  id.  65 ;  FeUowa  v.'  Beermans,  13  Abb.  {N.  S.]  7.)  The 
mortgage  cannot  be  BTsstained  as  a  lien  for  purchase-money,  for 
the  vendor's  lien  is  destroyed  by  his  taking  back  a  purchase- 
money  mortgage  or  even  a  note  or  other  obligation.  {Gaylard 
V.  Knapp^  15  Hun,  87 ;  HazettiTie  v.  Moore^  21  id.  385 ;  Wes- 
ton V.  Syracuse^  17  N.  Y.  110;  Oarnaon  v.  Hawe^  id.  458.) 
The  answers  of  the  Tonkers  Fuel  Gas  Company  ask  affirma- 
tive relief.  It  is  a  stockholder  of  the  mortgagor,  and  has  a  right 
to  have  the  corporation  of  which  it  is  a  stockholder  relieved  of 
the  mortgage  if  it  is  illegal,  {fireenpomt  8.  Co.  v.  Whitin^ 
69  N.  T.  333.)  The  receiver  is  also  entitled  to  relief  as  such. 
(  Vail  V.  Hamilton^  86  N,  T.  543 ;  Curtis  v.  Leavitt^  15  id.  45.) 
Where  an  action  is  brought  by  a  trustee,  so  much  of  the  de- 
mand  against  the  person  whom  the  trustee  represents  as  will 
satisfy  the  claim  "  must  be  allowed  as  a  counter-claim.''  (Code 
Civ.  Pro.,  §§  501,  502,  subd.  3.)  Counter-claim  or  setoff  may 
be  pleaded  in  an  action  to  foreclose  a  mortgage.  {Hunt  v. 
Chapmcmy  51  N.  Y.  557 ;  Bathgate  v.  Eashi/n^  59  id.  537 ; 
Chap^nan  v.  Robertson^  6  Paige,  627;  Holden  v.  OHhert^  8 
id.  208 ;  Roosevelt  v.  Bk,  of  Niaga/ra^  Hopk.  579.) 

RuGER,  Ch.  J.  This  is  an  action,  by  the  plaintiff,  as  trustee 
of  certain  bondholders,  to  foreclose  a  mortgage  given  for  their 
security,  on  October  15,  1875,  by  the  Westchester  Gas-light 
Company,  upon  certain  real  and  personal  property  described 
substantially  as  follows :  Certain  parcels  of  land  in  the  city  of 
Yonkers  and  the  tenements,  hereditaments  and  appurtenances 
thereto  belonging,  '^  and  all  the  buildings,  gasometers,  retorts, 
meters,  and  all  machinery,  tools  and  implements  belonging  to 
said  party  of  the  first  part  and  now  in  or  upon  the  said  premises 
hereinbefore  described  ; "  and  also  upon  their  right,  title  and 
interest  in  a  certain  invention  for  manufacturing  illuminating 
gas ;  and  also  the  rights,  privileges,  franchises,  property  and 
benefits  acquired  by  them  through  several  grants  and  convey- 
ances from  Yonkers  to  construct  and  lay  gas-pipes  and  mains 
in  the  streets  of  said  city ;  and  all  gas-pipes  already  laid,  owned 
and  possessed  by  said  party  of  the  first  part  in  said  city  of 
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Yonkers ;  and  all  the  rights,  privileges  and  permission  to  lay 
gas-pipes  in  and  through  the  streets  and  avenues  of  said  city 
owned,  used  and  held  by  the  party  of  the  first  part.  The 
mortgagors  and  their  lessees,  the  Yonkers  Fuel  Gas  Company, 
the  receiver  of  both  of  said  companies,  and  certain  of  their 
creditors,  were  made  defendants.  The  companies  and  their 
receivers  alone  appear  and  defend.  The  answers  allege  several 
defenses,  among  which  are,  firsty  the  invalidity  of  the  mortgage 
for  want  of  statutory  power  on  the  part  of  the  corporation  to 
give  it,  for  the  purposes  stated  in  the  instrument ;  second^  the 
omission,  to  obtain  the  written  consent  for  its  execution,  of  two- 
thirds  of  the  stockholders  of  the  mortgagor ;  thirds  the  want 
of  authority,  by  reason  of  the  absence  of  the  proper  qualifica- 
tions as  stockholders,  on  the  part  of  the  directors  assuming  to 
authorize  its  execution  \fourt\  certain  claims  set  up  by  the  Yon- 
kers company,  by  way  of  counter-claim ;  ^TAfift\  that  the  claim 
included  property  not  covered  by  the  mortgage,  for  the  reason 
that  it  had  been  added  to  the  mortgaged  property,  subsequent 
to  its  execution  by  certain  lessees,  for  the  purposes  of  trade 
and  manufacture.  The  defenses  will  be  noticed  in  the  order  in 
which  they  have  been  stated. 

Fivi^,  The  mortgage  recited  that  it  was  given  to  secure  the 
payment  of  bonds  to  the  amount  of  $50,000,  to  be  issued  for 
the  purpose  of  borrowing  that  sum  to  carry  on  the  operations 
of  the  company.  The  trial  court  found,  as  matter  of  fact,  that 
it  was  delivered  to  the  plaintiff  in  payment  of  a  part  of  the 
purchase-price  of  the  mortgaged  property.  This  finding  was 
based  upon  uncontroverted  evidence,  and  must  here  be  assumed 
conclusive.  By  the  terms  of  purchase,  the  Westchester  Gas- 
light Company  bought  the  property  described  in  the  mortgage 
of  Davidson,  the  plaintiff,  agreeing  to  pay  therefor  $50,000  in 
cash  and  $200,000  in  the  stock  of  the  company.  Davidson 
accepted  the  mortgage  in  lieu  of  the  cash  payment,  and  it  was 
competent  for  him  to  do  so  without  impairing  its  validity,  and 
for  the  company  to  transfer  it  to  him  in  lieu  of  the  money 
which  it  was  authorized  to  borrow  for  the  purpose  of  making 
such  payment.    The  result  accomplished  by  this  transaction 
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was  the  precise  equivalent  of  a  delivery  to  a  creditor,  to  secure 
a  loan,  and  did  not  constitute  a  diversion  of  the  mortgage  from 
its  intended  object.  The  agreement  of  purchase  created  a 
debt,  and  the  purpose  of  its  creation  being  to  enable  the  com- 
pany to  carry  on  its  business  operations,  the  transaction  was 
brought  within  the  terms  of  the  statute  authorizing  such  a  cor- 
poration to  mortgage  its  property.  (§  2,  chap.  374,  Laws  of 
1872.)  By  section  2  of  chapter  37  of  the  Laws  of  184:8,  being 
the  original  act,  under  which  the  company  in  question  was  or- 
ganized, it  was  prohibited  from  mortgaging  its  property  for 
any  purpose  whatever.  This  act  was  amended  in  1867  by 
chapter  480  of  the  laws  of  that  year,  authorizing  such  a  com- 
pany, upon  the  written  ^consent  of  two-thirds  of  its  stockhold- 
ers, to  mortgage  its  real  estate,  for  the  purpose  of  securing  the 
payment  of  any  bonds  that  may  be  issued,  or  debt  that  may  be 
contracted,  for  the  extension  or  improvement  of  its  works. 
The  act  was  again  amended  by  the  law  of  1872,  referred  to, 
whereby  such  corporations  were  authorized  to  purchase,  hold 
and  convey  any  real  or  personal  estate  necessary  to  enable  them 
to  carry  on  their  corporate  operations,  and  also  to  borrow  such 
sums  of  money,  not  exceeding  one-half  of  their  capital,  as 
might  be  necessary  to  carry  on  their  business,  and  to  issue  and 
dispose  of  their  bonds  for  any  amount  so  borrowed,  and  mort- 
gage the  corporate  property,  and  franchises,  of  the  company,  to 
secare  the  payment  of  any  debt  contracted  by  it,  for  the  pur- 
poses aforesaid.  The  obvious  effect  of  the  latter  act  was  to 
supersede  the  provisions  of  the  law  of  1867  requiring  the 
assent  of  two-thirds  of  its  stockholders,  as  a  condition  to  the 
exercise  of  the  right  to  mortgage,  and  to  enlarge  the  power  of 
the  company  to  mortgage,  so  as  to  include  personal  property 
and  franchises,  as  well  as  real  estate,  and  to  cover  the  payment 
of  all  debts  contracted  for  the  legitimate  operations  of  the  cor- 
poration. 

The  power  to  purchase  property  for  the  purposes  of  the 
corporation,  and,  if  necessary,  to  contract  a  debt  therefor,  is 
expressly  given  to  the  corporation,  and  authority  to  mortgage 
its  property  for  the  payment  of  such  debt  is  clearly  within  the 
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spirit  as  well  as  the  letter  of  the  statute.  It  would  seem, 
therefore,  that  the  first  and  second  defenses'  are  not  well 
founded. 

Third,  The  objection  to  the  validity  of  the  mortgage,  upon 
the  ground  that  the  persons  acting  as  a  board  of  directors,  for 
the  mortgagor,  were  not  at  the  time  of  passing  the  resolution' 
authorizing  the  mortgage,  stockholders  of  such  company,  and 
were,  therefore,  not  qualified  under  the  statute  to  act  as  such 
directors,  is  not  tenable.  The  provisions  of  the  statute  (§  3, 
chap.  37,  Laws  of  1848)  requiring  the  stock,  property,  and  con- 
cerns of  such  company  to  be  managed  by  directors  who  shall 
respectively  be  stockholders  of  the  company,  and  who  shall, 
except  the  first  year,  be  annually  elected  by  the  stockholders, 
do  not  apply  to  the  original  organization  of  a  company  formed 
under  said  act.  The  language  of  section  1  of  the  act,  by  ex- 
press terms,  makes  the  persons  named  in  the  certificate  of  in- 
corporation, as  such,  directors  of  the  company  for  the  first 
year  of  its  existence,  and  confers  upon  such  persons  fall  power 
to  act  as  directors  in  the  performance  of  any  corporate  duty 
after  the  filing  of  such  certificate.  The  corporate  authority  of 
such  an  organization  must  from  necessity  be  coincident  with 
the  inception  of  its  corporate  existence,  and  antedate  the  acqui- 
sition by  it,  of  property  or  the  issue  of  stock  certificates  repre- 
senting such  property.  It  is  conceded  that  the  persons  passing 
the  resolution  were  those  named  as  directors  in  the  original 
certificate  of  incorporation,  and  that  the  purchase  of  the  prop- 
erty m  question  was  one  of  the  first  official  acts  of  the  corpo- 
ration ;  that  the  property  thus  purchased  of  the  plaintifE  fur- 
nished the  basis  of  capital,  upon  which  their  corporate  stock 
was  distributed,  and  that  certificates  for  its  entire  amount  in 
payment  of  such  purchase  were  issued  and  delivered  to  the 
plaintifE  simultaneously  with  the  conveyance  of  the  property 
to  the  corporation  by  him  and  the  delivery  to  him  of  the  mort- 
gage. It  is  quite  obvious  that  the  statute  cannot  be  made 
effective  under  any  other  interpretation,  and  it  is  a  primary 
rule  of  construction  to  give  some  effect  to  the  expressions  of 
the  legislative  will,  if  consistent  with  a  reasonable  inter preta- 
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tion  of  its  language.  If  its  provisions  be  so  constraed  as  to 
reqaire  the  existence  of  stockholders  before  there  is  a  legal 
organization,  it  mnst  necessarily  defeat  the  creation  of  any  cor- 
poration Hnder  it,  as  it  is  qnite  manifest  that  stock  cannot  be 
owned  in  a  corporation,  which  has  itself  no  legal  existence 
The  terms  of  the  act  providing  for  the  appointment  of  di- 
rectors for  the 'first  year  do  not  require  such  an  interpretation, 
and  it  is  contrary  to  reason  and  settled  rules  of  construction  to 
ascribe  to  a  statute  such  a  meaning  as  will  nullify  its  operation 
if  it  is  capable  of  any  other  interpretation. 

FovHK  We  do  not  think  the  circumstances  detailed  in  the 
answer  show  any  liability  on  the  part  of  Mr.  Astor  which 
constitutes  a  valid  counter-claim  in  behalf  of  the  Yonkers  com- 
pany, against  the  plaintifi's  demand.  The  claim  is  that  Astor, 
the  plaintiff's  sole  beneficiary,  and  others,  his  associates,  be- 
came indebted  to  the  Yonkers  Fuel  Gas  Company,  for  certain 
services  rendered  by  it  at  the  "  instigation  and  request "  of 
said  Astor  and  his  associates,  in  illustrating  by  experiment  and 
otherwise  the  manufacture  of  water  gas  by  two  certain  pro- 
cesses, called  the  Strong  patent,  and  the  Lowe  patent.  It  is 
also  alleged  that  the  right  to  manufacture  such  gas  in  the  city 
of  Yonkers  was  owned  exclusively  by  said  Yonkers  company, 
and  in  all  other  places  in  the  United  States  in  certain  described 
proportions  by  the  American  Gas,  Fuel  and  Light  Company 
and  the  Strong  Gas,  Fuel  and  Light  Company,  in  all  of  which 
companies  the  said  Astor  and  his  associates  were  alleged  to 
have  been,  either  directly  or  indirectly,  stockholders,  and  by 
the  aid  of  which  services  the  last-mentioned  companies  were 
enabled  to  sell  for  a  large  price,  rights  owned  by  them.  It  is 
not  claimed  that  these  services  were  rendered  under  any  ex- 
press agreement  or  promise  of  payment  therefor,  but  it  is 
argued  that  a  promise  to  pay  for  such  services  may  be  inferred 
from  the  fact  of  the  request  to  perform  them,  and  the  benefits 
derived  from  their  performance.  We  do  not  think  that  such 
a  promise  can,  under  the  circumstances  of  this  case,  be  implied. 
A  promise  to  pay  for  services  is  sometimes  implied  by  law ; 
but  this  is  done  only  when  the  court  can  see  that  they  were 
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rendered  under  such  circumstances  as  authorized  the  party  per- 
forming to  entertain  a  reasonable  expectation  of  their  payment 
by  the  party  soliciting  the  performance.  (Story  on  Cont.,  §  12.) 
The  circumstances  set  forth  in  the  answer  do  not  seem  to 
justify  such  an  inference.  If  any  promise  could  be  implied  it 
would  in  equity  seem  to  arise  against  the  corporation  benefited, 
instead  of  some  of  its  individual  stockholders  who  might  thus 
be  subjected  to  burdens  out  of  all  proportioato  the  extent  of 
their  interest  in  the  property  benefited.  Neither  could  a 
several  promise  be  inferred  as  against  one  of  several  persons  at 
whose  joint  instigation  and  request  such  services  were  rendered. 
Reason  and  justice  forbid  the  assumption  that  there  could  have 
been  any  expectation,  or  understanding,  on  the  part  of  any  of 
the  parties  to  this  transaction,  that  one  of  the  associates  intended 
to  assume  the  sole  liability  for  expenses,  which  necessarily 
inured  to  the  benefit  of  many  other  persons.  It  appears  also 
that  the  defendant.  The  Yonkers  Fuel  Gas  Company,  was  a 
part  owner  and  interested  in  the  processes  illustrated,  and  the 
persons  requesting  and  instigating  such  services  were  officers 
and  stockholders  of  that  company.  Such  services  were  per< 
formed  apparently  in  the  line  of  the  corporate  business  of  such 
company  and  were  quite  as  beneficial  to  its  own  interests  as  to 
those  of  others.  It  can  hardly  be  claimed  that  a  cause  of 
action  arose  in  its  favor,  against  its  own  stockholders  by  reason 
of  experiments  made  for  its  own  benefit,  with  its  own  property 
even  if  made  at  the  suggestion  of  such  stockholders.  If  stock-* 
holders  in  a  corporation  have  sufficient  influence  to  induce  a 
certain  course  of  procedure,  in  the  prosecution  of  the  corporate 
business,  it  is  difficult  to  see  what  liability  they  incur  to  the 
corporation  in  the  event  even  that  iBuch  course  finally  turns 
out  to  be  unprofitable  to  the  company.  Any  ulterior  object 
which  such  persons  had  in  deriving  incidental  benefits  from 
such  course  of  action,  would  not  render,  them  liable  for  the 
incidental  expense,  in  the  absence  of  an  agreement  to  become 
thus  liable.  If  the  managers  of  that  company  have  illegally 
prostituted  their  authority  as  officers  to  use  its  funds  for  their 
personal  advantage,  they  would  doubtless  be  liable  in  an  ap- 
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propriate  form  of  action  for  such  illt^al  conduct,  but  it  certainly 
would  not,  under  the  circumstances  alleged  in  the  answer,  be 
upon  the  theory  of  an  implied  promise  to  repay  the  funds 
thus  misapplied.  The  action  in  such  case  would  be  to  recover 
for  the  wrong  and  injury  done  to  the  corporate  rights,  and 
would  not  bo  the  subject  of  a  counter*claim  in  an  action  against 
the  corporation  upon  contract. 

Fifth,  We  are  also  of  the  opinion  that  the  trial  court 
erred  in  applying  the  rule,  respecting  fixtures  which  obtains 
between  landlord  and  tenant,  to  the  facts  of  this  case.  It  is  not 
claimed  that  such  relations  actually  existed  between  the  parties ; 
but  it  is  argued  that  their  situation  was  analogous  to  that  of 
landlord  and  tenant,  and  rendered  the  application  of  the  ndtf^'' 
obtaining  between  such  parties  proper.  Those  relations,  we 
think,  were  practically  and  potentially  those  of  mortgagor  and 
mortgagee,  and  they  were  thus  brought  within  the  rule  appli- 
cable to  the  relations  existing  between  vendor  and  purchaser. 
{Murdook  v.  Oifford,  18  N.  Y.  23.)  In  November,  1880,  the 
Yonkers  company  entered  into  a  contract  with  the  Westchester 
company,  by  which  it  acquired  not  only  the  possession  under 
a  perpetual  lease  of  its  gas  factory  and  property,  but  also  its 
virtual  ownership,  by  the  acquisition  of  .its  entire  capital  stock, 
and  in  consideration  thereof  assumed  the  payment  of  the  mort- 
gage in  question. 

The  Yonkers  company  thus  became  primarily  liable  for  the 
payment  of  the  mortgage  debt,  and  the  Westchester  company 
was  thereafter,  liable  only  as  surety  for  such  payment.  The 
lessors,  thereafter,  occupied  the  position  of  trustees  merely  for 
the  sole  purpose  of  holding  the  title  for  their  lessees,  who  were 
for  all  practical  purposes  the  actual  owners  of  tlie  property. 
They  had  the  same  interest  in  its  permanent  improvement,  and 
the  same  indet)endence  of  any  control  in  its  management  that 
any  owner  has  over  his  property.  The  consideration  of  benefit 
to  trade  and  manufacture,  which  induces  the  application  of  the 
liberal  rule  prevailing  as  to  fixtures  between  landlord  and 
tenant,  does  not  apply  to  such  a  situation  as  appears  in  this 
ease.    The  rule  fails  with  its  reason.     No  serious  question  was 
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raised  on  the  trial  but  that  the  property  attached  to  the  real 
estate  would  have  become,  by  its  annexation  to  the  realty,  a  part 
thereof,  except  for  the  application  of  the  rule  referred  to.  Indeed 
the  answer  sets  up  as  the  sole  ground  for  the  claim  that  it  was 
not  covered  by  the  mortgage,  the  fact  of  its  attachment  by  a 
tenant,  for  the  purpose  of  trade  and  manufacture  alone.  Having 
arrived  at  the  conclusion  that  this  claim  is  not  tenable,  it  follows 
that  so  much  of  the  tools,  implements  and  machinery  in  question 
as  were  attached  to,  or  became  essential  to  the  use  of  the  build- 
ings  and  machinery  erected  upon  the  real  estate  mortgaged,  for 
the  purposes  of  manufacturing  illuminating  gas,  became  thereby 
a  part  of  the  realty  and  subject  Upon  annexation  to  the  lien 
of  tlie  mortgage. 

We  are  unable,  however,  to  see  how  the  mains  and  pipes 
subsequently  added  to  the  mortgaged  property  could  be  brought 
within  the  lien  of  the  mortgage.  That  instrument  by  its  terms 
refers  only  to  existing  property,  and  those  pipes  and  mains 
having  been  affixed  at  points  remote  from  the  real  estate  de- 
scribed, did  not  become  changed  in  their  nature,  as  personal 
property,  by  virtue  of  such  attachment. 

The  judgment  should,  therefore,  be  affirmed  as  to  the  part 
affected  by  defendant's  appeal,  and  reversed  on  plaiutift's  appeal 
so  far  as  it  exempts  property  affixed  to  the  real  estate  from  the 
lien  of  the  mortgage,  with  costs. 

All  concur,  except  Eabl,  J.,  not  voting. 

Judgment  accordingly. 


In  the  Matter  of  the  Application  of  the  Mayor,  Aldbrhen 
AND  Commonalty  of  the  Onr  of  Nbw  York  to  Acquire 
Title  to  Certain  Lands  for  Public  Parks,  etc. 

The  fact  that  the  act  entitled  "An  act  laying  out  public  places  and  parks  in 
the  twentj.third  and  twentj-fourth  wards  of  the  citj  of  New  York,  and 
in  the  adjacent  district  of  Westchester  county,  etc,*'  (Chap. 522,  Laws  of 
1884),  contains  pronsions  authorizing  the  use  of  one  of  the  parks  for 
military  purposes  (g  6),  and  extending  the  jurisdiction  of  the  department 
of  public  parks  of  the  city  over  the  whole  of  the  newly-acquired  terri- 

SiCKBLS  — Vol.  LIV.  72 


'  09 

IS 

128 

8tt 

189 

388 

99 
189 

99 

i 

144 

409 

99 

569 

162 

264 

99 

569 

160 

241 

99 

569 

168 

»  86 

99 

569 

170 

n09| 

570     Matter  Appl'n  Mayob^  etc.,  op  City  of  N.  Y.    [Oct, 


Statement  of  case. 


torj,  does  not  render  it  obnozioofl  to  the  constitutional  provision  de- 
claring that  a  local  or  private  bill  shall  contain  bat  one  subject,  which 
shall  be  expressed  in  the  title  (State  Const.,  art.  3,  §  16);  said  provisions 
are  within  the  scope  of  the  general  subject  so  expressed. 

Said  act  is  not  violative  of  the  constitutional  provision,  declaring  that 
no  person  shall  be  deprived  of  property  without  due  process  of  law, 
and  prohibiting  the  taking  private  property  for  public  use  without  just 
compensation  (State  Const.,  art.  1,  g  6)  ;  a  sufficient  provision  is  made  for 
notice  and  hearing  to  constitute  due  process  of  law,  and  the  act  provides 
a  certain  definite  and  adequate  source  and  manner  of  payment,  as  the 
municipality  is  absolutely  required  to  pay,  within  four  months  after  the 
confirmation  of  the  commissioners'  report,  the  compensation  awarded 
to  parties  interested  (§  6),  &nd,  in  case  of  default,  is  made  liable  after 
demand  to  an  action  at  the  suit  of  any  such  party ;  the  act  also  provides 
for  and  protects  the  rights  of  all  parties  interested. 

The  fact  that  the  act  specifies  the  first  judicial  district  as  the  one  wherein 
proceedings  under  it  are  to  be  instituted  does  not  bring  it  in  conflict 
with  the  constitutional  prohibition  (Art.  3,  g  18)  against  the  passage  of 
a  local  or  private  bill,  **  providing  for  changes  of  venue  in  civil  or  crim- 
inal cases  ;*'  the  venue  of  such  a  proceeding  falls  within  the  legislative 
discretion. 

The  act  Is  not  in  hostility  to  the  provision  of  the  Constitution  that  whenever 
private  property  is  taken  for  public  use,  the  compensation,  when  **  not 
made  by  the  State,  sha^l  be  ascertained  by  a  j  ury,  or  by  not  less  than 
three  commissioners  "  (Art.  1,  §  7) ;  three  commissioners  are  required,  and 
two  are  authorized  to  act  only  where  the  other,  having  opportunity, 
declines  to  take  part,  or  is  unable  to  be  present,  or  differs  from  his  associ- 
ates, and  the  giving  a  majority  a  right  to  act  under  such  circumstances 
meets  the  constitutional  requirement. 

The  provision  of  the  act  extending  the  jurisdiction  of  the  department  of 
public  parks,  over  that  portion  of  the  land  authorized  to  be  acquired  un- 
der It,  outside  of  the  city  and  In  Westchester  county  limits.  Is  not  violative 
of  that  provision  of  the  Constitution  which  preserves  to  counties,  cities, 
towns,  etc.,  the  right  to  elect  their  own  local  officers  (Art  10,  §  2) ;  the 
park  police  do  not  become  Westchester  county  officers,  and  no  officers  of 
that  county  are  legislated  out  of  office. 

It  seems  that  if  this  was  a  tenable  objection,  the  effect  would  be  simply  to 
annul  an  unessential  detail  of  the  act  without  interfering  with  the  resi- 
due. 

Proceedings  were  instituted  by  the  city  under  said  act.  It  was  ob- 
jected, by  parties  Interested,  to  the  order  appointing  commissioners, 
that  the  legislature  had  no  power  to  compel  a  municipality  to  incur  a 
debt  against  Its  will  for  purposes  such  as  are  contemplated  by  the  act. 
Held,  that  the  question  was  not  In  the  case,  as  the  city  appeared,  not  ob- 
jecting, but  assenting. 

Also  held,  the  fact  that  under  the  act  the  dty  was  authorized  to  incur  a  debt 
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for  the  purchase  of  lands  ontside  of  the  boandaries  of  the  dtj  did  not 
bring  it  within  the  provision  of  the  Constitution  prohibiting  a  city  from 
incurring  a  debt  except  for  city  purposes  ;  such  a  purpose  is  not  limited 
to  a  work  or  expenditure  within  the  city. 

To  constitute  a  city  purpose  within  the  meaning  of  the  constitutional  pro- 
hibition, the  purpose  must  be  primarily  for  the  benefit,  use  or  conven- 
ience of  the  city,  as  distinguished  from  that  of -the  country  outside, 
although  the  latter  may  be  incidentally  benefited,  and  the  work  must  be  of 
such  a  character  as  to  show  the  predominance  of  that  purpose,  and  must 
be  within  the  ordinary  range  of  municipal  action. 

The  acquiring  and  maintaining  public  parks  is  within  that  range,  and  the 
acquiring  thereof  so  near  to  the  city,  although  beyond  its  boundaries, 
as  to  be  convenient  and  accessible,  and  likely  to  be  overtaken  and  sur- 
rounded by  the  city's  growth,  satisfies  the  first  condition. 

It  seems  that  to  authorize  the  reversal  by  the  courts  of  the  legislative  de- 
cision manifested  by  the  passage  of  an  act  as  to  what  is  a  city  purpose, 
the  case  must  be  a  clear  one,  conclusively  showing  an  underlying  pur- 
pose different  from  the  city's  use  or  convenience. 

(Argued  June  8, 1885  ;  decided  October  6,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  the  fourth  Monday 
of  October,  1884,  which  appointed  commissioners  to  appraise 
lands  sought  to  be  taken  for  public  parks  under  the  act  chapter 
522,  Laws  of  1884:.     (Reported  below,  34  Hun,  441.) 

• 

Simon  Sterne  for  appellants.  Chapter  522  of  the  Laws  of 
1884  is  unconstitutional  and  void,  being  in  contravention  of 
article  8,  section  2,  of  the  Constitdtion,  which  provides  that 
"no  county,  city,  town  or  village  shall  be  allowed  to  incur  any 
indebtedness  except  for  county,  city,  town  or  village  purposes." 
{People^  ex  rd.  v.  Kelly j  76  N.  T.  475 ;  People^  ex  rd.  v. 
Albertson,  55  id.  50 ;  Matter  of  DeomeviUe  Gem.  Asso.^  66  id. 
672 ;  Talhot  v.  Hudson,  16  Gray,  417,  421 ;  71  111.  333 ; 
People,  ex  rd.  v.  B(Uchder^  53  N.  Y.  128 ;  Washington  Ave. 
Case,  19  P.  P.  Smith  [69  Penn.  St.]  852,  358 ;  People  v. 
Common  UounoU,  28  Mich.  228;  People  v.  HurVburt,  24 
id.  44 ;  Cooloy  on  Taxation,  487,  488,  493;  Thomas  v.  Lelcmd, 
24  Wend.  66 ;  StaU  v.  Haben,  22  Wis.  660 ;  Hadyrotick  v. 
MHuxmJcee,  13  id.  37 ;  MtUs  v.  Charlton^  29  id.  413 ;  Knapp 
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V.  Qrant^  27  id.  143;  StaU  v.  Tappen^  29  id.  664;  In  th^ 
Matter  of  FloAiish^  60  N.  T.  398 ;  Missouri  v.  Leffingweli^  54 
Mo.  458 ;  County  Court  v.  Oriswoldj  58  id.  175 ;  Dillon  on 
Municipal  Corporatigns  [3d  ed.],  599 ;  Gardner  v.  Neviburg^  2 
Johns.  Ch.  166 ;  Higginson  v.  Nahand^  11  Allen,  530 ;  Blodgett 
V.  Boston^  8  id.  237.)  Under  the  same  provision  of  the  Con- 
stitution, the  act  is  unconstitutional  as  compelling  New  York 
to  pay  for  an  improvement  for  the  benefit  of  Westchester 
county.  {In  re  Lands  in  Fla£bush^  60  N.  Y.  398.)  The  act 
in  question  is  unconstitutional,  because  it  involves  the  attempt 
on  the  part  of  the  legislature  to  compel  the  city  against  its  will 
to  incur  a  debt  by  the  issue  of  its  bonds  for.  an  alleged  local 
improvement  not  essential,  and  if  of  any  utility,  of  general,  and 
not  local  utility.  {People^  ex  rel.  v.  Mayor^  etc.^  51  111.  17 ;  58 
id.  456 ;  74  id.  47,  50 ;  State  v.  LeffingweU,  54  Mo.  458 ; 
People  V.  BatcTuHler.  53  K  Y.  128 ;  Girard's  Title  to  Eeal 
Estate  [2d  ed.],  32 ;  People^  ex  rd,  v.  Corwmon  Council  of  De- 
troit, 28  Mich.  228;  Baity  v.  Mayor,  eto.,  3  Hill,  531.)  Said 
act  is  violative  of  the  provisions  of  section  2,  article  10,  of  the 
Constitution,  as  it  seeks  to  establish  both  directly  and  by  nec- 
essary implication  a  new  civil  division  of  the  State,  enlarging 
the  boundaries  of  New  York  city  for  some  purposes,  while 
leaving  them  unchanged  as  to  others,  and  ex-territorially  ex- 
tending the  jurisdiction  of  appointed  officers  of  New  York 
city,  to- wit :  The  park  commissioners  into  Westchester  county, 
for  which  they  were  not  appointed,  and  correspondingly  di- 
minishing the  authority  of  properly  elected  or.  appointed 
officers  in  Westchester  county,  over  the  district  embraced 
within  this  so-called  park  area.  {People,  exrel.  v.  Albertson, 
55  N.  Y.  50 ;  People  v.  Porter,  90  id.  68 ;  Pecple  v.  Xeeler,  29 
Hun,  175.)  The  act  is  repugnant  in  letter  and  spirit  to  the  sixth 
and  seventh  sections  of  the  first  article  of  the  Constitution  of 
the  State  of  New  York,  as  to  the  takmg  of  private  property 
and  compensation  therefor,  and  of  section  18  of  third  article  of 
the  Constitution  providing  that  no  private  or  local  bill  shall  be 
passed,  providing  for  changes  of  venue.  {Cragin  v.  Lovell,  88 
N.  Y.  258 ;  G(mld  v.  Bennett,  69  id.  224 ;  Stuart  v.  Palmer^ 
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74  id.  183 ;  People,  ex  rd.  v.  Nichols,  79  id.  588.)  The  act  is 
in  conflict  witli  section  6,  article  1,  of  the  Oonstitution,  which 
provides  that  private  property  shall  not  be  taken  for  public 
use  without  just  <  compensation.  (10  La.  Ann.  150;  16  Cal. 
153.)  The  act  is  obnoxious  to  section  7,  article  1,  of  the  Consti- 
tution,  which  provides  that  the  dainagf^s  for  property  taken,  shall 
be  ascertained  by  a  jury  or  by  not  less  than  three  commissioners. 
{Matter  of  N.  S.  Ry,  Co.,  5  Ch.  App.  671 ;  Railway  and 
Gmi>al  Gases,  691 ;  AUomey-Oenieral  v.  Rathmines,  5  Irish 
L.  R.  114 ;  Stede  v.  N.  M.  R.  R.  Co.,  16  L.  T.  [N.  S.]  192 ; 
36  L.  J.  Ch.  540 ;  BUI  v.  Sierra  Nevada  Lake  Water  and 
Mining  Co.,  1  DeG.,  F.  &  J.  177.)  If  property  be  taken  by 
the  sovereign  without  public  necessity,  as  there  is  no  public 
right,  it  is  unlawfully  taken,  although  full  "and  adequate  com- 
pensation be  made.  (Parsons'  Rights  of  a  Citizen  of  the  U.  S. 
251.)  Reasonable  and  pi'oper  notice  is  a  condition  precedent 
to  the  exercise  of  the  right  of  eminent  domain  and  taxation. 
{Bums  V.  MuUnomah  R.  R.  Co.,  15  Fed.  Rep.  183 ;  Railroad 
Tax  Case,  13  id.  750 ;  Philadelphia  v.  MUler,  49  Penn.  St. 
440 ;  Darling  v.  Ounn,  50  111.  424 ;  Cleghcm  v.  Posilewait, 
43  id.  428 ;  State  v.  Drake,  33  N.  J.  194 ;  Butler  v.  Suj>er- 
visors, .  26  Mich.  22.)  Acts  in  derogation  of  the  rights  of 
private  property,  and  which  involve  the  exercise  of  the  power 
of  taking  private  property  against  the  owqer's  consent,  are  to 
be  strictly  construed  under  the  authority  of  Water  Commis- 
sioners of  Amsterdam  (96  N.  T.  357). 

John  C.  Shaw  for  appellant,  Mary  G.  Pinkney.  Chapter 
522,  Laws  of  1884,  is  in  violation  of  section  16,  article  3  of  the 
Constitution,  which  provides  as  follows :  "  No  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  its  title." 
{Matter  of  Lands  in  Flatbush,  60  N.  T.  398 ;  Matter  of  Paul, 
94  id.  497 ;  In  re  Sackett  Street,  74  id.  103  ;  People  v.  Brook- 
lyn, 13  Abb.  [N.  S.]  121 ;  Matter  of  Roberts,  84  N.  Y.  618.) 
It  violates  section  2  of  article  10  of  the  Constitution,  because 
under  it  a  department  of  the  city  government  of  New  York, 
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organized  under  its  charter,  is  clothed  with  jurisdiction  over 
lands  situated  in  Westchester  county.  {People  v.  Albertsofij 
55  N.  Y.  50  ;  People  v.  £eelery  29  Hun,  175.)  It  violates  sec- 
tion 17,  article  3  of  the  Constitution,  which  provides  as  follows : 
"  No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,'  shall  be  made  or  deemed  a  part  of 
said  act,  or  which  shall  enact  that  any  existing  law,  or  part 
thereof,  shall  be  applicable  except  by  inserting  it  in  such  act." 
(  Wells  V.  City  of  Buffalo^  14  Hun,  438.)  The  act  is  unconsti- 
tutional because  it  expressly  makes  it  competent  and  lawful  for 
any  two  of  the  commissioners  to  perform  the  trusts  and  duties 
of  the  commissioners,  and  it  provides  that  the  action  of  two 
shall  be  just  as  valid  and  effectual  as  the  acts  of  all  would  have 
been  "  if  they  had  iacted  therein."  {Boa/rd  of  Walter  Comrs,  v. 
Lamsing^  45  N.  Y.  19.)  The  act  violates  section  6,  article  1  of 
the  Constitution,  which  provides  as  follows :  "  No  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law."  {Stewwri  v.  Palmer^  74  N.  Y.  183 ;  MaUer  of  Boston 
Boady  27  Hun,  409 ;  Matter  of  William  and  Anthony  StreetSj 
19  Wend.  694 ;  Matter  of  Comre.  of  Central  Parky  51  Barb. 
277 ;  In  re  Fourth  Avenue^  3  Wend.  452 ;  In,  re  Thirty-niiUh 
Streety  1  Hun,  191 ;  In  re  John  amd  Cherry  Streets^  19.  Wend. 
658 ;  In  re  One  Himdred  and  Thirty-eighth  Street^  60  How. 
290.)  The  act  violates  section  20  of  article  3  of  the  Constitu- 
tion, which  provides  as  follows :  "  Every  law  which  imposes, 

■ 

continues  or  revives  a  tax  shall  distinctly  state  the  tax  and  the 
object  to  which  it  is  to  be  applied,  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  a  tax  or  object."  {San  M. 
Ins.  Co,  V.  New  Torhy  5  Sandf .  10 ;  People  v.  Supervisora^ 
52  N.  Y.  556.)  The  legislature  cannot  condemn,  under  any 
circumstances,  property  dready  devoted  to  a  public  use.  {Mat- 
ter of  B,  <&  A.  B.  B.  Co.,  53  N.  Y.  574 ;  Matter  of  Buffalo, 
68  id.  167.)  Miss  Pinkney,  one  of  the  appellants,  has  a  right, 
as  a  property-owner,  to  oppose  this  application  and  prevent  the 
initiatioii  of  a  proceeding  which  may  increase  her  taxes  to  a 
very  large  extent.  (Code  Civ.  Pro.,  §  1925 ;  Ayers  v.  Law- 
rence, 59  N.  Y.  192 ;  EHboume  v.  St.  John,  59  id.  21.) 
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John  F.  Dillon  for  respondent.  These  parks  are  for  public 
use,  as  declared  in  the  act,  and  they  would  not  be  subject  to 
taxation  by  the  authorities  of  Westchester  county  without  the 
express  consent  of  the  legislature.  (Dill,  on  Mun.  Corp.  [3d 
ed.].)  Indebtedness  for  new  parks  is  an  indebtedness  in- 
curred f or  "  city  purposes"  within  the  meaning  of  the  Consti- 
tution (§  2,  art.  8.)  {People  v.  Kdiy,  T6  N.  Y.  488.)  The 
taking  for  a  public  park  is  a  taking  for  public  use.  {Owners^ 
e(o.j  V.  Alhanyy  15  Wend.  374 ;  Holt  v.  CUy  of  SummerviUey 
127  Mass.  408 ;  Dill,  on  Mun.  Corp.  [3d  ed.],  §  598.)  For  an 
undeniable  public  purpose,  such  as  the  acquisition  of  lands  for 
highways,  streets  and  parks,  the  legislature  may  enact  man- 
datory statutes  and  direct  any  municipal  agency  to  execute 
and  carry  out  the  legislative  command  and  to  meet  the  nee* 
essary  expense  either  by  immediate  taxation  or  by  the  creation 
of  a  debt  to  be  paid  by  taxation  or  from  sources  of  revenue  or 
both.  (Laws  of  1857,  721 ;  Laws  of  1858, 452 ;  Laws  of  1861, 
663;  Laws  of  1867,  chap.  880;  Laws  of  1883,  chap.  490;  id. 
189,  §  1 ;  id.,  chap.  170 ;  Laws  of  1877,  305,  chap.  278;  Laws 
of  1883,  687,  chap.  494;  Laws  of' 1883,  218,  chap.  211; 
Thomas  v.  LeLand^  24  Wend.  65 ;  PhUaddphia  v.  Fields  58 
Penn.  St.  320 ;  GuUdui  v.  Otsego^  20  Minn.  74 ;  V.  S.  v.  B.  <& 
O.  H.  R.  Co.,  17  Wall.  322 ;  OuUf(yrd  v.  Supervisors,  13  N. 
Y.  143  ;  Bloufiding  v.  Burr,  13  Cal.  843 ;  U.  S.  v.  B,  cfe  O. 
E.  M,  Co.,  17  Wall.  322 ;  New  Orleans  v.  Clark,  95  U.  S. 
654;  Carter  Y.  Bridge  Props.,  104  Mass.  236;  North  Mo. 
B.  R.  Co.  V.  Maguire,  49  Mo.  490 ;  People  v.  Flagg,  46  N. 
Y.  401 ;  Weismer  v.  Village  of  Douglas,  64  id.  91 ;  Brewster 
v.  Syracuse,  19  id.  116 ;  People  v.  Dayton,  55  id.  367 ;  People 
V.  BrooTdyn,  4  Comst.  419  ;  People  v.  Kelly,  76  N.  Y.  475  ; 
In  re  Woolsey,  95  id.  135  ;  Astor  v.  Mayor,  etc.,  62  id.  567.) 
The  act  of  1884  provides  for  "  just  compensation  "  to  the 
property-owners.  {In  re  Petition  of  the  United  States,  96 
N.  Y.  233,  237.)  If  the  Legislature  has  power  to  authorize 
the  general  design  of  an  act,  it  will  not  be  invalidated,  because 
of  error  in  matter  of  detail.  {Gordon  v.  Comes,  47  N.  Y. 
617.)     The  whole  will  be  condemned  only  "  when  it  is  impos* 
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sible  io  suppose  the  legislature  would  have  passed  the  one 
portion  without  the  other."  {People  v.  Kenny ^  96  N.  T.  294, 
302 ;  In  re  Middletaum^  82  id.  196,  202 ;  People  v.  BriggSy  60 
id.  666.) 

Finch,  J.  Ifumerous  provisions  of  the  Constitution  are 
claimed  to  have  been  violated  by  the  enactment  of  the  law 
authorizing  and  requiring  the  acquisition  and  maintenance  of 
new  public  parks  by  the  city  of  New  York.  The  large  interests 
involved,  and  the  importance  of  some  of  the  questions  raised, 
have  subjected  the  act  to  a  patient  and  critical  examination, 
both  in  the  court  below  and  upon  the  argument  at  our  bar ; 
and  seem  to  demand  from  us  a  full  statement  of  the  reasons 
upon  which  our  determination  is  founded. 

1.  The  title  of  the  act  is  "  An  act  laying  out  public  places, 
and  parks,  and  parkways,  in  the  twenty-third  and  twenty-fourth 
wards  of  the  city  of  New  York,  and  in  the  adjacent  district 
in  Westchester  county,  and  authorizing  the  taking  of  lands 
for  the  same,"  (Laws  of  1884,  chap.  622) ;  and  is  claimed  to 
violate  section  16  of  article  3  of  the  Constitution,  requir- 
ing that  a  private  or  local  bill  shall  embrace  but  one  sab- 
ject,  which  shall  be  expressed  in  the  title.  Section  6  of  the 
Park  Act  authorizes  the  use  of  a  portion  of  Van  Cortlandt  park 
for  the  purposes  of  a  rifle  range,  and  military  parade  ground  ; 
and  section  12  extends  over  the  whole  of  the  newly - 
acquired  territory,  the  jurisdiction  of  the  department  of  public 
parks,  which,  by  the  city  charter  of  1873,  was  made  the  dom- 
inant authority  for  their  maintenance  and  protection.  It  is 
insisted  that  two  new  and  separate  subjects  were  thus  injected 
into  the  body  of  the  act,  without  hint  or  reference  in  the  title. 
The  criticism  is  quite  too  rigid  and  narrow.  It  would  lead  us 
to  a  condemnation  which  few  titles  would  escape  until  they 
became  cumbersome  and  awkward  digests  of  the  details  of 
their  enactments.  What  are  here  denominated  new  subjects 
are  fairly  and  reasonably  elements  and  details  of  the  laying 
out  of  new  parks,  and  the  acquisition  of  lands  therefor,  and  so 
embraced  in  the  one  general  subject  of  the  bill.     The  most 
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valuable  test  oi  such  a  title,  and  the  one  which  we  have  iisuallj 
employed,  is  the  inquiry  whether  the  title  was  so  framed  as  to 
be  deceptive  or  misleading,  and  consummated  the  evil  at  which 
the  constitutional  prohibition  was  aimed.  {Matter  of  Lands  in 
Ilaibuah,  60  N.  T.  398;  Matt&r  of  Paul,  94  id.  497.) 
Where  one,  reading  a  proposed  bill  with  the  title  in  his  mind, 
comes  upon  provisions  which  take  him  by  surprise,  which  he 
could  not  reasonably  have  anticipated,  and  so  both  citizen  and 
legislator  are  misled  and  thrown  off  their  guard,  it  is  our  duty 
to  declare  the  condemnatioix  of  the  fundamental  law.  But 
where,  as  in  the  present  case,  no  such  evil  lurks  in  the  title, 
and  the  provisions  criticised  may  be  easily  and  reasonably 
grouped  within  the  scope  and  range  of  the  general  subject  ex- 
pressed, we  ought  not  to  destroy  the  legislation  assailed  upon 
some  nice  and  rigid  criticism  of  forms  of  expression.  How  the 
parks  shonld  be  used  and  governed  is  a  natural  detail  of  their 
laying  out  and  acquisition,  and  not  the  introduction  of  a  new 
and  foreign  subject, 

2.  It  is  further  objected  to  the  act,  that  it  makes  no  provision 
for  just  compensation  to  those  whose  lands  are  taken,  and  so 
violates  section  6  of  article  1  of  the  Constitution.  While 
it  is  not  necessary,  in  advance  of  the  taking,  to  pay  to  the  land- 
owner  his  compensation,  it  is  necessary  that  the  act  which 
invades  his  ownership  shall  provide  for  a  certain  and  definite 
and  adequate  source  and  manner  of  payment.  {Sage  v.  City 
of  Brooklyn^  89  N.  T.  189.)  This  necessity  is  vital  and  of 
the  most  essential  character,  since  if  unheeded  or  disregarded, 
it  transforms  the  right  of  eminent  domain  into  a  legalized 
plunder  of  the  citizen.  But  this  act  does  not  so  offend.  It 
puts  the  public  purse  of  the  city  behind  the  debt  as  the  source 
of  its  payment.  By  section  4  the  municipality  is  required 
within  four  calendar  months  after  the  confirmation  of  the  re- 
port of  the  commissioners,  to  pay  the  compensation  awarded 
to  the  parties  interested,  and  if  payment  be  not  so  made,  those 
to  whom  it  is  due  may,  after  demand,  maintain  an  action 
against  the  city.  Nothing  in  this  record  shows  that  the  muni- 
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cipality  has  already  reached  the  limits  of  its  capacity  to  contract 
debt,  or  cannot  legally  incnr  the  new  liability.  There  is  no 
ambiguity  or  uncertainty  about  this  provision,  and  the  citizen 
is  not  turned  over  to  the  blind  remedy  of  uncertain  and  com- 
plicated assessments,  and  a  devious  and  doubtful  litigation.  It 
is  true  that  the  act  contains  provisions  to  enable  the  city  to 
meet  the  liability  imposed,  which  have  been  the  subject  of 
criticism  in  the  arguments  addressed  to  us.  By  section  10  the 
city  is  authorized  to  issue  thirty-year  bonds,  drawing  interest 
at  a  rate  not  exceeding  three  per  cent,  to  be  sold  at  not  less 
than  par,  and  the  proceeds  of  which  shall  constitute  the  "  New 
Park  Fund."  That  does  not  alter  or  affect  the  right  of  the 
land-owner.  Ho  has  still  the  responsibility  of  the  city  which 
he  may  enforce  in  the  courts,  and  has  no  concern  with  the 
question  of  the  source  of  the  debtor's  payment.  We  cannot 
say  that  the  provision  is  inadequate  even  for  the  purposes 
of  the  municipality,  but  whether  so  or  not,  the  security  of  the 
creditor  remains  in  the  corporate  liability,  which  we  have 
alwavs  held  sufBcient. 

Further  objection  upon  this  branch  of  the  case  respects  the 
language  used  in  the  act  directing  the  payment  of  the  awards. 
By  section  5  the  commissioners  are  required  to  set  forth  in 
their  report  among  other  things  "  the  several  and  respective 
sums  estimated  as  and  for  the  compensation  and  recompense, 
or  allowance  to  be  made  for  the  loss  and  damage  of  the  re- 
spective owners  of  the  fee  or  inheritance  of  such  lands,  tene- 
ments, hereditaments  and  premises  respectively,  and  the  loss 
and  damage  of  the  respective  owners  of  the  leasehold  estate  or 
their  interests  therein  separately."  It  is  said  that  this  language 
excludes  from  compensation  mortgagees,  judgment  creditors, 
widows  whose  dower  has  been  admeasured,  and  the  like.  This 
is  an  entire  misconception  of  the  meaning  of  the  act.  The 
general  provision  for  awards  is  contained  in  a  previous  section, 
(§  2),  and  is  as  broad  as  language  can  well  make  it  Specifi- 
cally it  requires  the  commissioners  to  estimate  and  report  "  the 
loss  and  damage  to  the  respective  owners,  lessees,  parties  and 
persons  respectively  entitled  to  or  interested  in  the  said  lands, 
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tenetnents,  hereditaments  and  premises."  Section  3  pro- 
vides for  the  filing  and  correction  of  their  report,  and  section 
4  for  the  payment  of  the  awards.  Then  comes  section  5, 
which  contains  the  language  criticised.  It  relates  to  specific 
and  exceptional  cases,  and  gives  specific  directions.  Where 
any  of  the  owners  or  persons  interested  are  minors ;  where 
the  names  of  such  owners  or  persons  interested  are  not  set 
forth  in  the  report ;  where  they  are  unknown  and  cannot  be 
ascertained ;  the  award  may  be  paid  into  court ;  but,  lest  that 
permission  should  be  abased  or  too  loosely  construed,  the  sec- 
tion provides  that  the  names  shall  be  given,  so  far  as  they  can 
be  ascertained,  of  all  persons  interested,  and  a  sufficient  desig- 
nation of  the  lands,  and  then  that  the  commissioners  shall 
report  separately  the  damages  to  the  fee  and  any  leasehold  estate. 
The  whole  point  of  the  provision  is  that,  in  a  case  where  all 
the  interested  parties  are  not  known  and  their  separate  rights 
cannot  be  ascertained,  the  estimate  shall  not  be  made  in  the 
gross  if  there  is  both  a  foe  and  a  leasehold  estate,  but  the 
damages  to  each  shall  be  separately  estimated  and  stated.  A 
study  of  the  terms  of  the  act  thus  dispels  the  least  shadow  of 
reason  for  the  contention  that  the  rights  of  some  interested 
persons  have  been  disregarded. 

3.  It  is  further  argued  that  the  act  violates  section  7  of 
article  1  of  the  Constitution,  in  that  it  commits  the  esti- 
mate and  appraisal  of  damages  to  two  commissioners  instead  of 
three.  This  objection  again  is  founded  upon  a  misconstruc- 
tion of  the  act  by  taking  a  phrase  from  its  surroundings,  and 
reading  it  with  literal  severity.  Section  2  provides  for  the 
appointment  by  the  Supreme  Court  of  three  disinterested  per- 
sons aa  commissioners  to  estimate  damages,  who  are  to  take 
the  oath  of  office  and  then  proceed  with  due  diligence  to  make 
a  just  and  equitable  estimate.  Section  8  then  provides  for 
action  by  a  majority  of  the  board,  when  only  such  majority  are 
acting  or  agreed.  It  may  be  conceded  that  the  provision 
might  have  been  more  accurately  expressed,  but  about  its 
meaning  and  proper  construction  there  can  be  no  just  doubt. 
The  phrase  relating  to  all  the  commissioners,  ^'  if  they  had 
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acted  therein ; "  and  that  relating  to  such  two  ^'  as  shall  be 
acting  in  the  premises,"  indicate  that  the  provision  refers  to  a 
case  where  one  of  the  three,  having  opportunity  to  act,  declines 
to  do  so,  or  is  unable  to  be  present,  or  differs  from  his  asso- 
ciates ;  and  was  not  meant  and  cannot  be  held  to  give  to  two 
the  right  to  exclude  the  voice  or  vote  of  the  third.  If  under 
this  act  two  of  the  commissioners,  without  notice  to  the  thiixl, 
and  ignoring  his  right,  should  assume  to  make  an  appraisal,  we 
should  easily  hold  it  to  have  been  unauthorized  by  the  statute. 
For  the  provision  of  section  2  which  requires  the  three  com- 
missioners to  make  the  appraisal  with  due  diligence  and  to 
ascertain  the  damages  must  be  read  in  connection  with  section 
8,  and  it  could  not  be  said  that  the  commissioners  made 
the  appraisal  when  one  of  them  was  excluded  ;  but  it  could  be 
and  would  be  true,  as  in  all  cases  of  action  by  a  majority, 
where  the  third  had  notice  and  opportunity  to  participate,  but 
omitted  or  was  unable  to  do  so.  In  case  of  death,  resignation, 
disqualification  or  refusal  to  act,  the  law  provides  for  a  substi- 
tuted commissioner  (§  7),  so  that  the  province  of  section  8 
is  narrowed  to  the  case  of  a  disagreement,  or  a  temporary  or 
incidental  absence.  In  these  provisions  we  discover  no  pur- 
pose to  evade  or  violate  the  fundamental  law,  and  deem  it  our 
duty  to  adopt  a  natural  construction  in  consonance  with  what 
beyond  any  doubt  was  the  legislative  intention. 

4.  But  it  is  further  contended  that  the  act  deprives  the  citi- 
zen of  big  property  without  "  due  process  of  law,"  for  the 
reason  that  no  sufficient  notice  or  opportunity  to  be  heard  is 
given  by  statute.  The  objection  specifies  three  grounds  of 
complaint :  that  no  notice  to  the  land-owner  is  required  before 
the  filing  of  the  report ;  that  no  provision  is  made  for  the  tak- 
ing of  evidence ;  and  that  the  motion  for  confirmation  is  re- 
quired to  be  made  at  the  General  Term  of  the  first  department 
The  details  of  the  act  sufficiently  provide  for  notice  and  a 
hearing  to  obviate  the  constitutional  objection.  The  statute 
itself  condemns  and  appropriates  for  the  public  use  the  precise 
lands  selected,  by  metes  and  bounds,  so  that  every  owner 
affected  had  means  of  knowing  that  his  land  was  taken.     The 
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city  authorities  are  then  required  to  make  application  to  the 
General  Term,  giving  twenty  days'  notice  by  publication  in  the 
papery  in  which  the  city  ordinances  are  required  to  be  pub- 
lished. The  commissioners,  after  making  their  report,  are 
commanded  to  file  it  in  the  office  of  the  commissioner  of  public 
works  in  the  city  of  New  York,  at  least  fourteen  days  before 
its  presentation  to  the  court,  for  the  inspection  of  whom  it 
may  concern,  and  give  notice  for  ten  days  by  a  daily  adver- 
tisement in  the  papers  above  described  of  such  deposit,  and  of 
the  date  at  which  the  motion  for  confirmation  will  be  made ; 
and  within  such  ten  days  any  person  interested  may  file  his 
objections  to  the  appraisal  with  the  commissioners,  who  shall 
thereupon  "  reconsider  their  said  estimate,"  and  correct  it  in 
the  light  of  the  objections  if  they  shall  deem  it  needful  or  just. 
Upon  the  application  of  the  city  authorities  or  the  commis- 
sioners, the  motion  for  confirmation  comes  before  the  court, 
which,  "after  hearing  any  matter  which  may  be  alleged 
against "  such  report,  may  confirm  the  same,  or  send  it  back 
for  revision  or  correction,  or  appoint  new  commissioners  .to 
make  a  now  appraisal.  There  is  thus  secured  to  the  land- 
owner notice  of  the  proceeding  against  him  and  a  double  op- 
portunity to  be  heard.  Notice  by  publication  we  have  many 
times  held  to  be  sufficient,  and  that  the  legislature  may  pre- 
scribe the  manner  and  time.  That  the  publication  is  required 
to  be  made  in  certain  of  the  city  papers,  although  lands  affected 
are  in  Westchester  county,  is  immaterial  to  the  constitutional 
question.  Such  publication  cannot  be  deemed  unreasonable, 
evasive  or  fraud uleat,  but  is  a  fair  exercise  of  the  legislative 
discretion.  The  lands  taken  outside  of  the  city  limits  adjoin 
its  eastern  boundary,  whore  the  proposed  Bronx  park  crosses 
that  boundary  and  enters  the  county  of  Westchester ;  while 
the  Pelham  Bay  park,  in  the  latter  county,  is  within  about 
three  miles  of  the  city's  nearest  line,  and  about  twelve  miles 
from  what  may  be  deemed  the  center  of  the  city.  The  legis- 
lature might  well  consider  the  city  papers  as  sure  avenues  of 
notice  as  those  printed  in  Westchester  county,  and  no  constitu- 
tional provision  bars  the  exercise  of  that  discretion.     That  the 
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hearing  allowed  before  the  commissiotiers  follows  their  esti- 
mate of  damage  is  equally  an  immaterial  suggestioa.  Tlie 
same  thing  is  true  of  assessors  in  fixing  their  basis  of  taxation. 
In  each  case  the  first  judgment  is  tentative  and  not  final,  and 
enables  the  parties  interested  to  know,  'before  incurring  any 
expense  or  trouble  of  a  hearing,  whether  such  is  needed  or  de- 
sirable. But  upon  this  hearing  and  upon  the  motion  for  con- 
firmation, it  is  said  no  evidence  can  be  taken,  and  not  even 
affidavits  may  be  used,  and  that  the  General  Terra  were  in 
error  in  asserting  the  contrary  under  the  analogy  drawn  from 
the  Street  Opening  Acts  of  1813.  One  of  the  learned  counsel 
for  the  appellants  avers  that  the  act  of  1813  was  amended  in 
1839  and  again  in  1865,  and  that,  of  the  cases  cited  under 
them,  some  did  not  present  the  question,  and  one  held  the 
exact  contrary.  {In  the  Matter  of  John  and  Cherry  StreetSj  19 
"Wend.  659.)  That  case  was  decided  in  May,  1839,  and  it  is 
the  counsel  and  not  the  court  with  whom  lies  the  mistake  as 
to  its  meaning.  It  .expressly  determines  that  the  land-owner 
may  present  affidavits  to  the  commissioners,  and  even  such  as 
consist  mainly  of  opinions  as  to  value,  and  that  the  court,  on 
presentation  of  the  report,  will  simply  refuse  to  hear  new  affi- 
davits then  made  for  the  first  time  and  never  presented  to  the 
commissioners.  The  counsel  added  that  the  court  will  not 
review  the  judgment  of  the  commissioners  upon  the  facts. 
That  is  true  with  the  important  exception  of  cases  in  which  a 
gross  inequality  of  values  is  developed,  or  the  appraisal  is  made 
upon  a  wrong  principle.  But  we  hardly  need  to  argue  that 
rules  which  assimilate  the  action  of  the  confirming  court  to 
that  of  an  appellate  tribunal,  and  so  conform  to  the  ordinary 
process  of  law,  do  not  make  a  case  of  want  of  due  process  of 
law.  Modes  of  procedure  and  forms  of  remedy  are  within  the 
legislative  discretion.  The  fundamental  law  only  requires 
that  in  some  manner  the  citizen  shall  have  notice  and  be  heard 
before  his  property  is  taken,  and  that  right  this  act  preserves 
by  a  legal  procedure  long  in  use  and  often  recognized  by  the 
courts.  The  venue  of  such  proceeding  falls,  of  course,  within 
the  legislative  discretion.     The  lands  selected  were  partly  in 
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tho  first  judicial  department,  and  partly  in  the  second.  Either 
might  properly  be  chosen  as  the  tribunal  of  confirmation,  and 
no  constitutional  provision  compelled  the  one  proceeding  to  be 
split  into  two,  and  be  heard  in  fragments  before  different  Gen- 
eral Terms. 

5.  Some  criticism  has  been  ^.imed  at  the  provision  of  the  act 
which  extends  the  jurisdiction  of  the  city  department  of  parks 
over  the  newly-acquired  territory.  By  the  terms  of  the  New 
York  charter,  that  department  has  charge  of  the  protection  and 
maintenance  of  the  city  parks,  and  is  authorized  to  appoint 
policemen  for  the  preservation  of  peace  and  order  who,  within 
the  parks,  are  vested  with  the  same  power  and  authority  as  tho 
police  of  the  city.  For  a  breach  of  the  peace  or  an  offense  commit- 
ted in  Pelham  Bay  park,  and  within  the  county  of  Westchester, 
the  arresting  officer  might  be  required  to  take  his  prisoner 
before  a  magistrate  of  the  adjoining  county.  This  provision 
of  the  act,  it  is  said,  violates  section  2  of  article  10  of  the 
Constitution,  which  preserves  to  counties,  cities,  towns  and  vil- 
lages tho  right  to  elect  their  own  local  officers,  or  to  have  them 
appointed  by  some  designated  local  authority.  If  that  were 
true  it  would  merely  annul  an  unessential  detail  of  the  act ; 
but  we  do  not  see  how  the  section  is  infringed.  The  park 
police  do  not  become  Westchester  county  officers.  No  official 
of  that  county  is  legislated  out  of  office,  and  successors  appointed 
by  State  authority,  as  was  the  case  upon  an  insufficient  pretext 
in  People  V.  Alhertson  (55  N.  Y.  50);  nor  are  the  powers 
and  duties  of  any  officer  in  Westchester,  so  curtailed  or  destroyed 
as  practically  to  subvert  his  office  and  bestow  it  on  another,  as 
was  the  case  of  the  sheriff  of  Albany  county  in  People  v. 
Keder  (29  Hun,  175).  The  appellants  concede,  using  the 
language  of  their  brief,  "  that  there  are  no  words  in  this  remark- 
able act  which  take  away  from  the  county  authorities  of  West- 
chester any  of  their  jurisdiction  or  powers."  And  so  no  officers 
are  removed  or  superseded  or  interfered  with,  and  the  local 
government  of  Westchester  is  not  abridged.  We  can  see  that 
questions  may  arise  as  between  the  park  police  and  the  county 
authorities,  and  there  may  be  a  collision  as  to  the  rights  of  each. 
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the  amount  of  $1,000,000,  and  Brooklyn  of  $2,000,000.  Dar- 
ing the  process  of  construction,  the  Constitution  was  amended 
by  what  is  now  section  11  of  article  8,  and  which,  for- 
bidding a  debt  for  any  thing  but  a  city  purpose,  also  forbade 
the  ownership  of  stock  in  a  private  corporation.  The  legisla- 
ture met  the  diflScuity  by  providing  for  a  dissolution  of  the 
corporation,  and  making  the  work  an  improvement  of  the  two 
cities,  to  be  completed  at  their  joint  expense  ;  Brooklyn,  how- 
ever, to  pay  two-thirds  of  the  same,  and  the  whole  expense  not 
to  exceed  $8,000,000.  A  refusal  to  issue  the  bonds  and 
advance  the  necessary  means,  when  it  became  apparent  that 
the  cost  would  overrun  the  statute  limits,  brought  the  case 
into  the  courts.  It  was  plain  that  the  money  of  each  city  was 
being  expended  beyond  its  own  boundaries,  and  upon  a  struc- 
ture which,  as  to  each,  stood  in  part  outside  of  its  corporate 
lines;  and  equally  plain  that  the  bridge  was  not  an  imperative 
necessity,  but  only  a  great  and  useful  convenience.  It  was 
contended  in  this  court  that  it  did  not  constitute  a  city  pur- 
pose; and  the  precise  question  was  whether  it  did  or  not  by 
reason  of  each  city's  expenditure  and  construction  beyond  its 
own  bounds.  We  decided  that  question ;  and  here  repeat  the 
language  used  both  because  of  its  authority  and  because  of 
the  attack  now  made  upon  it^  doctrine.  Eabl,  J.,  writing  the 
prevailing  opinion,  declared :  **  Nor  can  it  be  said  that  the 
indebtedness  authorized  to  be  incurred  by  the  cities  for  the  con- 
struction of  the  bridge  was  not  for  a  city  purpose.  *  *  * 
It  would  not  be  a  city  purpose  for  the  city  of  New  Tork  to 
build  a  railroad  from  that  city  to  Philadelphia,  or  to  improve 
the  navigation  of  the  Hudson  river  generally  between  that  city 
and  Albany,  although  incidental  benefits  might  flow  to  the 
city.  Such  works  have  never  been  regarded  as  within  the 
legitimate  scope  of  municipal  government.  On  the  contrary, 
it  would  be  a  city  purpose  to  purchase  a  supply  of  water  out- 
side of  the  city  and  convey  it  into  the  city,  and  for  such  pur- 
pose a  city  debt  could  be  created.  So  lands  for  a  park  could 
be  purchased  outside  of  the  city  limits,  and  yet  conveniently 
near  thereto.     *    *    *    It  cannot,  therefore,  well  be  held,  as 
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claimed  by  the  learned  counsel  for  the  appellants,  that  what  is 
meant  by  a  city  purpose  is  some  work  or  expenditure  within 
the  city  limits.  There  could  be  no  good  reason  for  such  a 
limitation.  It  could  be  no  woroe  for  a  city  to  incur  debt  for  a 
city  purpose  outside  of  the  city  limits  than  for  one  within  such 
limits,  and  there  is  just  as  much  reason  for  allowing  it  to  be 
incurred  in  the  one  case  as  in  the  other.  *  *  *  It  would 
have  been  a  city  purpose  if  either  city  had  been  authorized  to 
build  the  whole  of  the  bridge,  and  it  is  none  the  less  so  that 
both  are  to  unite  in  building  it."  Such  is  the  doctrine  which 
this  court  has  declared.  We  are  now  asked  to  repudiate  it  as 
hastily  and  carelessly  uttered.  With  how  little  of  justice  that 
can  be  said  of  the  language  we  have  quoted  may  be  made 
apparent  by  the  record  of  the  case  itself.  The  question  was 
involved  in  the  controversy.  It  was  raised  and  discussed  by 
counsel  quite  sure  to  omit  no  pertinent  suggestion.  In  the 
opinion  just  quoted,  Judges  Rapallo,  Andrews  and  Dan- 
forth  concurred.  Chief  Judge  Church  and  Judges  Folger 
and  Miller  dissented.  The  dissenting  opinion  was  written 
by  Judge  Folger.  It  bears  the  marks  of  the  characteristic 
modesty  with  which  he  differed  from  his  associates,  and  of  his 
conscientious  industry  in  searching  for  the  truth ;  and  yet 
there  is  no  word  in  it  of  dissent  from  the  doctrine  we  have 
quoted,  but  the  whole  opinion  is  put  upon  the  force  of  the 
limitation  as  to  cost.  It  is  safe,  therefore,  to  infer  that  the 
court  were  unanimous  as  to  the  doctrine  under  consideration, 
although  the  case  was  thoroughly  sifted  by  a  formidable  dis- 
sent. Beyond  that,  we  shall  hope  in  the  end  to  vindicate  the 
doctrine  so  earnestly  assailed  upon  the  present  appeal  outside 
of  authority  and  on  its  intrinsic  merits. 

The  legislation  out  of  which  grew  the  Prospect  park  of  the 
city  of  Brooklyn  came  before  this  court.  {Matter  of  Lands 
in  the  Town  of  Flaibuahy  60  N".  Y.  398.)  The  original  act 
constituted  the  park  out  of  lands  in  the  city  and  adjoining 
lands  in  the  town  of  Flatbush,  and  lands  in  the  town  of  New 
Lots  for  the  special  use  of  a  parade  ground  (Laws  of  1859, 
chap.  466);  and  afterward  additional  land  was  taken  in  the 
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town  of  Flatbasli.  (Law8  of  1866,  chap.  853  )  Authority  to 
contract  debt  for  the  payment  and  make  temporary  loans  was 
also  given.  (Laws  of  1868,  chap.  493.)  The  question  raised 
in  this  conrt  was  over  the  right  to  assess  lands  in  Flathush  ad- 
joining the  park  for  benefits,  and  it  was  held  that  the  improve- 
ment was  so  entirely  in  the  interest  of  the  city  that  adjoin- 
ing lands  in  the  neighboring  town  could  not  be  assessed  for 
the  cost.  There  is  a  feature  in  the  Brooklyn  acts  which,  to 
some  extent,  distinguishes  them  from  the  act  before  us.  The 
lands  acquired  were  annexed  to  the  city  of  Brooklyn,  and  its 
entire  municipal  jurisdiction  was  thrown  over  the  newly  ac- 
quired territory.  But  the  case  after  all  was  not  one  of  a  mere 
extension  of  the  city^s  area.  It  was  not  essential  to  such  ex- 
tension that  any  land  should  be  purchased,  and  the  real  city 
purpose  was  the  taking  for  a  park  and  not  with  a  view  of  en- 
larging the  city  bonndaries.  The  latter  measure  was  but  a 
governmental  step  deemed  best  f6r  the  control  of  the  lands 
purchased  for  a  park.  In  the  Brooklyn  case  the  annexation 
consisted  in  throwing  over  the  Flatbush  lands  the  complete 
jarisdiction  of  the  city.  In  the  New  York  case  the  annexa- 
tion is  incomplete  and  pro  tanto^  since  only  the  authority  of 
the  city  department  of  parks  is  extended  to  the  outlying  lands. 
But  at  least  this  instance  suggests  the  inquiry  whether' there 
has  not  been  still  other  legislation  indicating  what  had  haig 
been  deemed  city  or  village  purposes  and  so  putting  construc- 
tion upon  that  phrase  as  used  in  the  Constitution. 

The  statutes  relating  to  rural  cemeteries  furnish  such  indi- 
cation. In  1847  villages  were  authorized  to  purchase  and  hold 
lands  for  purposes  of  burial,  but  some  of  the  language  used 
indicated  an  intent  to  confine  them  within  the  corporate  limits. 
But  in  1869  (Chap.  727)  cities  and  villages  were  authorized 
to  acquire  such  lands  adjoining  their  existing  cemeteries,  and 
all  other  restrictive  language  was  carefully  omitted ;  and  then 
in  1870  (Chap.  760)  the  permission  was  made  general  without 
even  the  restraint  of  adding  to  an  existing  cemetery,  and  au- 
thority was  given  to  borrow  money  for  the  purpose.  Is  it  true 
that  it  is  not  a  city  or  village  purpose  to  go  outside  of  tlie  cor- 
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porate  lines  to  bay  and  adorn  in  the  qaiet  of  the  country  a 
place  for  the  burial  of  the  dead?  Or,  must  health  and  pro- 
priety be  violated  by  interments  within  city  bounds  unless  pri- 
vate corporations  come  to  the  rescue  ?  It  seems  not  to  have 
been  so  understood.  In  184:7  (Chap.  141)  the  village  of  Nor- 
wich was  authorized  to  receive  and  hold  title  to  land  not  more 
than  one  mile  from  its  boundaries,  and  to  purchase  additional 
adjoining  lands.  In  1862  (Chap.  71)  the  village  of  Dunkirk 
was  empowered  to  locate  a  cemetery  within  or  without  its 
corporate  limits,  but  within  the  town.  And  in  1858  (Chap.  72) 
the  then  village  of  Elmira  was  authorized  to  buy  fifty  acres  of 
land  for  burial  purposes  within  or  near  its  municipal  bounda- 
ries and  to  borrow  $10,000  for  payment  of  the  cost  For  the 
preservation  of  the  public  health  a  city  or  village  may  cer- 
tainly purchase  land  beyond  its  boundaries  for  a  hospital,  or 
pest-house,  and  so  remove  the  danger  of  infection.  Cities  and 
villages  planted  upon  navigable  streams  may  have  granted  to 
them  ferry  rights,  and  own  and  control  them.  We  have  just 
held  that  the  city  of  Hudson  has  a  ferry  right  to  Athens, 
and  the  village  of  Athens  a  ferry  right  to  Hudson.  Are 
we  to  say  that  it  is  not  a  city  purpose  of  the  one,  nor  a 
village  purpose  of  the  other,  to  buy  and  own  land  for  slips  or 
landings  or  ferry-houses  on  the  opposite  shore  because  beyond 
their  own  boundaries  and  in  another  town  or  county }  It  is 
true  of  all  these  cases  that  either  wholly  or  partly  the  land 
purchased  can  only  be  used  by  going  out  of  the  city  or  village 
and  not  by  bringing  any  thing  in  as  in  the  case  of  the  Croton 
water.  The  dead  and  the  sick  must  be  carried  out  and  friends 
and  attendants  must  follow,  but  does  that  make  a  constitu- 
tional difference  9  The  truth  is  that  neither  in  authority,  nor 
in  the  legislative  practice,  nor  in  the  common  sense  of  the 
question  is  there  any  basis  for  declaring  that  there  can  be  no 
true  and  sound  municipal  purpose  which  reaches  beyond  the 
corporate  lines ;  and  we  are  sure  that  the  enterprise  under  con- 
sideration does  not  fall  under  a  constitutional  ban  because  it  is 
in  part  to  be  executed  outside  of  the  city  limits. 

And  yet  that  is  not  the  end  of  the  question,  and  the  inquiry 
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as  to  a  park  at  Niagara  or  in  the  Adirondacks  remains  unan- 
swered. Beyond  question,  neither  would  be  a  citjr  purpose, 
and  when  we  have  determined  why,  we  shall  have  approached 
as  near  to  what  is  the  true  test  as  the  nature  of  the  subject  will 
permit.  While,  as  was  said  in  one  of  the  cases  cited,  it  is  im- 
possible to  formulate  a  perfect  definition  of  what  is  meant  by 
a  city  purpose,  yet  two  characteristics  it  must  have.  The  pur- 
pose must  be  primarily  the  benefit,  use  or  convenience  of  the 
city  as  distinguished  from  that  of  the  public  outside  of  it, 
although  they  may  be  incidentally  benefited,  and  the  work  be 
of  such  a  character  as  to  show  plainly  the  predominance  of  that 
purpose.  And  then  the  thing  to  be  done  must  be  within  the 
ordinary  range  of  municipal  action.  Acquiring  and  maintain- 
ing parks  is  within  that  range.  Acquiring  them  so  near  to  the 
city  as  to  make  them  convenient  and  accessible  and  likely  to 
be  overtaken,  and  surrounded  by  the  city's  growth,  satisfies  the 
first  condition,  while  a  park  in  the  Adirondacks  or  at  Niagara 
would  not  satisfy  it  at  all,  but  would  clearly  indicate  and  con- 
clusively prove  an  underlying  purpose  different  from  the  city's 
use  and  convenience,  and  of  which  that  use  and  convenience 
was  but  a  pretext  and  cover.  Where  the  enterprise  is  of  such 
a  character  that  it  may  be  justly  so  described,  and  breeds  in  the 
impartial  mind  a  conviction  that  the  use  and  benefit  of  the 
city  is  but  a  pretext  disguising  some  foreign  and  ulterior  end, 
we  may  easily  deny  to  it  the  attributes  of  a  city  purpose.  But 
the  case  must  be  a  clear  one,  and  so  clear  as  to  justify  a  rever- 
sal of  the  legislative  judgment  manifested  by  the  enactment. 
No  such  state  of  facts  exists  here.  When  the  Brooklyn  park 
was  planned  the  first  stop  taken  by  the  legislature  was  to 
authorize  the  appointment  of  a  commission  to  select  the  site. 
They  were  not  confined  to  the  corporate  limits,  but  were  to 
act,  not  merely  in  view  of  the  present  condition,  but  also  in 
view  of  the  future  growth  and  wants  of  the  city.  That  exam- 
ple was  followed  in  authorizing  the  New  York  commission.  It 
was  directed  to  recommend  parks  within  the  city  and  "  the 
adjacent  district  of  Westchester  county."  They  were  not  left 
to  stray  at  large.     Their  authority  kept  them  near  enough,  to 
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the  city  to  subserve,  in  the  jadgment  of  the  legislature,  the 
city's  use  and  convenience.  They  were  also  directed  to  act 
"  having  in  view  the  present  condition  and  future  growth  and 
wants  of  the  city."  That  an  ordinary  city  purpose  may  be, 
and  often  should  be,  planned  and  executed  with  reference  as 
well  to  future  as  to  present  needs,  cannot  be  denied.  The  city 
may  lay  out  a  wide  street  when  a  narrower  one  would  answer 
present  wants,  and  extend  it  beyond  habitations  and  immediate  . 
needs.  The  city  may  erect  a  public  building,  having  in  view  • 
future  necessities,  and  exceeding  the  demands  of  present  use* 
That  is  often  true  economy  and  wise  municipal  administration.  - 
The  adjoining  district  of  Westchester  county,  in  which  a  por- 
tion of  the  parks  was  located,  is  a  triangle  shut  in  between  the 
city  and  the  river  on  the  east  and  west,  and  an  extension  to  the 
river  of  the  city's  north  line.  Tliat  the  current  of  city  population 
will  soon  overflow  this  triangle  and  the  corporate  bounda- 
ries embrace  it,  the  commission  judged,  and  the  legislature 
determined,  thoughtfully,  with  deliberation,  after  careful  study 
and  investigation,  upon  facts  not  before  us,  and  with  the  oppor- 
tunity and  the  aid  of  personal  examination.  It  would  require 
a  very  clear  and  very  strong  case  to  justify  a  court  in  pro- 
nouncing such  a  conclusion  to  be  but  a  fraudulent  cover  for 
some  ulterior  design  foreign  to  the  city's  welfare.  Such  is  not 
the  case  before  us.  We  must  assume  what  we  can  see  is  at 
least  possible  and  perhaps  probable,  that  the  lands  over  the 
border  are  so  near,  so  convenient  of  access,  so  likely  to  be  over- 
taken and  surrounded  by  the  city's  growth,  so  desirable  for 
the  health  and  recreation  of  the  citizens,  and  so  cheaply  to  be 
got  in  comparison  with  the  consequences  of  delay,  as  to  indi- 
cate a  primary  and  predominant  city  purpose  in  a  matter  itself 
within  the  ordinary  range  of  municipal  action. 

Much  more  might  be  added  upon  this  interesting  subject, 
but  the  reasonable  limits  of  an  opinion  have  long  since  and 
reluctantly  been  passed. 

The  order  should  be  afBrmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Order  affirmed. 
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George  H.  Power,  Appellant,  v.  The  Village  of  Athens 

et  al.,  Kespondeuts. 

No  person  may  establish  and  operate  a  public  terry  In  this  State  for  hire 
across  a  navigable  stream  witboat  legislative  authority. 

The  legislature  may  limit  a  ferrj  franchise  so  as  to  confer  a  right  to 
operate  a  ferrj  from  one  side  of  a  river  only,  and  may  coofer  upon 
another  the  right  to  operate  a  ferry  from  the  other  side. 

While  a  legislative  grant  of  a  ferry  franchise  across  a  river  from  a  place 
on  one  side  to  a  place  on  the  other,  standing  alone,  will  ordinarily  be  oon- 
straed  as  giving  the  right  of  ferriage  across  the  river  in  both  directions, 
yet  if,  when  considered  in  connection  with  other  portions  of  the  grant,  of 
other  legislative  acta  in  pari  materia,  the  user  under  them,  and  the  sur- 
rounding circumstances,  it  appears  to  have  been  the  legislative  intent  to 
limit  the  grant  to  a  ferry  in  one  direction  only,  such  a  construction  will 
be  given  it. 

An  act  merely  granting  the  right  to  establish  and  operate  a  ferry  does  not 
confer  an  exclusive  right  so  as  to  deprive  the  legislature  of  power  to 
authorize  another  competing  ferry  at  or  near  the  same  place. 

Under  the  various  acts  in  relation  to  the  ferry  across  the  Hudson  river 
between  the  city  of  Hudson  and  the  village  of  Athens  (Chap.  88,  Laws 
of  1783;  chap.  128,  Laws  of  1801;  chap.  101,  Laws  of  1829;  chap.  179, 
Laws  of  1854;  chap.  408,  Laws  of  1872;  chap.  879,  Laws  of  1876;  chap. 
57,  Laws  of  1804;  chap.  05,  Laws  of  1805;  chap.  114,  Laws  of  1815;  chap. 
622,  Laws  of  1857;  chap.  291,  Laws  of  1870;  chap.  140,  Laws  of  1878).  the 
city  has  the  exclusive  right  to  operate  a  ferry  from  the  east  side  of  the 
river  at  Hudson  to  the  west  side  at  Athens,  and  the  village  has  the  ex- 
clusive right  of  ferriage  in  the  opposite  direction. 

In  an  action  brought  by  a  lessee  of  the  city  against  the  village  and  its  troa- 
tees,  to  restrain  the  latter  from  operating  a  ferry  across  the  river,  plain- 
tiff claiming  the  exclusive  right  of  ferriage,  Iield,  that  the  books  of  record 
of  the  two  corporations  were  competent  and  the  best  evidence  to  show 
corporate  acts. 

In  said  action  it  appeared  that  the  rights  of  each  party  had  been  invaded  by 
the  other,  plaintiff  being  the  first  wrong-doer.  Judgment  was  rendered 
restraining  the  plaintiff  from  operating  a  ferry  from  the  west  side  of  the 
river  and  the  defendants  from  operating  a  ferry  from  the  east  side.  The 
granting  to  defendants  affirmative  relief,  by  Injunction,  was  claimed  to 
be  error.  Held  untenable;  that  while  all  equitable  relief  might  have  been 
denied  to  plaintiff  as  he  first  invaded  defendants'  rights,  he  cannot  com. 
plain  that,  instead  of  dismissal  of  the  complaint,  all  the  equities  between 
the  parties  growing  out  of  the  facts  in  Issue  and  litigated  upon  the  trial 
were  adjudged. 


(Argued  June  4, 1885  ;  decided  October  6, 1885.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  10,  1882,  which  afBrmed  a  judgment  entered 
upon  the  report  of  a  referee.     (Keported  below,  26  Hun,  282.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

-K  Countryman  for  appellant.  The  original  franchise 
granted  to  the  city  of  Hudson,  in  the  charter  of  1875,  con- 
ferred an  exclusive  privilege  and  included  the  right  of  ferriage 
across  the  river  both  ways.  {Columbia  Br.  Co.  v.  Teiase^  38 
N.  J.  Law,  89-42 ;  Mayor ^  etc.^  v.  N.  E.  Trans,  Co.,  14  Blatchf . 
Cr.  0.  159, 168 ;  Woolrych  on  Ways,  217  \  B.  &  H.  Ferry 
Go.  V.  Dams,  48  Iowa,  135,  137 ;  1  Abb.  Law  Diet.  491 ; 
Benson  v.  Mayor j  etc.,  10  Barb.  233 ;  People  v.  Mayor,  etc., 
32  id.  103 ;  AiJce?n  v.  W.  R.  R.  Co.,  20  N".  T.  370 ;  Mayor  of 
N.  T.  V.  Ferry  Co.,  8  J.  <fe  S.  232 ;  Conway  v.  Taylor,  1 
Black  [U.  S.],  603 ;  Ketchum  v.  Buffalo,  14  N.  Y.  356 ; 
People  V.  Bahcock,  11  Wend.  586 ;  Burlington  Case,  48  Iowa, 
136  ;  Mayor  of  N.  Y.  v.  Longstreet,  64  How.  30  ;  Costar  v. 
Brush,  25  Wend.  628 ;  3  Webster's  Laws,  321,  §§  1,  5 ;  id. 
484,  §§  2,  5 ;  4  id.  66,  255,  285  ;  Laws  of  1812,  90 ;  Laws  of 
1813, 29  ;  Laws  of  1814, 205  ;  Laws  of  1815, 192  ;  Laws  of  1816, 
216,  §§  1,  5,  id.  166,  §§1,  3 ;  People  v.  Dayton,  55  N.  Y. 
367 ;  Hassan  v.  Rochester,  67  N.  Y.  529  ;  Newton  v.  Curitt, 
12  C.  B.  [N.  S.]  32  ;  Jahine  v.  MidgeU,  25  Ark.  476  ;  2  Bulst. 
189;  Alex.  Ferry  Co.  v.  Wisch,  73  Mo.  655;  Patrick 
V.  Ruffners,  2  Rob.  [Va.]  228;  Stark  v.  MiU&r,  3  Mo. 
470 ;  Mills  v.  Comrs.,  4  111.  53 ;  Haethcook  v.  Swift  Co., 
72  N.  0.  410 ;  Chenango  B.  Co.  v.  Paige,  83  N.  Y.  178.) 
The  ferry  franchise  of  the  city  of  Hudson  was  not  affected 
by  the  acts  of  1804  and  1805,  and  the  subsequent  statute  of 
1815,  on  the  same  subject.  {Little  v.  Banks,  85  N.  Y.  258.) 
Ketchum  v.  Buffalo,  14  id.  356 ;  Duckall  v.  New  Albany,  25 
Ind.  283.)  The  grant  of  power  to  the  city  by  the  act  of  1829 
(Laws  of  1829,  p.  186),  to  establish  and  maintain  a  ferry  over 
the  natural  channel,  was  exclusive,  and  included  the  riglit  of 
carriage  across  the  river  in  both  directions.  {Aiken  v.  Western 
Siokels  —  Vol.  LIV.  75 
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a.  R.  Co.,  20  N.Y.  870  ;  JSlissetty.  jETar^,  Willes,  508;  jV^- 
tan  V.  Otibitt,  12  C.  B.  [N.  S.  ]  31 ;  Newhurg  Co.  v.  MUler, 
5  Johns.  Ch.  101,  111 ;  3  Kent's  Com.  458,  459 ;  CliadwicVs 
Caae^  2  Dane's  Abr.  683 ;  Huzzey  v.  Fidd^  2  Or.  M.  &  Ros. 
432 ;  Petera  v.  KendaUy  6  Barn.  &  Ores.  703 ;  Proaser  v. 
Wapello  Co.,  18  Iowa,  333 ;  2  Bl.  Com.  219 ;  GlarTc  v. 
Stale,  2  McOord  [S.  C],  48  ;  Oolconda  v.  Fields  108  111.  419 ; 
Conway  v.  Taylor,  1  Black,  634 ;  McRoberta  v.  Waahbume, 
10  Minn.  23  ;  Phillips  v.  Bloomington,  1  Greene  [Iowa],  498, 
502.)  The  provision  of  theReTised  Statutes  (Vol.  1,  p.'600,  §  8), 
that  "  the  charter  of  every  corporation  hereafter  granted  shall 
be  subject  to  alteration,  suspension,  and  repeal  in  the  discretion 
of  the  legislature,"  has  no  application.  (11  Peters,  427 ;  Smith 
V.  People,  47  N.  Y.  330 ;  Matter  of  Rochester*  Water  Comrs., 
66  id.  414 ;  Whipple  v.  Christian,  80  id.  523 ;  People,  ex 
rel.  V.  Davenport,  91  N.  T.  575 ;  Charles  R.  Bridge  v.  War- 
ren Bridge,  11  Peters,  421,  539 ;  Laws  of  1827,  chap.  209,  §§  1, 
6,  9;  Laws  of  1857,  chap.  495,  p.  88;  10  Conn.  150;  Fast 
Hartford  v.  HaHford  Bridge  Co.,  17  id.  79 ;  Wash.  Bridge 
Co.  V.  State,  18  id.  53.)  Nor  does  the  ordinary  rule  of  strict 
construction  against  the  grantee  of  an  exclusive  privilege  re- 
strain or  limit  this  interpretation,  for  it  is  expressly  declared  in 
this  act,  as  well  as  in  each  of  the  charters,  that  the  ferry  thus 
established  shall  be  maintained  ^'  in  such  manner  as  shall  ap- 
pear most  conducive  to  the  public  good,"  and  that  the  grant 
"  shall  be  construed  benignly,  and  favorably  for  every  benefi- 
cial purpose  therein  intended."  (1  Greenleaf  s  Laws,  194,  197 ; 
Act  of  1875,  §§  14,  24 ;  2  Webster's  Laws,  172, 175 ;  Act  of 
1801,  §§  15,  25  ;  Laws  of  1829,  pp.  186,  200,  §§  19,  54;  Gol- 
cmda  V.  Field,  108  111.  419 ;  1  Dill,  on  Mun.  Corp.  [3d  ed.], 
§  97 ;  Whitney  v.  Mayor,  etc.,  6  Abb.  N.  C.  337 ;  Matter  of 
Manhattan  S.  Bk.,  82  N.  Y,  142.)  The  principle  that  a  gran- 
tor can  do  nothing  that  shall  destroy  his  deed  or  injure  his 
grantee  applies  as  well  to  the  State  as  to  an  individual.  The 
thing  granted  passes  to  the  grantee,  and  the  legislature  can  no 
more  resume  or  grant  it  to  another  than  it  can  resume  or  grant 
the  right  to  a  tract  of  land  which  it  has  already  parted  with. 
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{Ferry  Co.  v.  Dawis,  48  Iowa,  136 ;  Castor  v.  Brushy  26 
Wend.  628 ;  People  v.  Mayor,  32  Barb.  Ill ;  Ma/yor,  etc.j  v. 
Ferry  Co.,  49  How.  250 ;  Mayor,  etc.  v.  StM.  I.  F.  Co.,  8  J. 
&  S.  232.)  While  municipal  ooi*poration8  exercise  local  gov- 
ernmental functions,  they  also  possess  private  and  proprietary 
rights ;  and  as  to  the  latter,  they  stand  on  the  same  footing  as 
any  individual  or  body  of  persons  upon  whopi  the  same  fran- 
chise has  been  conferred.  {Bailey  v.  Mayor^  etc.,  3  HilJ,  531 ; 
Floyd  V.  Sanie,  6  N.  T.  369  ;  Britton  v.  Sams,  21  How.  251 ; 
People  V.  Fidds,  68  N.  Y.  491 ;  Athms  v.  Randolph,  31  Vt. 
227 ;  Aihm  v.  Western  R.  R.  Co.,  20  N.  Y.  370,  374,  a75.) 
The  repeal  of  a  statute  by  implication  is  not  favored.  {People 
V.  Palmer,  52  N.  Y.  83 ;  Monegan  v.  People,  55  id.  613  ;  Mat- 
ter  of  Curs&r,  89  id.  401 ;  Laws  of  1872,  chap.  468,  pp.  1077, 
1096,  §  33  ;  Laws  of  1876,  chap.  379,  pp.  371,  373-4,  §§  6, 9 ; 
VanDenhurgh  v.  Oreenbueh,  66  N.  Y.  1.)  The  village  of 
Athens,  by  voluntary  surrender  of  its  special  charter  and  reor- 
ganization under  the  General  Incorporation  Act,  lost  or  aban- 
doned its  ferry  franchise,  if  it  ever  had  any.  (Laws  of  1870, 
p.  704,  §  80  ;  Ketchum  v.  Buffalo,  14  N.  Y.  356.)  The  vil- 
lage of  Athens  acquired  no  general  right  of  ferriage  by  user 
or  prescription.  (1  Dilf.  on  Mun.  Corp.  [3d  ed.],  §§  32,  92 ; 
Comm.  V.  McDonald,  16  Serg.  &  R.  389 ;  Penn.  v.  Kline,  4 
Dall.  402 ;  Comm.  v.  Alhurger,  1  Whttrt.  469 ;  Burhank  v. 
Fay,  65  N.  Y.  65.)  The  franchise  was  granted  to  the  city  of 
Hudson  for  the  public  benefit.  The  city  could  not  grant  irrev- 
ocably to  the  village,  or  to  any  third  person,  a  right  of  ferriage 
over  the  river.  It  could  only  lease  for  a  limited  term  and  a 
bona  fide  consideration  the  ferry  which  it  had  established. 
{Mayor,  eto.^  v.  Union  F.  Co.,  55  How.  138 ;  Britton  v.  Mayor, 
etc.,  21  id.  251 ;  MUhau  v.  Sharp,  27  N.  Y.  611 ;  Burbank  v. 
Fay,  65  id.  67 ;  Rochdale  C  Co.  v.  Raddiffe,  18  Q.  B.  287 ; 
Staffordshire  C.  v.  Birmingha/m  C,  L.  R.,  1  Eng.  &  Irish 
App.  254;  Penn.  P.  Landing  v.  PhUaddphia,  16  Penn.  94; 
Morton  v.  Moore,  16  Gray,  573 ;  St.  Vincent  Asylum  v.  Troy, 
76  N.  Y.  108.)  Nor  could  the  village  acquire  a  prescriptive 
right  to  the  ferry  as  against  the  State.    {Burbank  v.  Fay,  65 
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N.  T.  67 ;  Comm.  v.  Alburgerj  1  Whart.  469 ;  BoHer  v.  Comm., 
3  Penn  &  Watts,  253 ;  Comm.  vl  Upton,  6  Gray,  473.)  Nor 
is  the  doctrine  of  estoppel  of  any  avail  to  the  defendant. 
(  Whitney  v.  Mayor,  6  Abb.  N.  0.  338 ;  Wiesmer  v.  Doicglas^ 
64  K  T.  92;  1  Dill,  on  Man.  Corp.  [3d  ed.],  §  457;  Dich 
inson  v.  Poughkee^aie,  75  N.  Y.  65 ;  Smith  v.  Newburgh,  77 
id.  130 ;  Parr  v..  GreerihuBh,  72  id.  464 ;  McDonald y.  Mayor, 
etc.,  68  id.  23.)  The  books  of  the  village  were  improperly 
received  in  evidence.  {Turnpike  Co.  v.  McKeon,  10  Johns. 
154 ;  Angell  &  Ames  on  Corp.  [11th  ed.],  §  679  ;  PiUshurgh 
Goal  Co.  V.  Foster,  59  Penn.  365 ;  Ch&nmigo  Bridge  Co.  v. 
Lewie,  63  Barb.  112 ;  Jackson  v.  Walsh,  3  Johns.  226.) 

Samv^l  Hand  for  respondents.  An  exclusive  right  of  fer- 
riage from  one  shore  by  no  means  implies  an  exclasive  or 
any  right  of  ferriage  from  the  other  shore.  They  are  fre- 
quently granted  by  quite  independent  jurisdictions  on  each 
ide  of  a  stream.  But  within  the  sa  me  jurisdiction,  the  rule 
also  uniformly  prevailed  in  former  times.  {Giles  v.  Grover, 
12  Ad.  &  Ell.  [N.  S.]  721 ;  PeopU  v.  Bahcock,  11  Wend.  90 ; 
Pirn  V.  Orowell,  6  Mees.  &  W.  234 ;  Conway  v.  Taylor,  1 
Black,  605 ;  13  Viner's  Abr.  208 ;  2  Hilliard  on  Real  Property 
[4th  ed.],  141 ;  Columbia  Co.  v.  Guesie,  38  N.  J.  L.  39.)  The 
practical  construction  given  for  many  years  by  both  corpoi-a- 
tions  is  also  conclusive  on  this  point.  {People  v.  Dayton,  55 
N".  Y.  367  ;  Easton  v.  PickersgiU,  id.  310  ;  People,  ex  rd.  v. 
Oomre.  of  Taxes,  6  Hun,  109 ;  67  N.  Y.  528 ;  6  Barb.  60 ; 
Grant's  Corp.  27 ;  People  v.  Albany,  4  Hun,  675 ;  Smith  v. 
People,  47  N.  Y.  330  ;  People,  ex  rel.  v.  Palm^,  52  id.  88  ; 
Hoffman  V.  ^tna  Ins.  Co.,  32  id.. 405.)  Again,  monopolies 
are  odious,  and  it  has  long  been  the  settled  doctrine  chat 
statutes  granting  privileges  claimed  to  be  exclusive,  must  be 
strictly  construed,  and  nothing  whatever  should  be  taken  by 
the  grantee  by  implication.  {Charles  Rvoer  Bridge  v.  Warren 
Bridge,  11  Pet.  544;  Rice  v.  R.  R.  Co.,  1  Black,  30 ;  CoUins 
V.  Sherman,  31  Miss.  679 ;  Binghamton  Bridge,  3  Wall.  51 ; 
R.  R.  Corp.  V.  CamjH   Comrs.,  21  Penn.  22  ;    Bridge   Co. 
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V.  Magee^  2  Paige,  116 ;  6  Wend.  85 ;  Bridge  Co.  v.  Z7".  cfe  /SI 
R,  R.  Oo.y  6  Paige,  554 ;  Wright  v.  Briggs,  2  HiU,  77.)  Cor- 
porations  are  iDcIuded  in  the  term  ^^  persons  "  in  statutes,  as  is 
well  settled.  {People  v.  Z7.  Ins.  Go.^  15  Johns.  381 ;  People 
V.  Schoon,maker^  63  Barb.  44 ;  State  v.  Woram^  6  Hill,  33 ; 
OlcoU  V.  Tioga  R.  R.  Co.,  20  N.  T.  210 ;  23  id.  242 ;  1  Potter 
on  Corp.  56 ;  1  Dill,  on  Mun.  Corp.,  §  31,  note  1 ;  Ea^st  IlaH^ 
ford  V.  H.  B.  Co.,  10  How.  [U.  S.]  511 ;  Ft.  Plain  B.  Co.  v. 
Smith,  30  N.  Y.  44.)  Long-continued  user  of  a  ferry  under  a 
claim  of  title  is  conclusive  presumption  of  a  grant.  (2  Kent's 
Com.  276,  277 ;  Benson  v.  Mayor,  etc.,  10  Barb.  233  ;  Wiswall 
V.  WandeU,  3  Barb.  Ch.  312;  Dill,  on  Mun.  Corp.  [Ist  ed.], 
97,  note  3 ;  WiUiams  v.  Turner,  7  Ga.  348 ;  Trotter  v.  Hughee, 
2  Younge  &  Jerv.  285 ;  Peter  v.  KendaU,  6  B.  &  C.  705 ; 
Bigelow  on  Estoppel,  308  et  seq.)  The  ferry  rights  of  the 
defendant  were  not  lost  by  its  re-incorporation  under  the 
General  Village  Act  of  1870.  (Laws  of  1870,  chap.  291,  §  30 ; 
People  V.  Mayor,  etc.,  32  Barb.  102 ;  Matter  of  Hamilton 
Avenue,  14  id.  405,  411 ;  Dillon  on  Mun.  Corp.  [1st  ed.],  98, 
99,  note  1 ;  Ketchum  v.  Buffalo,  4  Kern.  356 ;  Dill,  on 
Mun.  Corp.  fist  ed.],  98,  §  52 ;  Angell  &  Ames'  Corp.  [6th 
ed.],  §  85;  Grant's  Corp.  24;  2  Viner's  Abr.  [2d  ed.],  Corp. 
286 ;  id.  1,  18.)  Plaintiff's  bill  should  be  dismissed  with  costs, 
including  the  referee's  fees.  (Hill  on  Injunctions  [2d  ed.], 
548,  §  46 ;  HiU  v.  Everett,  27  Ala.  484.)  '  If  the  plaintiff  has 
any  relief,  he  must  be  limited  to  his  rights  and  not  permitted 
to  infringe  upon  those  of  the  defendant.  {Gometock  v.  John- 
son, 46  N.  Y.  615 ;  Van  Brunt  v.  Day,  81  id.  251 ;  1  Pome- 
roy's  Eq.  Jur.  419  et  seq.;  Ham^on  v.  Keating,  4  Hare,  1, 4 ; 
Sturgis  v.  Champneys,  5  My.  &  Cr.  97, 101 ;  Story's  Eq.  Jur., 
§  707-;  2  Barb.  Ch.  Pr.  620). 

Eabl,  J.  This  action  was  commenced  by  the  plaintiff  who, 
as  lessee  from  the  city  of  Hudson,  claimed  the  exclusive  right 
of  ferriage  across  the  Hudson  river  between  the  city  of  Hudson 
and  the  village  of  Athens,  to  restrain  the  defendants  from 
operating  a  ferry  across  the  river  between  the  same  places. 
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The  action  was  referred  to  a  referee,  who  decided  that  the 
plaintiff  as  such  lessee  had  the  exclusive  right  to  operate  a 
ferry  from  the  east  side  of  the  river  at  Hudson  to  the  west 
side  at  the  village  of  Athens,  and  that  the  village  of  Athens 
had  the  exclusive  right  of  ferriage  across  the  river  in  the  op- 
posite direction,  and  he  ordered  judgment  restraining  the 
plaintiff  from  operating  a  ferry  from  the  west  side  of  the  river 
and  the  defendants  froni  operating  a  ferry  from  the  east  side. 
The  plaintiff  appealed  from  the  judgment  to  the  General 
Term,  and  from  affirmance  there  to  this  court. 

As  we  think  this  judgment  must  be  affirmed,  the  able  opin- 
ions written  by  the  referee  and  at  the  General  Term,  in  which 
we  substantially  concur,  render  an  elaborate  discussion  of  the 
questions  involved  upon  this  appeal  quite  unnecessary. 

No  person  can  in  this  State  establish  and  operate  a  public 
ferry  for  hire  without  legislative  authority.  {Chenango  Bridge 
Co.  V.  Paige^  83  N.  Y.  178.)  The  legislature  having  jurisdic- 
tion of  the  whole  subject  may  limit  a  ferry  franchise  accord- 
ing to  its  pleasure.  It  may  confer  the  right  to  operate  a 
ferry  across  a  river  between  two  places  in  both  directions,  or 
it  may  limit  the  right  so  that  the  ferry  can  be  operated  from 
one  side  of  the  river  only.  A  legislative  grant  of  a  ferry 
franchise  across  a  river  from  a  place  on  one  side  to  a  place  on 
the  other  side,  standing  alone,  unexplained,  would  ordinarily 
be  construed  to  give  the  right  of  a  ferry  across  the  river  be- 
tween the  two  places  in  both  directions.  Common  sense  and 
public  convenience  would  require  such  a  construction.  But  to 
determine  whether  a  legislative  grant  authorizes  a  ferry  in 
both  directions  or  only  in  one,  all  the  language  of  the  grant 
must  be  scrutinized,  and  all  legislative  acts  in  pa/ri  materia 
and  the  user  under  them  and  the  circumstances  of  the  particu- 
lar case  must  be  considered. 

An  act  of  the  legislature  merely  granting  the  right  to  estab- 
lish and  operate  a  ferry  across  any  water  does  not  confer  an 
exclusive  right  so  as  to  deprive  the  legislature  of  power  to  au- 
thorize another  competing  ferry  at  or  near  the  same  place. 
Whatever  doubt  there  may  have  been  as  to  this  proposition  at 
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an  earlj  day  has  been  removed  and  the  law  is  now  well  settled. 
(3  Kent's  Com.  469,  and  note;  FlanJcroad  Co.  y. Douglass^ 
9  N.  T.  444.)  Before  a  ferry  franchise  can  be  held  to  be 
exclnsive,  there  must  be  something  in  the  act  granting  it  show- 
ing that  such  was  the  legislative  intention. 

Prior  to  1829  no  exclusive  ferry  franchise  was  granted  by 
the  legislature  to  the  city  of  Hudson.  Prior  to  that  time 
there  is  no  language  in  any  of  the  acts  showing  a  legislative 
intent  to  grant  such  a  franchise,  and  the  legislature  could  at 
any  time  grant  ferry  franchises  to  other  persons  without  in  any 
way  iuvading  the  legal  rights  or  vested  privileges  of  the  city 
of  Hudson.  On  the  contrary,  the  act  of  1785  (Chap.  83,  §  14) 
and  that  of  1801  (Chap.  128,  §  16)  which  conferred  the  ferry 
franchise  upon  the  city  of  Hudson  across  the  river,  from  the 
eastern  to  the  western  shore  expressly  provided  that  nothing 
contained  in  those  acts  should  be  construed  to  deprive  any 
persons  whatsoever  of  any  rights  of  ferriage  which  they  then 
had  or  might  thereafter  obtain. 

We  are  also  of  opinion  that  none  of  the. acts  of  the  legislature 
to  which  our  attention  has  been  called  authorized  the  city  of 
Hudson  to  maintain  or  operate  a  ferry  from  the  western  to  the 
eastern  shore  of  the  river.  The  acts  of  1786  and  1801  authorized 
the  city  to  establish  and  regulate  ferries  from  the  city  '^  to  the 
western  shore  of  the  Hudson  river."  The  acts  of  1829  (Chap. 
101,  §  19),  of  1854  (Chap.  179,  §  33),  of  1872  (Chap.  468, 
§  32),  and  of  1876  (Chap.  379,  §  6)  —  all  acts  amending  or  re- 
vising the  charter  of  the  city  of  Hudson — used  substantially  the 
same  language  in  conferring  power  upon  the  common  council 
of  the  city  to  establish  and  regulate  ferries  from  the  city  to  the 
western  shore  of  the  river.  The  uniformity  of  the  language 
used,  conferring  the  ferry  franchise  from  the  eastern  to  the 
western  shore  of  the  river,  is  quite  significant. 

Then,  legislation  in  reference  to  ferries  from  the  western  shore 
of  the  river  bears  very  strongly  upon  the  legislative  intent. 
There  was  the  act  of  1804  (Chap.  67),  entitled  "  An  act  grant- 
ing to  Timothy  Bunker  the  exclusive  privilege  to  ferry  on  the 
west  side  of  the  Hudson  river  at  the  village  of  Athens,  in  the 
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county  of  Greene,  for  the  term  of  five  years,"  which  author- 
ized Bunker  '^  to  set  up,  keep  and  maintain  a  ferry  across  the 
Hudson  river  from  the  west  side  of  the  river  at  Athens,"  upon 
certain  terms  and  conditions  mentioned  in  the  act.  The  village 
of  Athens  was  incorporated  in  1805  by  the  act  chapter  65  of 
the  Laws  of  that  year,  in  section  3  of  which  it  is  provided  that 
the  trustees  of  the  village  may  make,  ordain,  constitute  and  pub- 
lish such  prudential  by-laws,  rules  and  regulations  as  they  from 
time  to  time  shall  deem  meet  and  proper,  among  other  things, 
"  relative  to  regulating  a  ferry  or  ferries,  provided  the  same  shall 
not  infringe  the  rights  heretofore  granted  to  Timothy  Bunker." 
It  will  be  seen  by  the  subsequent  legislation  and  the  conduct  of 
the  city  of  Hudson  and  the  village  of  Athens,  that  this  act  was 
deemed  to  confer  some  ferry  rights  upon  the  village.  By  sec- 
tion 5  of  the  act  chapter  114  of  the  Laws  of  1815,  it  was  pro- 
vided that  the  common  council  of  the  city  of  Hudson  and  the 
trustees  of  the  village  of  Athens  might,  from  time  to  time,  by 
contract  or  otherwise,  improve  the  ferriage  between  the  city  and 
the  village,  and  for  that  purpose  might  dig  a  canal  through  the 
flat  land  in  the  river  opposite  the  city  and  village,  and  might, 
in  their  discretion,  lease  the  privilege  and  rights  of  ferriage  to 
any  peraons  for  a  period  not  exceeding  twenty-one  years.  In 
1857,  an  act  (Chap.  622)  was  passed  to  amend  and  consolidate 
the  several  acts  relative  to  the  village  of  Athens,  section  22 
of  which  provided  that  the  trustees  of  the  village  should 
''  have  exclusive  power  over  the  ferries  from  the  said  village  to 
the  eastern  shore  of  the  river,  and  to  establish,  license  and  reg- 
ulate the  same."  In  1870  the  village  of  Athens  organized 
under  the  general  act  for  the  incorporation  of  villages  (Laws 
of  1870,  chap.  291),  by  section  30,  of  which  it  is  provided  that 
a  village  thus  reorganized  ^'  shall  succeed  to  and  possess  all  the 
property,  rights  of  property,  and  rights  of  action  existing  at 
the  time  of  incorporation  under  this  act,  in  favor  of  such  vil- 
lage ;  "  and  thus  whatever  ferry  rights  and  interests  the  village 
formerly  had  were  saved  to  it.  But,  probably  for  greater  cer- 
tainty, it  was  provided  by  chapter  146  of  the  Laws  of  1878, 
that  "  any  ferry  franchises  and  ferries  legally  held  and  possessed 
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bj  the  village  of  AtheuB  at  the  time  of  its  reincorporation 
under  the  general  act  for  the  incorporation  of  villages,"  were 
preserved  to,  and  vested  in  the  village,  and  ^^  may  be  exercised 
and  enjoyed  as  fully,  and  to  the  same  extent,  as  if  such  reincor- 
poration had  not  been  made." 

We  think  from  all  this  legislation,  without  referring  to  it 
more  minutely,  it  is  quite  clear  that  the  legislature  intended  to 
place  the  ferries  on  the  one  side  of  the  river  under  the  exclu- 
sive control  of  the  city,  and  on  the  other  side  under  the  ex- 
clusive control  of  the  village.  All  these  acts  may  be  regarded 
as  parts  of  one  system,  and  in  pari  materiay  and  must  all  be 
considered  in  arriving  at  the  legislative  intention. 

The  construction  we  give  to  the  legislative  acts  is  strongly 
confirmed  by  the  conduct  of  the  two  corporations  during  a  long 
series  of  years.  It  does  not  appear  that  the  city  ever  asserted 
the  right  to  any  ferry  franchise  from  the  western  shore  of  the 
river,  although  for  many  years  after  1786,  while  there  was  no 
person  or  corporation  to  dispute  that  right,  it  did  in  fact  ferry 
both  ways.  In  or  about  1805  Bunker  relinquished  whatever 
ferry  rights  he  had  to  the  village.  In  the  year  1806  both 
corporations  made  rules  and  regulations  and  adopted  ordinances 
in  and  by  which  the  rights  of  each  corporation  to  control  and 
regulate  the  ferry  from  its  own  side  of  the  river  and  to  collect 
and  receive  the  ferriage  therefor  were  mutually  recognized. 
From  1806  to  about  the  year  1815  the  village  leased  the  ferry 
rights  from  the  east  to  the  west  shore  of  the  river  to  various 
persons  and  the  lessees  put  on  and  ran  ferry  boats,  which  acts 
were  assented  to  and  acquiesced  in  by  the  city.  In  the  year 
1815  a  ferry  boat  was  purchased  by  the  two  corporations  on 
joint  account,  and  from  that  time  up  to  the  close  of  the  season 
of  1838  ferry  boats  owned  by  the  two  corporations  were  run 
on  joint  account  and  at  joint  expense.  For  a  portion  of  the 
time  the  city  of  Hudson  received  the  sums  collected  for  fer- 
riage for  persons  and  property  passing  from  the  east  shore,  and 
the  village  received  the  sums  collected  for  ferriage  from  the 
west  shore;  and  for  a  portion  of  the  time  all  the  money  re- 
ceived for  ferriage  was  put  into  a  common  fund  and  equally 
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divided  between  the  two  corporations.  For  forty  years  end- 
ing on  the  Ist  day  of  February,  1879,  the  city  leased  from  the 
village  for  an  annual  rental  all  its  ferry  privileges  and  fran- 
chises ;  and  in  January,  1879,  the  city  leased  to  the  plaintiff  all 
its  ferry  rights,  privileges  and  franchises,  for  the  term  of  ten 
years  from  February  1,  1879,  and  subsequently  he,  under  the 
lease  thus  taken,  asserted  for  the  first  time  the  exclusive  rights 
which  he  seeks  to  maintain  in  this  action.  If  there  were  any 
serious  doubts  as  to  the  proper  construction  of  the  legislation 
conferring  and  regulating  the  ferry  rights  and  privileges  of 
the  two  corporations,  all  these  acts  of  the  two  corporations 
for  three-quarters  of  a  century,  giving  practical  construction  to 
such  legislation,  should  be  held  sufficient  to  remove  such  doubts. 
The  corporations  interested  have  put  a  practical  construction 
upon  the  acts  of  the  legislature  which  the  courts  should  not  at 
this  late  day  disregard,  and  the  referee  and  the  court  below 
have  not  erred  in  adopting  it. 

The  point  is  made  that  evidence  from  the  books  of  records 
kept  by  the  village  of  Athens  was  improperly  received.  But 
no  objection  was  made  at  the  trial  that  the  books  were  not  the 
original  books  of  record  of  the  village,  or  that  they  were  not 
sufficiently  proved,  and  the  objection  cannot  now  be  taken. 
The  corporations  were  pulnic  corporations  and  the  records  con- 
tained in  such  books  are  competent  evidence,  and  the  best  evi- 
dence, of  corporate  acts.  {Denning  v.  Roome^  6  Wend.  651 ; 
Owmga  v.  Speed,  5  Wheat.  420.)  And  further,  all  the  evidence 
from  the  books  could  be  stricken  from  the  case,  and  yet  the 
undisputed  evidence  of  the  various  leases  and  acts  of  user  by 
the  two  corporations,  together  with  the  various,  acts  of  the 
legislature,  would  require  the  same  conclusion  upon  the  whole 
case. 

It  is  also  objected  that  the  referee  erred  in  granting  the  de- 
fendants &ny  affirmative  relief  by  injunction.  Biit  all  the 
facts  were  proved,  and  they  justified  such  relief.  The  plaintiff 
himself  was  a  wrong-doer  in  first  invading  the  rights  of  the 
defendant,  and  the  referee  could,  therefore,  have  denied  him  all 
equitable  relief  on  that  account.    He  cannot,  therefore,  com- 
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plain  that,  instead  of  dismissing  his  complaint  as  demanded  by 
the  answer,  the  referee  adjndged  all  the  equities  between  the 
parties  growing  out  of  the  facts  alleged  in  the  pleadings  and 
litigated  upon  the  trial. 

The  judgment  sliould  be  affirmed,  with  costs. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgment  affirmed. 
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Stephen  Les  et  al.,  Respondents,  v.  Lewis*  R.  Steghak,  as 

SheriflP,  etc.,  Appellant. 

(Argued  March  18, 1885  ;  decided  AprU  14, 1885.) 

/Samuel  Hand  for  appellant. 

Herbert  G.  Hull  for  respondents. 

Agree  to  afl5rni ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Randolph  Btjbt,  Respondent,  v.  Hugh  J.  Jewbtp,  Receiver, 

etc..  Appellant. 

(Sabmitted  March  18,  1885;  decided  April  14,  1885.) 

Wm.  D.  Shipman  for  appellant. 

Richa/rd  W.  NewhaU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  F.  Peppabd,  Bespondent,  v.  Aubsbt  DAGOirr,  as  Sher- 

i£E,  etc.,  Appellaut. 

(Argued  March  18,  1885 ;  decided  April  14, 1885.) 

Robert  Payne  for  appellant. 

Thomas  E.  Pea/i*%aU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


George  H.  Convsbbb,  by  Guardian,  etc.,  Appellant,  t;.  Abtb- 

MU8  B.  Walker,  Bespondent. 

(Sabmitted  March  19,  1885 ;  dedded  April  14,  1885.) 

F.  (7.  Peck  for  appellant. 

7.  Sam,  Johnson  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Minerva  J.  Dm>LEY,  as  Administratrix,  etc..  Appellant,  v.  The 
New  York,  Lake  Erie  and  Western  Bailroad  Oompant, 
Bespondent. 

tArgaed  March  19, 1885  ;  dedded  April  14,  1885.) 

John  W.  Lyon  for  appellant. 
Samuel  Hamd  for  respondent. 
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Agree  to  afSrm ;  no  opiDion. 

All  concur,  except  Danfohth,  J.,  not  voting. 

Judgment  affirmed. 


William  H.  Ellis,  as  Administrator,  etc.,  Respondent,  v.  Thh 
New  Yosk,  Lake  Erie  and  Western  Bailboad  Company, 
Appellant. 

(Argaed  March  19,  1885  ;  decided  April  14,  1885.) 

SamibeL  Hand  for  appellant. 

John  W.  Lyon  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elisha  Carpenter,  Executor,  etc.,  Respondent,  v.  The  New 
York,  Lake  Erie  and  Western  Railroad  Company,  Ap- 
pellant. 

(Argued  March  23.  1885 ;  decided  April  14, 1885.) 

TT.  TF.  MoGFarlomd  for  appellant. 
WiiUa/m  Watson  for  respondent. 

Agree  to  reverse  judgment  and  to  dismiss  complaint  on  au- 
thority of  VataUe  v.  N.  T.,  L.  E.  <&  W.  R.  R.  Co.  (96  N. 
Y.  49). 

All  concur. 

J  udgment  accordingly. 
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Sarah  H.  Pbok,   Executrix,  etc.,  Appellant,  v.  Andbew  J. 

Pbok,  Respondent. 

(Argaed  March  28,  1885  ;  decided  April  14, 1885.) 

Charles  M.  Da  Costa  for  appellant. 

Luke  A.  Zockwood  for  respondent. 

Agree  to  affirm  on  opinion  below ;  no  opinion. 

All  concur. 

Order  affirmed  and  judgment  absolute  against  plaintiff. 


Franklin  M.  Miner,  Respondent,  v.  Orrr  of  Buffalo,  Appel- 
lant. 

(Sabmitted  March  23,  1885  ;  decided  April  U,  1885.) 

CfUes  E.  StUweU  for  appellant. 

George  Z.  Lewis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  Andradb  et  al.,  Appellants,  v.  Samuel  M.  Oohen, 

Administrator,  etc..  Respondent. 

(Argued  March  24,  1885;  decided  April  14,  1885.) 

A.  H,  Dyett  for  appellants. 

Samud  Hand  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Hbnbt  D.  Basoooe,  Assignee,  etc*,  Respondent,  v.  Georgb 

R.  Read,  Appellant. 

It  is  not  eBsential  to  the  validity  of  an  agreement  between  parties  to 
share  in  the  profits  or  losses  of  a  contemplated  speculation  in  real  estate, 
that  it  should  be  in  writing,  it  does  not  involve  snch  an  interest  in  the 
property  as,  under  the  statute,  requires  a  written  contract. 

(Argued  March  36, 1885 ;  decided  April  14, 1885.) 

The  complaint  in  this  action  alleged  an  agreement  between 
plaintiff's  assignor  and  defendant  for  the  purchase,  on  specula- 
tion, of  certain  real  estate  on  joint  accoant,  the  profits  or 
loss  to  be  shared  eqaally ;  that  the  purchase  was  made,  the 
purchase-money  being  paid  by  plaintiff,  and  the  deed  taken  in 
his  name ;  that  the  speculation  resulted  in  a  loss,  one-half  of 
which  plaintiffs  ought  to  recover. 

The  court  found  in  substance  that  defendant  was  a  mem- 
ber of  a  firm  of  real  estate  brokers,  and  plaintiff  a  merchant 
who  had  made  purchases  of  real  estate  on  speculation  through 
defendant's  firm  ;  that  defendant  advised  plaintiff  that  cer- 
tain premises  were  for  sale  at  what  he  considered  a  very 
low  price.  He  expressed  a  desire  to  have  an  interest  in  the 
speculation,  and  plaintiff  offered  to  make  the  purchase,  and 
let  defendant  "  in  on  joint  account,  take  pot  luck  profits  and 
loss,  and  go  in  even ; "  which  proposition  defendant  accepted. 
The  purchase  was  made,  plaintiff  paying  the  consideration  and 
taking  the  title.  Defendant  undertook  the  agency  for  a  resale- 
The  property  was  held  about  ten  years,  and  then  sold  at  a 
loss,  through  defendant's  firm,  after  consultation  with,  and 
without  objection  from,  him.  Held^  that  the  contract  was 
valid,  and  plaintiff  was  entitled  to  recover. 

The  court  say :  "  The  only  question  involved  in  the  case  is 
whether  the  contract,  which  was  concededly  made  between  the 
parties,  was  one  for  the  purchase  of  an  interest  in  real  estate,  or 
simply  that  of  an  agreement  to  share  in  the  profits  or  losses  of  a 
contemplated  speculation  in  such  property.  It  has  been  fre- 
quently held,  if  it  was  thelatter,  that  such  an  agreement  was  valid 
and  binding  between  the  parties  although  evidenced  by  no  writ- 
SiOKELS  —  Vol.  LIIL  77 
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ten  instrament  and  resting  wholly  in  parol.  {Traphagen  v.  Burt^ 
67  N.  y.  30 ;  Cheater  v.  Dicker^ony  54  id.  1 ;  Oetty  v.  Devlin^  id. 
403.)  That  an  agreement  to  share  in  the  profits  or  looses  of  an 
adventure  in  property  does  not  involve  such  an  interest  in  the 
property  purchased  as  under  the  statute  requires  the  contract 
to  be  in  writing,  has  also  been  held  in  many  cases.  {Coleman 
V.  Eyre^  45  N.  Y.  39;  2  Vesey,  696;  BiaaeU  v.  Ha/rringUmj 
18  Hun,  81.)" 

Joseph  A.  Welch  for  appellant. 

M.  W.  Devine  for  respondent. 

BuoEB,  Oh.  J.,  reads  for  affirmance  of  order  of  General  Term 
and  for  judgment  absolute  against  defendant  on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


The  People  of  the  State  of  New  York,  Appellant,    v. 
Ohables  E.  Pouoheb,  Jr.,  Bespondent. 

When  an  order  of  General  Term,  reversing  a  jadgment  of  conviction  in  a 
criminal  action,  omits  to  show  that  the  coart  exercised  its  discretion  and 
ref  Qsed  a  new  trial  upon  the  facts  and  granted  it  only  for  error  of  law, 
it  is  not  reviewable  here. 

(Argnedr  March  26,  1885;  decided  April  14, 1885.) 

This  was  an  appeal  from  an  order  of  General  Term  reversing 
a  judgment  entered  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  larceny. 

The  following  is  the  mem,  of  opinion. 
"  The  order  of  the  General  Term  reversing  the  con- 
viction  of  the  trial  court  in  this  case  and  granting  a  new 
trial  does  not  state  upon  what  ground  or  for  what  reason  the 
judgment  of  conviction  was  reversed.  When  in  the  exercise  of 
its  discretion  the  General  Term  refuses  to  grant  a  new  trial, 
such  discretion  is  not  reviewable  in  this  court.  An  appeal  to 
this  court  from  a  judgment  of  conviction  brings  up  for  review 
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only  questions  of  law.  Unless,  therefore,  the  order  of  the 
General  Term  shows  that  the  Supreme  Court  has  exercised  its 
discretion  and  refused  a  new  trial  upon  the  facts  and  granted 
it  only  for  errors  of  law,  there  is  nothing  for  this  court  to  re- 
view on  appeal  to  it.     {People  v.  Boaa^  92  N.  T.  560.) 

"  The  order  being  defective  in  the  particulars  indicated,  it  can- 
not be  said  that  the  court  below  committed  any  error,  and  the 
appeal  should  be  dismissed." 

Ceylon  H.  Lewis  for  appellant. 

John  HaUock  Drake  for  respondent. 

Per  Curiam  mem.  for  dismissal  of  appeaL 
All  concur. 
Appeal  dismissed. 


Elizabeth  J.  Gra^ham,  as  Executrix,  etc.,  Appellant,  v.  Lewis 

H.  Meteb,  Respondent. 

« 

A  compromise  made  by  a  debtor  with  his  creditor  may  not  be  assailed  on 
the  ground  that  the  debtor  omitted  to  disclose  his  financial  condition. 
Where  he  is  not  questioned  in  regard  thereto,  and  does  nothing  to  mis- 
lead, he  is  not  bound  to  make  any  such  disclosare. 

The  fact  that  a  litigated  claim  has  gone  into  judgment  does  not  make  it  an 
undisputed  claim. 

Where  the  defendant  claims  the  judgment  to  be  erroneous,  and  threatens 
to  appeal  therefrom,  and  thereupon  the  plaintiff  agrees  to  a  compromise, 
it  is  to  be  treated  as  a  compromise  of  a  disputed  claim,  and  can  only  be 
set  aside  for  fraud. 

fiefore  it  can  be  annulled  on  that  ground,  plaintiff  is  bound  to  restore  to  de- 
fendant  whatever  he  received  as  a  consideration  for  the  compromise,  and 
so  far  as  possible,  any  right  lost  in  consequence  thereof, 

(Argued  March  26. 1885  ;  decided  April  14, 1885.) 

On  the  20th  day  of  May,  1859,  plaintiff's  testator,  John 
Graham,  recovered  in  the  United  States  Circuit  Oonrt, 
against  the  defendant,  a  judgment  for  $243,204.42.  On  the 
next  day  the  defendant  made  a  general  assignment  for  the 
benefit  of  his  creditors,  preferring  all   of  them  to  Graham. 
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The  claims  of  the  preferred  creditors  atnoanted  to  $250,000, 
and  the  property  assigned  amounted  in  value  to  about  f  iOO,000. 
The  defendant  at  once  also  took  measures  looking  to  a  review 
of  the  judgment  against  him  in  the  Supreme  Court  of  the 
United  States.  In  November  of  the  same  year,  Graham  com- 
menced against  the  -defendant  and  his  assignees  a  creditor's 
suit  to  set  aside  the  assignment  as  fraudulent,  and  to  reach  the 
assigned  property  for  satisfaction  of  his  judgment.  While 
these  conditions  existed,  Graham  and  the  defendant  in  the 
winter  and  spring  of  1860,  through  their  respective  agents, 
entered  into  negotiations  for  a  compromise  and  settlement  of 
the  judgment,  which  resulted  in  the  payment,  by  the  defendant, 
of  the  sum  of  $109,850  in  full  satisfaction  and  discharge  of 
the  judgment. 

In  the  summer  of  1866  this  action  was  commenced  by  Gra- 
ham, who  died  after  the  trial  of  the  action,  to  set  aside  the 
compromise,  and  satisfaction  of  the  judgment,  and  to  recover 
the  balance  due  upon  the  judgment  on  the  ground  that  the 
compromise  was  eflEected  and  satisfaction  procured  by  the 
fraudulent  representations  of  the  defendant  and  his  attorney 
as  to  the  amount  and  condition  of  his  property.  The  judge 
sitting  at  the  Special  Term  found  against  the  plaintiff  upou  his 
allegations  of  fraud,  and  he  ordered  judgment  dismissing  the 
complaint.     The  judgment  was  affirmed  at  the  General  Term. 

The  court  here  say :  "  We  have  carefully  read  and  considered 
all  of  the  evidence,  and  are  of  opinion  that  the  findings  of  fact 
by  the  trial  judge  were  abundantly  justified  by  the  evidence. 
The  opinions  given  at  the  Special  and  General  Terms  contain 
all  that  needs  to  be  said  about  the  facts  and  the  general  features 
of  the  case."  After  discussing  the  facts  the  opinion  concludes 
thus : 

"  It  appears  that  after  paying  the  preferred  creditors,  and  the 
sum  agreed  upon  for  the  compromise  of  the  judgment,  there 
remained  of  the  assigned  estate  which  came  to  the  defendant, 
between  $30,000  and  $4:0,000.  The  claim  now  made  on  be- 
half of  the  plaintiff  is,  that  notwithstanding  there  was  a  failure 
to  satisfy  the  court  that  any  fraudulent  representations  were 
made  on  the  part  of  the  defendant  to  induce  the  compromise, 
yet  it  should  be  set  aside  on  account  of  the  undue  eonceahnent 
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by  him  and  his  attorney  of  the  true  condition  of  the  assigned 
estate.  There  are  several  answers  to  this  claim  of  the  plaintiS, 
which  will  be  separately  set  forth. 

"1.  It  does  not  appear  that  either  the  defendant  or  his  at- 
torney knew  with  any  certainty  how  mnch  property  would 
remain  to  the  defendant  after  paying  the  preferred  creditors 
and  the  amount  of  the  compromise.  They  knew  that  there 
would  be  a  large  surplus  after  paying  the  preferred  creditors. 
But  there  was  no  proof  or  finding  that  they  knew  that  there 
would  be  any  considerable  surplus  after  also  paying  the  sum 
agreed  to  be  paid  to  Graham,  and  hence  there  is  no  sufficient 
basis  for  imputing  to  them  any  undue  concealment. 

"  2.  There  is  no  allegation  in  the  complaint,  and  no  finding, 
and  no  just  inference  from  the  evidence  that  Graham  was  in 
any  way  influenced  by  the  concealment,  if  any.  Upon  the 
whole  evidence  there  is  no  reason  to  doubt  that  he  would  have 
made  the  same  compromise  if  he  had  had  all  the  information 
about  the  estate  of  the  defendant,  which  either  he  or  his  at- 
torney could  at  the  time  have  given.  The  estate  was  in  the 
hands  of  the  assignees.  The  defendant  regarded  the  judgment 
against  him  as  unjust,  and  it  was  certainly  a  very  hard  one  for 
him  to  pay.  He  claimed  it  was  affected  with  error,  and  he 
was  taking  proceedings  to  procure  its  reversal.  Graham  ap- 
pears to  have  been  insolvent  and  in  great  need  of  money  to 
compromise  with  his  creditors.  Under  such  circumstances,  if 
Graham  had  known  the  precise  condition  and  value  of  the  as- 
signed estate,  it  could  not  be  said  that  the  compromise  was  an 
unreasonable  or  an  unwise  one  for  him  to  accede  to. 

**  3.  But  the  defendant  was  not  bound  to  make  any  disclosure 
of  his  financial  condition.  He  was  not  asked  to  make  any. 
He  made  no  misrepresentations,  and  did  nothing  to  mislead 
Graham,  or  prevent  him  from  inquiring,  or  to  throw  him  oft 
from  his  guard.  They  negotiated  at  arms'  length.  The  de- 
fendant was  in  no  trust  or  confidential  relation  with  him.  It 
is  true  that  he  had  made  an  assignment,  and  had  thereby  cre- 
ated a  trust  for  Graham's  benefit.  But  he  was  not  the  trustee. 
He  bore  the  simple  relation  to  him  of  debtor,  and  he  had  the 
right  to  make  the  best  compromise  with  him  he  could,  using 
no  fraud  or  culpable  artifice  to  accomplish  the  result.    Each 
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• 

party  to  such  a  compromise  has  the  right  to  tbe  advantage 
which  his  superior  skill,  foresight  and  knowledge  may  give 
him.  The  business  of  the  world  can  be  conducted  upon  no 
other  basis.  If  either  party  desires  information  from  the 
other  he  must  ask  for  it,  and  then  he  must  not  be  misled  or 
deceived  by  answers  given.  These  views  are  fully  sustained 
by  the  case  of  Damhmann  v.  Schvlting  (75  N.  T.  62),  and  the 
court  below  was  not  mistaken  in  holding  that  that  case  was  a 
controlling  authority  for  the  decision  it  made.  The  principles 
of  law  laid  down  in  that  case  were  in  no  way  impugned  or 
questioned,  when  the  case  again  came  before  this  court  in  85  N. 
T.  622,  but  they  were  reaffirmed.  (See,  also,  Murray  v.  Blatcli- 
ford^  1  Wend.  583,  and  Shcmk  v.  Shoemake/%  18  N.  T.  489.) 

"  Here  the  assignment  was  not  fraudulent,  and  it  does  not  aj>- 
pear  to  have  been  made  for  the  purpose  of  coercing  a  compro- 
mise from  Graham.  If  the  assignment  may  be  taken  as  a 
declaration  that  the  assignor  was  unable  to  pay  all  his  debts,  it 
was  a  true  declaration,  if  the  judgment  be  included  among  the 
debts.  From  the  fact  that  the  defendant  made  an  assignment 
and  thus  announced  his  insolvency,  Graham  had  no  reason  to 
suppose  that  his  liabilities,  as  compared  with  his  assets,  were 
any  greater  than  they  actually  were.  At  the  time  of  the  com- 
promise Graham  was  in  a  more  favorable  position  than  credit- 
ors generally  can  have  who  seek  to  compromise  witlj^ their  debt- 
ors. He  had  a  judgment  and  his  debtor's  property  was  all 
placed  in  trust  for  him  and  other  creditors.  His  debtor  could 
no  longer  interfere  with,  or  conceal  it,  and  he  had  commenced 
a  creditor's  suit  by  which  he  obtained  an  equitable  lien  upon 
the  equitable  assets.  All  he  had  to  do  was  to  prosecute  his 
equitable  suit  to  judgment,  and  he  would  thus  obtain  all  the 
property  of  his  debtor  after  the  payment  of  the  preferred 
debts,  and  it  was  in  his  power  to  ascertain  from  the  assignee, 
the  condition  and  value  of  the  assigned  estate.  Hence  there 
can  be  no  claim  that  he  was  forced  to  compromise  by  the  stress 
of  any  great  disadvantage  under  which  he  had  been  placed  by 
any  act  of  his  debtor. 

"4.  But  there  is  still  a  further  ground  which  is  absolutely 
fatal  to  any  recovery  in  this  action  upon  any  facts  proved  in 
this  case.     This  judgment  was  not  an  undisputed  claim.     It 


CAUSES  NOT  BEPOETED  IN  PULL.  615 

was  80  far  undisputed  that  it  oould  be  assailed  only  by  writ  of 
error  to  the  Federal  Supreme  Court,  and  such  an  assault  upon 
it,  the  defendant  was  seeking  to  make.  Whether  or  not  it 
would  besuccessfal  could  not  at  the  time  of  the  compromise  bo 
known.  The  defendant  claimed  that  the  judgment  was  unjust 
and  erroneous,  and  he  disputed  his  liability  to  pay  it ;  and  hence 
his  compromise  must  be  treated  as  a  compromise  of  a  disputed 
claim,  and  so  the  trial  judge  found.  Therefore,  before  the 
plaintiff  can  have  the  compromise  annulled  on  the  ground  of 
fraud  he  was  bound  to  restore  to  the  defendant  the  money  paid  to 
him  with  the  interest,  and  also  to  restore  to  him  so  far  as  he  could 
his  right  to  prosecute  his  writ  of  error  to  the  Supreme  Court 
from  the  judgment,  in  case,  for  any  reason,  by  the  lapse  of 
time,  be  had  lost  it ;  and  for  this  position  the  case  of  Gould 
V.  Cayuga  County  Nai.  Bank  (86  N.  T.  75)  is  a  precise 
authority.  Here  there  has  never  been,  either  before  the  com- 
mencement of  this  suit,  or  in  the  complaint^  or  at  any  stage  of 
the  litigation,  an  offer  of  restoration  by  the  plaintiff,  and  there 
was  not  even  any  proof  of  his  ^ancial  ability  or  of  his  willing- 
ness to  make  the  restoration.  Therefore,  even  if  the  iraud  had 
been  proved  as  alleged  in  the  complaint,  there  could  have  been 
no  recovery.  While  the  judgment  below  does  not  seem  to 
have  been  placed  upon  this  ground,  yet  as  the  defense  appears 
uppn  the  record  to  exist,  it  is  available  to  the  defendant  for 
the  purpose  of  sustaining  his  judgment.  This  court  should  not 
grant  a  new  trial  when,  upon  the  pleadings  and  all  the  facts  of 
a  case  aa  found  by  the  trial  court,  it  appears  that  there  is  an 
absolutely  good  defense  to  the  action. 

''We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs." 

Stephen  P.  Nash  and  WiUiam  J.  GUaon  for  appellant. 

Bernard  Rodker  and  Joseph  H.  Choate  for  respondent. 

Eakl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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PsTEB  J.  Fjsbbis,  Appellant,  v.  Boswsll  L.  Bubbows,  as  Exec- 
utor, etc.,  Respoadent. 

(Aigaed  March  27,  1885;  decided  April  14,  1885.) 

Norris  Morey  for  appellant. 
Chwrles  JB.  JBiU  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concar. 
Judgment  affirmed. 


Susan  A.  Whkkleb,  Administratrix,  etc.,  Respondent,  v. 
The  President,  Managers  and  Company  of  the  Delaware 
AND  Hudson  Canal  Company,  Appellant. 

(Sabmitted  March  27, 1885;  decided  April  14,  1885.) 

Samiid  Hand  for  appellant. 
James  F,  Orawford  for  respondent. 

Agree  to  affirm;  no  opinion. 

All  concur,  except  Miller,  J.,  taking  no  part. 
Judgment  affirmed. 
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Samuel  Tolles,  Respondent,  v.  W.  Sta^nabd  Wood  et  aL,  as 

Trustees,  etc.,  Appellants. 

Where  a  trust  provides  for  the  payment  of  the  income  of  the  trust  fund  to 
the  beneficiary,  a  judgment  creditor  of  such  beneficiary  may  maintain 
an  action  in  equity  to  reach  and  appropriate  to  the  payment  of  his 
judgment  the  surplus  income  beyond  what  is  necessary  for  the  suitable 
support  and  maintenance  of  the  cestui  que  trtut  and  those  dependent  upon 
him. 

Tliis  rule  applies  as  well  where  the  trust  fund  from  which  the  income  Is 
derived  Is  personal  property  as  where  it  is  real  estate. 
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The  dispositioa  of  the  ineome  maj  not  be  anticipated  by  the  esHuiqiu  trust 
or  incumbered  by  any  contract  entered  into  by  him,  providin^^  for  its 
pledge,  transfer,  or  alienation  previous  to  its  accumulation. 

The  creditor  by  the  commencement  of  the  action  acquires  a  lien  upon  the 
accrued  and  unexpended  surplus,  or  that  subsequently  arising  from 
the  fund  saperior  to  the  claims  of  general  creditors,  or  assignees  of  the 
cestui  que  trtuL 

(Argued  March  9, 1885  ;  decided  April  21, 1885.) 

This  action  was  brought  bj  plaintiff,  asa  jadgment  creditor 
of  defendant  W»  Stanard  Wood,  to  reach,  aad  have  applied  in 
satisfaction  of  his  judgment,  the  surplus  income  beyond  what 
was  needed  for  the  support  and  maintenance  of  said  defendant, 
arising  from  a  fund  held  in  trust  for  said  defendant,  bj 
defendants  as  trustees  under  the  will  of  Silas  Wood,  deceased. 

The  following  extract  from  the  opinion  contains  the  facts, 
so  far  as  material  to  the  question  upon  which  the  case  was 
decided,  and  so  much  of  the  opinion  as.  was  concurred  in  by 
a  majority  of  the  court. 

That  portion  of  the  opinion  not  so  concurred  in  is  omitted 

"  No  serious  dispute  arose  on  the  argument  over  the  main 
questions  of  law  involved  in  the  controversy,  and  the  following 
propositions  may,  therefore,  be  assumed  as  established  for  all 
of  the  purposes  of  this  discussion. 

"  1.  When  a  trust  has  been  created  by  one  person  for  the 
benefit  of  another,  which  provides  for  the  payment  of  the  in- 
come trust  fund  to  the  beneficiary,  a  judgment  creditor  of  such 
beneficiary  is  entitled  to  maintain  an  action  in  equity  to  reach 
and  recover  the  surplus  income  beyond  what  is  necessary  for 
the  suitable  support  and  maintenance  of  the  cestui  que  trusty 
and  those  dependent  upon  him.  (Code  of  Civil  Pro.,  §§  1871, 
1879  ;  WUliams  v.  Thorn,  70  N.  Y.  270 ;  Graff  v.  Bonnett, 
31  id.  9 ;  Craig  v.  Hone,  2  Edw.  Ch.  570.) 

^^  2.  This  rule  applies  as  well  when  the  income  is  derivable 
from  a  trust  of  personal  property  as  that  from  real  estate. 
{HaUett  V.  Thompson,  5  Paige,  583;  WiUiams  v.  Thorn, 
supra;  §  57,  art.  2,  title  2,  chap,  1,  Part  2,  R.  S.,  p.  2182.) 

'^  3.  The  disposition  of  such  an  income  cannot  be  anticipated 
by  the  cestui  que  trust  or  encumbered  by  any  contract  entered 
SiOKELS  — Vol.  LIII.  78 
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into  by  him  providing  for  its  pledge,  transfer  or  alienation  pre- 
vious to  its  accumulation.  (§  63,  R.  S.,  p.  2182 ;  Graff  v. 
Bonnetty  sv^pra ;  WUlianisY.  Thorny  supra;  Scott  v.  JVeviuSf 
6  Duer,  672.) 

"  4.  The  creditor  of  such  a  beneficiary  acquires  a  lien  upon 
the  accrued  and  unexpended  surplus  income,  or  that  subsequently 
arising  from  such  f imd,  superior  to  the  claims  of  general  cred- 
itors or  assignees  of  the  cestui  que  trusty  by  the  commencmeut 
of  an  action  in  equity  to  reach  and  appropriate  it  to  the 
satisfaction  of  his  judgment.     "  Williams  v.  Thorn  (supra). 

^^  The  head-note  of  the  case  states  that  ^^  what  are  necessaries 
is  a  mixed  question  of  law  and  fact,  and  therefore  the  opinion 
of  a  witness  as  to  what  was  a  proper  expenditure  is  not  ad- 
missible. The  trust  fund  in  this  case  consisted  of  both  real 
and  personal  property,  and  the  will  creating  it  expressly  pro- 
vided that  the  cestui  qiie  trust  should  have  no  power  to  antici- 
pate the  rents,  income  or  profits  thereof. 

The  cestui  que  trusty  although  served  with  process  in  the 
action,  suffered  default,  so  far  as  he  was  individually  concerned 
but  is  defending  as  one  of  the  trustees  of  the  fund  from  which 
the  income  in  dispYite  is  derived. 

"  The  following  facts  among  others  were  found  by  the  referee 
upon  the  trial,  and  so  far  as  they  are  supported  by  evidence, 
must  be  regarded  as  conclusively  established  in  the  consider- 
ation of  tnis  appeal:  That  Silas  Wood  died  prior  to  the  year 
1852,  leaving  a  last  will  and  testament,  whereby  he  devised 
certain  real  and  personal  property  to  his  executors  in  trust  to 
pay  the  rents,  income  and  profits  thereof  to  his  son  Wilmer  S. 
for  his  use,but  without  any  power  of  anticipation  on  his  part ; 
that  the  defendants  are  now  the  trustees  of  the  said  fund,  the 
said  Wilmer  S.  Wood  having  been  duly  appointed  as  such,  on 
the  death  of  one  of  the  original  trustees  on  the  2l8t  day  of 
March,  1863  ;  that  said  Wilmer  S.  for  a  long  time  previous 
to  the  trial  had  been  entitled  to  and  in  the  receipt  of  said  in- 
come, and  that  the  complaint  in  this  action,  was  served  on  said 
Wilmer  S.  on  the  27th  day  of  January,  1883  ;  that  the  net.  in- 
come of  said  fund  accruing  to  the  said  Wilmer  S.  between  the 
said  27th  January  and  the  date  of  said  report,  December  4 
thereafter,  was  $^,159.86,  and  the  amount  paid  personally  to 
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said  beneficiary  between  said  dates  was  $1,375;  that  during 
the  same  time  the  trustees  paid,  by  the  direction  of  the  cestui 
qice  trusty  $1,099.80  as  interest  upon  a  debt  owing  by  him  to 
one  Robert  Center,  and  the  further  sum  of  $708.82,  for  pre- 
miums upon  life  insurance  policies  held  by  said  trustees  upon 
the  life  of  said  Wilmer  S.  as  security  for  an  indebtedness  of 
$27,000,  owing  by  him  to  the  trust  fund,  and  they  retained 
the  further  sum  of  $810  as  interest  upon  such  debt. 

"We  are  of  the  opinion  that  the  judgment  of  the  court 
below  should  be  sustained  upon  the  ground  that  there  was  an 
accumulated  surplus  in  the  hands  of  the  defendants  at  the  time 
of  the  rendition  of  the  judgment  which  had  accrued  during 
the  pendency  of  the  action,  and  was  applicable  to  the  payment 
of  the  plaintiff's  judgment,  and  was  sufficient  to  discharge  the 
same.  The  expenditure  of  that  sum  by  them  for  the  purposes, 
and  under  the  circumstances*  found  by  the  referee,  was  a  vio- 
lation of  the  rights  secured  by  the  plaintiff  by  the  commence- 
ment of  this  action,  and  was  unauthorized  by  any  power  vested 
in  them.  This  sum  was  inalienable  by  the  cestui  que  trusty 
and  actual  experiment  had  demonstrated  that  it  was  not 
needed  for  his  support  during  the  period  of  its  accumulation. 
The  amount  of  this  accumulation  would  seem  to  be  more  than 
sufficient  to  discharge  the  obligations  of  the  plaintiff,  and  if 
this  should  prove  to  be  so,  would  render  the  provision  in  the 
decree  for  a  further  application  of  surplus  income  unnecessary. 
We  think  the  judgment  should  be  affirmed." 

Flamen  B,  Gandler  for  appellants. 

Edgar  A.  Turrell  for  respondent. 

KuoBR,  Gh.  J.,  reads  for  affirmance  of  judgment ;  Earl,  J., 
concurs ;  Kapallo,  Andrews  and  Miller,  JJ.,  concur  on  last 
ground ;  Danforth  and  Finch,  J  J.,  dissent 

Judgment  affirmed. 
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The  People,  ex  rel.  Mabt  K  Townshknd,  Eespondents,  v. 
Abtemus  S.  Oady,  Clerk  of  Arrears,  Appellant. 

(Argued  April  14, 1885  ;  decided  April  21,  1886.) 

D.  J.  Dean  for  appellant. 

John  TownaJiend  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


99  b    620 
W8       189 


The  People,  ex  rel.  The  Gebman-Amesioak  Loak  and  Tbust 
CoMPAKT,  Appellant,  v.  SAsfuEL  Bichabds,  as  Begister, 
etc.,  Eespondent. 

(Argued  April  14, 1885  ;  decided  April  21,  1885.) 

The  opinion  in  this  case,  which  is  given  in  full,  states  the 
nature  of  the  proceedings  and  the  material  facts. 

"  The  relator  was  incorporated  by  chapter  392  of  the  Laws 
of  1882,  as  amended  by  chapter  367  of  the  Laws  of  1883. 
Among  the  powers  granted  by  its  charter  is  one  to  guarantee 
bonds  and  mortgages  and  titles  to  real  estate,  and  to  make  and 
cause  to  be  made,  and  to  purchase  and  pay  for  such  searches, 
abstracts,  indices,  maps  and  copies  of  records  as  its  trustees 
may  deem  necessary.  The  relator  alleged  that  in  July,  1883, 
its  employes,  Spencer  and  Reed,  were  by  the  defendant,  the 
register  of  deeds  of  the  county  of  Kings,  refused  the  oppor- 
tunity and  privilege  of  making  searches  and  copies  of  records 
in  his  office,  and  it  thereupon  made  a  motion  at  Special  Term 
of  the  Supreme  Court  for  a  peremptory  mandamita  command- 
ing him  to  allow  such  employes  to  make  such  searches  and 
copies  of  records.  The  motion  was  based  upon  several  affi- 
davits on  the  part  of  the  relator,  and  opposed  by  affidavits  on 
behalf  of  the  defendant ;  and  the  court  ordered  that  a  per- 
emptory mmtdaraiLs  be  issued,  commanding  the  defendant 
to  allow  Spencer  and  Beed,  as  employes  of   the  relator,  to 
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make  6ncli  searches  and  copies  of  records  as  tbey  might  be  di- 
rected to  make  by  the  relator.  From  that  order  the  relator 
appealed  to  the  General  Term,  where  it  was  reversed  on  the 
ground,  as  appears  by  the  opinion  of  the  court,  that  the  de- 
fendant had  exercised  a  reasonable  discretion  in  allowing  the 
employes  of  the  relator  to  make  searches  and  copies  of  records, 
and  that,  therefore,  it  was  not  a  proper  case  for  issuing  the  per- 
emptory mandamus  asked  for.  From  the  order  of  the  Gen- 
eral Term  the  relator  appealed  to  this  court. 

^^  As  this  was  an  application  for  a  peremptory  ma/ndofrwua'we 
must  take  the  facts,  so  far  as  they  are  disputed,  as  they  appear 
in  the  aflSdavits  on  the  part  of  the  defendant.  {People,  ex  reL 
LawrencCy  v.  Board  of  Supervisors  of  Westchester  Co.,  73  N. 
Y.  173 ;  People,  ex  rel.  Mott,  v.  Boa/rd  of  Supervisors,  64  id. 
600 ;  People,  ex  rel.  Hartford  Life  Ins.  Co.,  v.  Fairman,  91 
id.  385 ;  Code  of  Civ.  Pro.,  §  2070.)  It  appears  from  those  aflS- 
davits that  in  the  register's  office  there  are  about  four  thousand 
large  books  in  which  are  recorded  conveyances,  mortgages, 
satisfaction-pieces  and  the  indices  thereto ;  that  in  addition  to 
such  books  there  are  kept  and  preserved  as  matters  of  public 
records  maps  of  and  relating  to  real  estate,  and  all  chattel  mort- 
gages filed  since  1852  ;  that  the  office  is  in  use  constantly  by 
the  public  engaged  in  searching  titles  to  real  estate ;  that  in 
the  office  where  the  books  and  records  are  kept  is  done  the 
work  of  recording  deeds,  mortgages  and  satisfaction-pieces 
brought  into  the  office  for  record,  and  searching  titles  under 
requisitions  to  the  register  as  provided  by  law ;  that  in  the 
same  office  all  papers  are  received  and  delivered,  and  the  gen« 
eral  work  of  the  register  is  transacted ;  that  in  addition  to  the 
work  and  business  specified,  a  large  amount  of  work  is  done 
there  by  private  persons,  lawyers  and  experts  in  ascertaining 
the  titles  to  real  estate,  and  making  searches  which  are  unoffi- 
cial for  the  purpose  of  current  business  in  actual  transactions 
pending;  that  in  May,  1883,  Spencer  came  to  the  office  claim- 
ing to  be  in  the  employ  of  the  New  York  Title  Company,  and 
representing  that  he  wanted  to  put  a  number  of  men  at  work 
to  obtain  copies  of  records  in  the  office,  and  saying,  in  effect, 
that  these  men  were  to  be  employed,  not  about  the  business  or 
work  of  examining  titles  for  transactions  then  being  made^  but 
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that  their  business  was  to  copy  the  records  of  the  office,  and 
accumulate  information,  so  that  it  would  he  of  value  to  the 
company  as  matter  of  sale,  merchandise  or  information  in  the 
business  of  searching  titles  in  which  it  was  about  to  engage ; 
that  he  represented  that  he  wanted  to  put  from  a  dozen  to 
twenty  or  twenty-five  men  in  the  office  for  that  purpose ;  that 
the  defendant  told  him  it  would  be  impossible  to  have  so  many 
men  as  that  for  the  reason  that  it  would  interfere  with  the  cur- 
rent business  of  the  office ;  that  it  was  finally  arranged  that 
Spencer  might  put  three  men  at  work  in  the  office,  he  agreeing 
not  to  ask  for  any  more,  and  that  the  three  men  were  put  to 
work  under  that  arrangement;  that  some  time  afterward 
Spencer  came  to  the  office  with  Keed,  who  commenced  copy- 
ing a  book  apparently  under  Spencer's  directions,  when  the 
defendant  remonstrated  with  him  for  violating  the  arrange- 
ments, in  thus  setting  another  man  at  work,  and  Spencer 
replied  that  it  was  for  another  company,  the  relator ;  that  the 
defendant  objected,  and  closed  the  book,  whereupon  both 
Spencer  and  Reed  left  the  office ;  that  the  defendant  did  not 
object  to  the  employment  of  three  men,  as  arranged,  to  work 
in  the  office,  but  did  object  to  any  greater  number.  The 
defendant  also  stated  in  his  affidavit  that  he  gave  Spencer  all 
the  facilities  which  he  deemed  were  consistent  with  the  rights 
of  the  public  in  the  office,  and  as  much  as  could  be  given 
without  interfering  with  those  who  were  engaged  in  the  busi- 
ness of  current  searches  and  examinations  of  titles ;  that  the 
three  men  were  an  actual  obstruction  to  the  current  business 
of  the  office;  that  he  was  informed  and  believed  that  the 
relator  herein  and  the  New  York  Title  Company  were  one 
and  the  same  company,  and  that  Spencer  was  employed  by 
persons  who  were  officers  of  both  companies;  that  he  was 
willing  that  three  men  should  be  placed  there  to  accumulate 
information  for  either  of  these  companies,  but  that,  in  his 
judgment,  he  could  not  allow  more  than  that  number  without 
seriously  interfering  with  the  regular  business  of  the  office. 
There  was  proof  tending  very  strongly  to  show  that  the  two 
companies  were  both  under  the  same  control  and  working  to 
the  same  end.  The  same  persons  were  president,  vice-presi- 
dent, secretary  and  treasurer  of  both  companies.     All  the  direo- 


CAUSES  NOT  REPORTED  IN  FULL.  623 

tore  of  the  New  York  Title  Company  were  also  directore  of 
the  relator,  and  constituted  a  majority  of  its  directore,  and 
Spencer  seemed  to  be  the  agent  of  both  6ompanies.  Under 
these  facts  we  cannot  say  that  the  court  below,  in  the  exercise 
of  its  discretion,  improperly  refused  to  allow  the  mandairvaa 
to  issue.  Under  the  laws  applicable  to  the  register  of  Kings 
county,  he  is  the  custodian  of  all  the  books  and  records  in  his 
office,  (Laws  of  1852,  chap.  83,  §  7 ;  §  2,  chap.  3,  part  2, 
E.  S. ;  §  50,  art.  2,  title  2,  chap.  3,  part  3,  R.  S.)  But  it  is 
provided  that  such  records  shall  "  at  all  proper  times  be  open 
for  the  inspection  of  any  person  paying  the  fees  allowed  by 
law."  These  records  are,  therefore,  public  records  which  every 
person  has  the  right  to  inspect,  examine  and  copy,  at  all  reason- 
able times,  in  a  proper  way,  and  the  register  cannot  deny  access 
to  his  office  or  to  .the  books  for  such  purposes,  to  any  person 
coming  there  at  a  proper  time  and  in  an  orderly  manner.  But 
he  must  necessarily  have  control  of  his  office  and  of  the  records, 
and  must  have  some  discretion  to  exercise  as  to  the  manner  in 
which  persons  desiring  to  inspect,  examine  and  copy  the  records 
may  exercise  their  rights.  He  must  transact  the  current  busi- 
ness of  the  office  and  allow  all  persons  reasonable  facilities  to 
exercise  their  rights  in  his  office.  He  cannot  give  the  right  to 
one  person  or  one  corporation  to  occupy  his  office  to  the  exclu- 
sion of  othere,  and  each  person  must  exercise  his  rights  in  the 
office  consistently  with  the  exercise  of  similar  rights  by  othere. 
It  is  clear  that  this  relator  could  not  properly  put  twenty-five 
or  thirty  men  into  the  office  and  thus  block  up  the  office  and 
interfere  with  the  register  in  the  discharge  of  his  duties.  He 
must  have  some  right  to  say  how  many  pereons  the  relator  could  * 
send  there  to  work  at  one  time.  It  was  finally  agreed  between 
Spencer,  the  agent  of  the  two  companies,  and  the  relator,  that  * 
three  persons  might  be  placed  there  to  do  this  work.  It  was  • 
only  when  an  additional  man  wa  attempted  to  be  brought  in 
by  Spencer  that  the  defendant  made  serious  objection  on 
the  ground  that  no  more  than  three  men  representing  the  com- 
panies could  be  allowed  there  without  interfering  with  the  cur- 
rent business  of  the  office.  The  business  of  these  two  compa- 
nies seems  to  have  been  identical,  or  at  lea^t  connected,  and  it 
is  plainly  inferable  that  the  searches  and  copies  from  the  records 
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were  to  be  obtained  for  the  beaefit,  in  some  way,  of  both,  and 
hence  the  case  may  be  treated  as  if  Spencer  and  the  three  per- 
sons there  at  work  by  his  direction  were  at  work  for  both  com- 
panies. The  relator's  right,  therefore,  to  have  greater  facili- 
ties and  privileges  in  the  office  was  not  so  dear  that  we  can  say 
the  court  below  erred  in  refusing  to  issue  the  peremptory  man- 
damvs^  which  cannot  always  be  demanded  as  matter  of  right. 
"  We  are,  therefore,  of  opinion,  that  the  order  shonld  be 
affirmed,  with  costs." 

Charles  M.  DaCoata  and  Jvlien  T.  Davies  for  appellant. 

Jesse  Johnson  for  respondents. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  John  Kennedy,  to  Vacate  an 

Assessment. 

(Argaed  April  14,  1885 ;  decided  April  21,  1885.) 

D.  J.  Dean  for  appellant. 

Charles  K  Miller  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  Sanderson  Brothers'  Steel  Company. 

JosiAH  J.  Parkhurst  et  al..  Petitioners,  etc.,  Bespondents,  v, 
Lucius  Gleason  et  al.,  Trustees,  etc..  Appellants. 

(Sabmitted  AprU  14,  1885  ;  decided  April  21,  1885.) 

Hiscocky  Gifford  <&  Doheny  for  appellants. 
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«/.  C.  Hv/nt  for  respondents. 

Agree  to  dismiss  appeal  on  the  ground  that  the  order  is  not 
final ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Jambs  Mahok,  Jr.,  Respondent,  v.  Johk  Noon,  Appellant. 

(Argaed  April  14,  1885  ;  decided  April  21,  1885.) 

This  was  a  motion  to  compel  the  appellant  to  file  a  new 
undertaking,  or  in  default  thereof,  that  the  appeal  be  dismissed. 
The  following  is  the  mem.  of  opinion. 

^^  Assuming  that  Fitzsimmons,  one  of  the  sureties,  was  sol- 
vent when  he  signed  the  undertaking,  he  is  now  worth  no 
property  and  is  in  the  penitentiary  under  sentence  for  a  felony. 
The  other  surety  seems  to  be  as  good  now  as  when  he  justified, 
but  he  is  not  a  person  of  much  financial  ability  and  the  appellant 
has  but  little  or  no  property.  If  Ounningham  or  the  appellant 
were  possessed  of  ample  property,  we  would  permit  the  un- 
dertaking to  stand  as  sufficient.  Upon  the  facts  as  they  exist 
the  respondent  is  entitled  to  a  new  undertaking,  either  with 
two  new  sureties  or  with  Cimningham  and  a  new  surety. 

It  is,  therefore,  ordered  that  the  appellant  within  ten  days 
file  and  serve  a  new  undertaking  on  the  appeal  in  the  form 
and  manner  required  by  the  Code,  and  that  in  default  thereof 
the  appeal  be  dismissed." 

Patrick  Keady  for  motion. 

F.  J.  Moysaen  opposed. 

Per  Curiam  opinion  as  above. 
All  concur. 
Ordered  accordingly. 
S1CKEL8--V0L.  LIII.  79 
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18?"^'      Mabgabbt  C.  Remington,  Respondent,  v.  William  H.  Wal- 

KEB,  as  £xecator,  etc..  Impleaded,  etc.,  Appellant 

(Argaed  March  24,  1885 ;  decided  April  28, 1885.) 

This  action  was  brought  by  plaintiff  as  legatee  under  the 
will  of  Daniel  J.  McPherson,  deceased,  against  the  surviving 
executors  and  the  execator  of  James  M.  Walker,  a  deceased 
executor,  for  an  accounting,  and  to  compel  defendants  to  pay 
plaintiff  a  balance  of  her  legacy  alleged  to  be  unpaid. 

The  opinion  is  given  in  full, 

'^Daniel  J.  McPherson  died  in  August,  1857,  leaving  a  lafit 
will  and  testament,  by  which  he  gave  to  the  plaintiff,  who  was 
his  granddaughter  and  an  infant  about  two  years  of  age,  a 
legacy  of  $2,500.  That  sum  was  to  be  kept  invested  by  his 
executors,  they  paying  out  of  its  income  such  amounts  as  in 
their  judgment  should  be  needed  for  her  support  and  edncar 
tion,  and  the  principal,  together  with  unexpended  accumula- 
tions  of  interest,  was  to  be  paid  to  her  at  the  age  of  twenty- 
one.  The  will  further  gave  some  small  specific  l^;acies  and 
then  bequeathed  the  rest  and  residue  of  the  testator's  estate  to 
the  testator^s  daughter,  Elizabeth,  to  be  paid  to  her  after  five 
years,  or  more  if  the  executors  should  deem  best,  and  in  the 
mean  time  to  be  kept  invested.  The  duty  of  the  executors  to 
the  plaintiff  has  not  been  entirely  performed  and  she  has  not 
.  received  the  complete  amount  of  her  legacy  with  its  proper 
interest.  The  referee  so  finds,  and  specifically  determines 
upon  the  facts  that  the  executors  willfully  neglected  and 
omitted  to  perform  their  duties  as  such  by  omitting  to  set 
apart  the  amount  of  the  legacy  bequeathed  to  the  plaintiff^  and 
by  omitting  to  reinvest  from  time  to  time  the  accumulations 
of  interest  accruing  upon  it.  The  estate  was  amply  sufficient 
to  pay  the  plaintiff  in  full,  something  over  $5,000  having  been 
paid  to  the  residuary  legatee.  The  executors,  all  of  whom 
qualified,  were  three  in  number,  and  were  Malcolm  McPher- 
son, Peter  J.  McPherson,  who  died  in  1873,  and  the  defend- 
ant's testator  Walker,  who  has  died  since  the  commencement 
of  the  action.  The  estate  was  managed  by  the  two  sons,  Mal- 
colm and  Peter,  until  April  12, 1859,  at  which  time  all  the  se- 
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cnrities  and  the  money  on  hand  were  turned  over  to  Walker, 
who  then  became  the  sole  acting  executor  and  took  upon  him- 
self the  entire  management  of  the  estate.  Among  the  securities 
was  a  bond  given  by  Malcolm  McPherson  to  the  testator  for 
$2,500,  secured  by  a  mortgage  upon  the  farm  of  the  obligor. 
Upon  this  bond  and  mortgage  Malcolm  made  one  payment  of 
$444  on  June  16,  1858,  and  three  smaller  payments  later; 
these  last  amounting  together  to  a  trifle  over  $200 ;  and  with 
these  exceptions  paid  nothing  for  twenty  years,  and  at  least  as 
early  as  1870  gave  notice  to  Walker  that  he.  could  not  pay, 
until  the  mortgage  having  been  assigned  to  plaintiff  after  be- 
coming of  age,  and  a  foreclosare  having  been  commenced,  he 
paid  the  contract  debt  with  simple  interest.  This  action  was 
then  brought  to  ascertain  and  recover  the  balance  unpaid  to 
plaintiff,  and  the  defense  interposed  by  Walker  is  that  he  is 
not  liable  at  all,  but  if  liable,  then  for  a  less  amount  than  that 
recovered. 

"  The  action,  it  must  be  observed,  is  not  brought  against  Wal- 
ker to  chaise  him  for  the  waste  or  misconduct  of  his  co^xecutor. 
It  stands  upon  no  such  ground.  It  is  brought  against  the  two 
surviving  executors  for  the  non-performance  of  their  duty  under 
the  will,  a  duty  equally  resting  upon  both,  bat  which  one  is 
seeking  to  escape  by  shifting  it  singly  upon  his  insolvent  asso- 
ciate. 

*^  One  contention  is  that  the  mortgage  of  Malcolm  McPherson 
was  so  set  apart  for  the  benefit  of  the  plaintiff  as  to  have 
become  the  trust  fund  and  held  by  Malcolm  as  the  trustee. 
That  is  pleaded  with  a  consciousness  of  doubt.  The  allegation 
is  that  the  mortgage  was  '  substantially  held  as  representing 
the  legacy  of  the  plaintiff.'  The  referee  finds  that  no  fund 
was  set  apart  for  and  appropriated  to  the  use  and  benefit  of  the 
plaintiff,  and  the  evidence  fully  justifies  the  finding.  It  shows 
at  the  most  that  somewhere  along  the  line  of  administration 
the  mortgage  was  regarded  in  the  mind  of  one  or  more  of  the 
executors  as  a  source  from  which  the  legacy  should  be  realized. 
The  defendant  Walker  was  asked  the  direct  question  upon  his 
re-examination  by  his  own  counsel :  ^  Did  you  set  apart  or  ap- 
propriate this  bond  and  mortgage  as  a  fund  out  of  which  to  pay 
plaintiff's  legacy  ; '  and  he  replied :  ^  Not  really,  for  this  reason : 
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we  failed  to  collect  money  from  Malcolm  McPherson  for  the 
maintenance  of  this  orphan  girl ;  she  needed  money  for  her 
maintenance,  education  and  clothing ;  I  mean  the  plaintiff  who 
was  then  a  minor ;  it  was  Boggeeted  to  ns  as  the  proper  source 
to  pay  this  legacy,  as  the  testator  had  required  us  to  keep  her 
part  invested  until  she  was  of  age  and  he  made  this  investment ; 
we  decided  or  understood  that  this  should  be  the  source  to  pay 
this  legacy.'  And  that  answer  is  every  particle  of  proof  which 
the  caise  contains  tending  to  show  that  the  bond  and  mortgage, 
or  their  amount,  as  assets  in  the  hands  of  Malcolm,  became  the 
separated  trust  fund,  except  Walker's  further  statement  that 
after  the  debtor's  refusal  to  pay,  *  I  still  considered  in  my 
own  mind  this  bond  and  mortgage  as  the  fund  out  of  which 
the  plaintiff  should  receive  her  pay.'  Walker  said  *  not  really  ;' 
and  the  facts  show  that  such  was  the  truth. 

*^  In  1858,  Malcolm  paid  on  the  bond  $444,  to  Peter  as  exec- 
utor. The  latter's  account  shows  that  not  one  dollar  of  this 
sum  went  to  the  plaintiff  or  to  her  credit  as  beneficiary,  but 
the  whole  of  it  was  applied  as  general  assets  of  the  estate  to  its 
general  purposes.  On  January  18,  1865,  Malcolm  paid  $100 
on  the  mortgage,  and  paid  it  to  Walker.  His  account  shows 
that  no  part  of  that  payment  went  to  the  plaintiff,  since  from 
May,  1864,  to  July,  1872,  a  period  of  eight  years,  nothing  what- 
ever was  paid  for  her  support  or  education  ;  and  this  payment, 
never  ci*edited  to  or  set  apart  for  the  beneficiary,  went  into  the 
general  assets  of  the  estate.  Again  in  January,  1868,  Malcolm 
paid  $99.26.  We  know  what  that  was  for  and  wlyit  became 
of  it.  Walker  as  executor  wanted  that  amount  to  pay  taxes 
assessed  against  the  general  estate.  The  payment  was  made 
for  that  purpose  and  was  so  used  without  the  least  hesitation. 
On  the  other  hand,  every  payment  to  the  beneficiary  came  out 
of  the  general  assets,  and  there  never  was  an  instance  in  which 
her  right  was  denied  and  her  claim  remitted  to  the  specific 
assets  in  Malcolm's  hands.  In  the  account  of  the  executors, 
made  up  before  the  surrogate  no  trust  fund  appears,  and  there 
is  no  credit  of  such  a  fund  as  paid  over  by  the  executors  to  one 
of  them  as  trustee.  So  that  if  one  executor  could  make  the 
other  sole  trustee  and  shift  upon  him  the  trust  duties  which 
belonged  to  both.  Walker  did  not  do  it,  and  as  the  referee  cor- 
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rectly  found,  omitted  to  set  apart  a  fund  for  the  plaintifi  and 
invest  its  surplus  of  interest.  Certainly  nothing  of  the  kind 
was  done  or  pretended  before  Walker  took  the  assets.  At  that 
time  the  legacy  had  accumulated  two  years  of  interest  and  had 
reached  over  $2,800,  while  the  mortgage  by  payments  used 
for  the  estate  had  been  reduced  to  about  $2,300.  It  was  not 
sufficient  for  the  trust  fund  and  never  became  so,  and  could 
not  alone  constitute  it,  or  dispense  with  further  investment. 

'^  It  is  further  said  that  the  plaintifiE  was  estopped  by  her 
foreclosure  action  in  which  she  claimed  and  was  refused  com- 
pound interest.  She  accepted  an  assignment  of  the  mortgage 
as  so  much  on  account.  She  did  that  at  the  suggestion  of  the 
surrogate,  upon  his  assurance,  which  nobody  disputed,  that  she 
was  entitled  to  compound  interest  on  her  legacy.  Such  inter- 
est was  computed  upon  the  mortgage  in  the  face  of  Malcolm's 
protest,  and  put  in  the  assignment  as  its  consideration  by  the 
surrogate,  and  the  amount  entered  in  the  accounts  provisionally ; 
the  surrogate  explaining  that  he  could  not  settle  the  accounts, 
until  it  was  ascertained  how  much  the  plaintiff  realized  from 
the  mortgage.  It  is  plain  that  she  was  passive  in  the  hands  of 
the  surrogate  and  of  Walker  and  accepted  the  assigDment  to 
force  from  Malcolm  the  amount  secured  by  the  mortgage. 
She  began  the  foreclosure  and  it  passed  into  the  ordinary  judg- 
ment. That  action  was  against  the  mortgagor  and  other  per- 
sons as  holding  subsequent  liens  or  interests.  It  raised  an 
issue  over  the  amount  due  upon  the  mortgage,  the  complaint 
claiming  a  balance  reached  by  compounding  the  accruing  inter- 
est. The  judgment  was  for  the  princi{>al  and  simple  interest 
only.  It  is  suggested  that  the  plaintiff  could  have  recovered 
compound  interest  upon  the  mortgage  and  owed  to  Walker  the 
duty  of  so  doing,  and  has  lost  her  right  by  her  own  fault. 
Whether,  as  a  pure  question  of  law,  she  could  have  done  so  is 
a  matter  upon  which  we  are  not  agreed ;  but  conceding  that 
possibility  as  between  her  and  Malcolm,  it  certainly  was  not 
possible  as  against  the  subsequent  incumbrancers.  We  do  not 
know  the  character  or  amount  of  their  claims,  and  they  may 
have  been  enough  to  have  exhausted  the  entire  surplus  in  the 
farm  over  and  above  the  mortgage  and  simple  interest.  If  ^e 
could  surmount  that  difficulty,  others  remain.    No  such  de- 
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feDse  is  in  any  manner  pleaded  and  certainly  was  not  proved. 
Producing  the  jadgment*roll  does  not  establish  it.  The  action 
may  have  been  bronght  in  the  form  it  assumed  with  the  knowl- 
edge and  assent  of  Walker  ;  he  may  have  been  furnished  with 
opportunity  to  direct  or  control  it ;  and  even  may  have  done 
so.  With  no  such  issue  pleaded  the  plaintiff  was  not  bound  to 
show  these  facts.  Until  Walker  alleged  a  breach  of  duty  on 
her  part,  she  was  not  called  upon  to  rebut  it.  There  is  no 
finding  by  the  referee  of  any  such  neglect  on  her  part  and  no 
request  for  any  such  finding,  and  it  is  evident  that  no  such 
issae  was  raised  or  tried.  Neither  do  we  know  what  occurred 
on  the  trial  of  the  foreclosure  action.  The  plaintiff  may  have 
shown  all  her  equities  against  Malcolm  and  in  good  faith 
sought  to  enforce  tlie  payment  of  compound  interest.  Indeed 
it  is  quite  evident  that  she  did  so,  for  the  findings  of  the 
Special  Term  disclose  all  the  material  facts  essential  to  those 
equities.  The  findings  include  the  death  of  the  testator,  the 
probate  of  his  will,  the  issue  of  letters  to  the  three  executors, 
the  legacy  to  plaintiff  set  out  at  length,  the  death  of  executor 
Peter,  the  state  of  executors'  accounts,  the  non-payment  by 
Malcolm,  the  principal  charge  of  tho  estate  by  Walker,  the 
payments  made  by  him  to  plaintiff  on  account  of  her  legacy, 
the  .assignment  by  him  to  her  of  the  bond  and  mortgage. 
What  more  the  plaintiff  could  have  put  into  the  case  by  way 
of  enforcing  her  equities  it  is  not  easy  to  see.  If  her  pleadings 
were  not  perfect  her  proofs  were  complete  and  all  the  facts 
were  found,  and  upon  them  the  Special  Term  determined  as 
matter  of  law  ^'  that  defendant  is  liable  to  plaintiff  upon  said 
bond  and  mortgage  in  the  amount  of  the  principal  thereof 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum 
and  not  compounded.^^  The  fact  of  that  negative  finding 
shows  that  the  whole  question  of  compound  interest  on  the 
mortgage  was  raised  and  presented  and  decided  against  the 
plaintiffs,  and  in  the  face  of  that  adjudication  we  are  asked  to 
say  that  it  was  her  fault  that  she  did  not  succeed.  No  neglect  of 
hers  is  pointed  out.  The  Special  Term  had  before  it  all  the 
needed  facts,  for  the  findings  recite  them,  and  how  or  where,  if 
she  did  owe  any  duty  to  Walker,  she  failed  to  perform  it,  we 
find  it  impossible  to  discover.     If,  outside  of  the  foreclosure. 
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she  might  have  set  up  a  separate  cause  of  action  against  Mal- 
oolm,  founded  on  his  violation  of  duty  as.  executor,  wiiich 
would  have  made  trouble  over  the  question  of  parties  and  join- 
der of  causes  of  action,  she  was  not  bound  to  do  so,  and  was 
at  liberty  instead  to  maintain  a  separate  action  against  both 
executors.  Walker  was  no  party  to  the  foreclosure  action,  and 
can  be  relieved  by  it  only  to  the  extent  that  it  produced  satis- 
faction of  his  debt. 

"  So  far  we  have  gone  with  the  respondent ;  but  upon  the 
question  of  the  amount  of  Walker's  liability,  and  the  mode  of 
computatioD  to  ascertain  it,  we  disagree  with  the  courts  below 
in  one  important  particular.  The  result  reached  could  not 
easily  have  been  more  severe  if  Walker  had  acted  in  bad  faith, 
and  been  convicted  of  despoiling  the  estate.  There  is  no 
ground  for  any  such  severity.  *  The  referee  finds  that  the  executor 
acted  in  good  faith  and  with  no  wrong  intention,  but  omitted 
to  perform  a  duty  which  the  will  charged  upon  him.  In  such 
a  case  no  penalty  is  to  be  exacted,  and  he  should  be  put  in  no 
worse  condition  than  if  he  had  performed  his  duty.  The  ac- 
count should  first  be  made  up  from  the  commencement  of  the 
executorship  to  the  decree  against  both  executors,  since  both 
are  liable  to  the  plaintifiE,  and  only  in  that  way  can  the  sum  due 
her  be  ascertained.  The  respective  liabilities  of  the  executors 
between  themselves  are  after  questions.  {Adair  v.  Brimmer ^ 
74  N.  Y.  539.)  In  thus  making  it  up  it  is  proper  to  charge 
full  interest  upon  the  principal  of  the  legacy,  since  that  was 
received  ou  the  whole  estate,  and  there  is  no  complaint  of  any 
failure  to  obtain  it  or  any  difficulty  in  doing  so.  But  in  the 
investment  of  the  small  sums  of  surplus  interest,  accruing  year 
by  year,  the  rate  should  not  only  be  reduced  to  six  per  cent, 
which  was  done,  but  the  executors  should  be  allowed  to  hold 
the  interest  accrued  daring  one  year  through  the  whole  of  the 
ensuing  year  without  investment,  both  because  that  is  a  not 
unreasonable  allowance  in  view  of  the  difficulty  of  reinvesting 
small  sums,  and  because  annual  charges  upon  such  income  for 
taxes  and  support  were  to  be  paid  out  of  it.  The  account,  thus 
made  up  to  the  date  of  Malcolm's  payment  of  his  mortgage, 
that  may  be  applied  upon  it,  and  the  result  will  be  to  prevent 
any  injustice  to  Walker  growing  out  of  the  fact  that  the  ac- 
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coant  begins  in  1857,  while  he  only  took  the  assets  in  1859,  for 
Malcolm  was  liable,  if  Walker  was  not,  for  the  income  and 
interest  accming  before  1859,  and  his  payment  over  of  assets 
in  his  hands  to  plaintiff  should  be  first  applied  to  extingaish 
his  own  separate  liability,  if  it  was  such,  leaving  the  balance  to 
apply  pro  tanto  as  satisfaction  upon  Walker's  liability.  The 
latter  could  not  appropriate  Malcolm's  payment  to  his  own 
credit,  without  first  discharging  the  former's  separate  burdens 
out  of  it,  and  it  is  that  error  which  explains  the  computation 
of  the  appellant,  producing  a  balance  in  his  favor. 

^^  It  does  not  seem  necessary  to  send  the  case  back  for  a  re-trial 
with  the  consequent  delay  and  expense.  The  judgment  should 
be  modified  by  reducing  it  to  the  amount  resulting  from  such 
a  mode  of  computation  as  is  herein  indicated,  and  by  making 
that  amount  primarily,  a  debt  against  Malcolm  McPheraon  and 
collectible  of  Walker  only  after  failure  to  collect  of  Malcolm ; 
and  as  modified  should  be  affirmed.  If  counsel  do  not  agree 
as  to  the  amount  and  form  of  the  judgment  to  be  entered,  it 
may  be  settled  before  the  judge  writing  this  opinion.  Neither 
party  is  to  have  costs  against  the  other  in  this  court" 

£!.  A.  Nash  for  appellant 

J.  M.  Dunning  for  respondent. 

FiffCH,   J.,  roads  for  modification  of  judgment,  and  for 
affirmance  as  modified. 
'  All  concur. 
Judgment  accordingly 


Charles  0.  Motel,  an  Infant,  by  Guardian,  etc..  Respondent, 
t>.  The  Sixth  Avenue  Railroad  OoacPAirr,  Appellant. 

(Argued  March  27.  1886 ;  decided- April  28,  1885.) 

D.  M.  Porter  for  appellant. 
Oahorn  E.  Bright  for  respondent 
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Agree  to  reverse  judgment,  and  for  a  new  trial  on  opinion 
of  Judge  Beaoh  in  the  court  below. 
All  concur,  except  Dantobth,  J.,  dissenting. 
Judgment  reversed. 


EDWiusD  J.  MoGbak,  as  Receiver,  etc.,  Appellant,  v.  Thomas 

Maokellab  et  al.,  Respondents. 

(Argued  April  18,  1885 ;  decided  April  38, 1885. ) 

John  Brooks  Leavitt  for  appellant. 
George  H,  MackeUar  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles    G.   S.   Baker,   Appellant,  v.  Jabvis    S.   Baker 

Respondent. 

(Sabmitted  April  14,  1885 ;  decided  April  28, 1885.) 

W.  H.  Seoor  for  appellant. 

Win,  V.  RilUfurA  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
X)rder  affirmed. 

SicKBLS — Vol.  LIV.  80 
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Bolton  Hall  et  aL,  BoBpondents,  v.  Thb  UinrxD  States 
Refleotob  Compant  et  aL,  Appellants. 

« 

(Sabmltted  April  14, 188S ;  decided  April  28, 1886.) 

EdADwrd  P.  Wilder  and  Malcolm  Graham  for  appellants. 

Wm.  B.  Homblower  for  respondents. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 


Hbnbt  a.  Gildbbslkeve,  Appellant,  v.  Thb  Matob,  Aldsb- 

HEN     AND     CoMMONALTr     OF     THE     CiTY     OF     NbW     YoBK, 

Bespondent;. 

(Argaed  April  15,  1885  ;  decided  May  5,  1885.) 

Henry  W.  Johnson  for  appellant, 

D.  J.  Deem  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Board  of  Oommibsioners  of  Pilots,  Respondent,  t;.  ^ohn 

W.  Ambrose  et  aL,  Appellants. 

(Argued  April  16, 1885  ;  decided  May  5,  1885.) 

Oeorge  H.  Starr  for  appellants.  ^ 

William  Allen  Butler  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Okobge  S.  Bilet,  Bespondent,  V.  Fbanoib  A.  Sohoeffel,  as 

BherifEy  etc.,  et  al.,  Appellants. 

(Argaod  April  17  J  885;  decided  May  5,  1885.) 

James  S.  Ganlock  for  appellants. 
^.  Z.  Durcmd  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


Jakes  Koaoh,  Appellant,  v,  Benjamin' B.  Odell,  Sheriff,  etc., 

Bespondent. 

(Argaed  April  17,  1885 ;  decided  Maj  5,  1886.) 

Sicgh  HeiHy  for  appellant. 

.  M.  H.  Hi/rachberg  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  coucnr,  except  Bttoeb,  Ch.  J.,  and  Andrews,  J.,  dis- 
senting, and  Bapali^p,  J.,  absent. 
Judgment  affirmed. 


Sabah  Bosaltha  Odell,  an  Infant,  by  Guardian,  etc.,  Bespond- 
ent, u  Simeon  B.  Solomon  et  al.,  Appella^ts. 

A  covenant  by  a  tenant  to  keep  the  demised  premises  in  repair  does  not 
inure  to  the  benefit  of  a  stranger  who  sustains  an  injury  in  consequence 
of  its  breach ;  It  can  only  be  enforced  by  the  coyenantee  or  his  assignee. 

A  lessee,  by  negligently  suffering  the  demised  premises  to  become  danger- 
ous, is  liable  to  a  stranger  who  has  been  injured  in  consequence  ;  the 
foundation  of  such  liability  is  culpable  negligence;  the  leasee  is  not  a 
guarantor  of  the  safety  of  the  premises,  but  is  bound  only  to  exercise 
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reasonable  care.    Negligence  must  be  establisbed  as  matter  of  fact. 
Mere  constructive  negligence  is  not  sufficient. 

(Argued  April  16,  1885  ;  decided  Maj  5,  1885.) ' 

This  action  was  brought  against  the  lessors  and  lessees  of  cer- 
tain premises  in  the  city  of  New  York  to  recover  damages  for  in- 
juries sustained  bj  plaintiff  through  the  falling  of  a  window-sash 
upon  her  as  she  was  passing  the  premises. 

The  complaint  alleged  that  the  defendants  '^  were  so  care- 
less and  reckless  in  constructing  and  maintaining  and  looking 
after  *  *  the  said  premises  as  that  the  sash  fell.''  The  lease 
contained  a  covenant  upon  the  part  of  the  assignees  to  keep 
the  demised  premises  "  in  good  repair,  order  and  condition." 
The  referee  before  whom  the  case  was  tried  gave  judgment 
against  the  lessees,  but  dismissed  the  complaint  as  against  the 
lessors. 

The  court  here  say:  "The  plaintiffs  recovery  in  this  case 
cannot  be  sustained,  on  the  ground  that  the  appellants  failed  to 
perform  their  covenant  with  the  landlords,  to  keep  the  premises 
in  question  in  repair.  Such  a  covenant  does  not  inure. to  the 
benefit  of  a  stranger  who  sustains  an  injury  in  consequence 
of  its  breach,  but  can  be  enforced  only  by  the  covenantee  or 
his  assigns  ;  and  their  right  to  recover  depends  upon  different 
principles  from  those  which  govern  in  an  action  by  a  stranger. 
The  covenantor  might  be  liable  to  the  covenantee  for  the 
breach  of  a  covenant  to  repair,  even  though  the  breach 
were  innocently  committed  without  any  negligence,  and  even 
without  any  knowledge  or  means  of  knowledge  that  the  prem- 
ises were  out  of  repair,  for  he  contracts  absolutely  that  he 
will  keep  them  in  repair,  and  assumes  the  responsibility  of  so  do- 
ing ;  but  he  owes  no  such  duty  to  a  stranger  to  the  covenant.  A 
lessee  occupying  real  estate  may  become  liable  to  a  stranger  by 
negligently  suffering  the  demised  premises  to  become  dangerous. 
This  liability  is  independent  of  any  contract  between  the  lessor 
and  lessee.  It  results  from  the  fact  that  the  lessee  is  in  pos- 
session and  has  the  control  of  the  premises,  and  for  that  reason 
he  is  liable,  if,  by  negligently  permitting  them  to  become 
dilapidated  and  unsafe,  third  persons  are  injured.  The  founda- 
tion of  his  liability  is  culpable  negligence.     He  is  not,  as  to 
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third  persons,  a  guarantor  of  the  safety  or  condition  of  the  prem- 
ises, but  is  bound  only  to  reasonable  care,  in  his  use  and  oc- 
cupation of  them,  so  that  they  may  not  cause  injury  to  others. 

*'  The  learned  referee  in  this  case  found,  as  matter  of  fact, 
that  the  demised  premises,  and  the  window-sash  which  fell 
out,  were  not  kept  and  maintained  in  good  repair  and  safe  and 
proper  condition,  by  reason  of  which  the  same  fell  out  and 
inflicted  the  injuries  sustained  by  the  plaintiff;  and  further, 
that  said  injuries  were  inflicted  solely  and  only  by  reason  of 
the  negligence  of  the  defendant  Solomon. 

^^  If  the  finding' that  the  injuries  resulted  from  the  negligence 
of  the  appellants  is  supported  by  any  evidence,  the  judgment 
must  be  sustained.  But  if,  on  the  other  hand,  there  is  no  evi- 
dence to  sustain  it,  the  contrary  result  must  follow,  the  finding 
having  been  duly  excepted  to." 

After  a  discussion  of  the  evidence,  the  opinion  closes  thus : 

'*  The  simple  fact  of  the  failure  of  the  lessees  to  keep  the 
premises  in  repair,  whether  their  duty  so  to  do  arose  from  the 
covenant  in  their  lease,  or  from  the  general  duty  which  the 
occupant  of  real  estate  owes  to  the  public,  was  not  sufficient 
to  convict  them  of  actual  negligence.  As  already  shown,  neg- 
ligence must  be  established  as  matter  of  fact,  and  mere  con- 
structive negligence  is  not  snfiicient  to  subject  either  the  owner 
or  occupant  of  a  building  to  liability  in  a  case  like  this. 

"After  a  careful  scrutiny  of  all  the  testimony,  we  are  unable 
to  discover  any  evidence  of  such  negligence  as  should  be  shown 
to  maintain  this  action.  It  is  true  that  the  lessees  had  occu- 
pied the  building  ever  since  its  construction,  which  was  about 
three  years  before  the  accident,  but  the  case  is  absolutely  bare 
of  any  evidence  that  they  had  any  reason  to  apprehend  the 
existence  of  any  such  defect  as  that  which  was  develoi>ed  by 
the  very  unusual,  if  not  unprecedented,  accident  which  occurred. 
It  cannot  be  successfully  contended  that  the  owner  or  occu- 
pant of  a  building  is  chargeable  with  the  duty  of  constant 
inspection  and  extreme  care  which  is  required  of  railroad  com- 
panies and  others  managing  dangerous  machinery,  which  is  lia- 
ble, from  its  nature,  to  become  defective  and  cause  injury. 
Keasonable  care  is  all  that  the  law  requires,  and  what  is  rea- 
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sonable  care  depends  npon  the  nataro  of  the  property  and  the 
dangers  in  its  use  ordinarily  to  be  apprehended.  The  fact 
that  a  public  officer,  who  was  an  expert  in  snch  matters,  went 
to  the  premises  after  the  accident  in  the  performance  of  his 
official  dnty,  for  the  express  purpose  of  searching  for  the  defect, 
discovered  it  by  close  examination  and  keen  scrutiny,  aided  by 
his  knowledge -of  the  mode  of  constructing  snch  sashes,  is  not 
sufficient  to  charge  the  appellants  with  negligence  in  not  hay- 
ing discovered  and  remedied  it  before  any  thing  had  occurred 
to  call  attention  to  it. 

^<  There  is  nothing  else  in  the  case  upon  which  the  charge  of 
negligence  can  be  predicated.  The  plaintiff  met  with  a -seri- 
ous misfortune,  and  if  it  could  be  traced  to  want  of  reasonable 
care  on  the  part  of  the  defendants,  they  should  be  held  respon- 
sible for  the  damages.  But  as  the  case  now  stands,  the  finding 
of  negligence  is  entirely  nnsnpported  by  evidence,  and  conse- 
quently the  judgment  should  be  reversed  and  a  new  trial 
ordered." 

Addph  L,  Sanger  for  appellants. 

Alfred  Pagelow  for  respondent 

Rapallo,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


AvousTA    W.  Fraby,    Appellant,  v.  Tub  Oblbakb    Oouhtt 

National  Bank,  Respondent 

(Argaed  April  20,  1885  ;  dedded  May  6, 1885.) 

J,  dk  Q.  Vim  Voorhia  for  appellant 

H.  E,  SiokeU  for  respondent. 

^  Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People,  ex  rel.  Mart  S.  Peendergabt,  Appellant,  v. 

AmsfA  H.  Faboo,  Bespondent 

(Aigaed  April  21.  1885 ;  decided  May  6,  1885.) 

0.  O.  GotUe  for  appellant. 
Sherman  S.  Rogers  for  respondent 

Agree  to  affirm ;  no  opinion. 
Ail  concur. 
Order  affirmed. 


Anne  Shtth,  Respondent,  v,  Philip  Smith,  Appellant. 

(Argaed  April  28,  1885  ;  decided  May  5, 1885. ) 

Wm.  H.  Neamum  for  appellant 
Scott  Lord^  Jr.^  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  Thomas  Bybnes,  Appellant,  v.  Stephen 
B.  Fbenoh  et  al.,  Oommissioners,  etc.,  Bespondents. 

(Argaed  April  28,  1885 ;  decided  May  5,  1885.) 

Tedder  Yam,  Dyck  for  appellants. 

D.  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Lbwis  J.  GoDDASD,  Appellant,  v.  Stbphen  Stilbs,  Beapondent. 

(Sabmitted  April  28, 1885 ;  decided  Maj  5,  1885.) 

This  case  is  reported  on  appeal  from  a  former  order,  yacating 
an  execution  issued  herein  and  directing  the  satisfaction  of  the 
judgment,  in  90  N*.  T.  199,  to  which  reference  is  made  for  the 
facts  there  appearing.  After  the  decision  of  this  court  therein 
reversing  the  order  so  far  as  it  directed  a  satisfaction  of  the 
judgment,  a  new  execution  was  issued  thereon.  Whereupon 
another  motion  was  made  and  granted  to  vacate  the  same, 
upon  affidavits  showing  the  following  facts  in  addition  to  those 
which  then  appeared.  When  the  order  was  made  substituting 
the  present  plaintiff,  a  receiver  appointed  in  siipplementarj  pro- 
ceedings against  Myron  P.  Stiles,  as  plaintiff  in  his  stead,  it  was 
on  condition  that  the  judgment  creditors  pay  to  Stiles'  attorney 
$800,  allowed  for  his  fees.  Said  compensation  was  fixed  by 
the  written  stipulation  of  the  parties  including  said  Stiles.  The 
attorney  subsequently  agreed  to  accept  $630  in  lieu  of  the 
sum  stated.  This  was  paid  to  him  by  defendant  who  had  pur- 
chased the  judgments  upon  which  the  supplementary  proceed- 
ings were  based.  The  court  here  held  that  as  the  evidence 
showed  the  money  was  paid  upon  a  claim,  settled  and  fixed  by 
the  stipulation  and  upon  consent  of  Stiles,  the  difficulty  which 
appeared  upon  the  former  appeal  was  obviated,  and  as  the 
motion  involved  a  question  of  fact,  the  order  appealed  from 
was  in  the  discretion  of  the  court,  and  its  decision  was  not 
reviewable  here.  It  was  objected  that  leave  should  first  have 
been  obtained  before  renewing  the  motion.  Seld^  untenable, 
as  this  was  not  a  renewal  of  the  old  motion. 

J.  &  Q.  Van  Voorhis  for  appellant. 

W,  H.  Adams  for  respondent. 


Per  Curiam  m>em.  for  dismissal  of  the  appeal 
All  concur. 
Appeal  dismissed. 
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The  Peoplb,  ex  rel.  Abraham  Dowdnbt,  Appellant,  v.  Hu- 

BEET  O.  Thompson,  Commissioner,  etc.,  Respondent.  TT'Si 

141  im 

(Argued  April  28,  1885  ;  decided  May  6,  1885.) 

This  was  an  appeal  from  order  of  General  Term,  which 
reversed  an  order  of  Special  Term,  granting  a  peremptory 
mcmdarmts  commanding  defendant,  as  commissioner  of  public 
works  of  the  city  of  New  York,  to  execute  a  contract  to 
the  relator  for  certain  works  for  which  he  was  a  bidder. 

The  following  is  the  mem.  of  opinion. 

"  The  relator  was  not  the  lowest  bidder  for  the  work,  but  he 
claims  the  contract  therefor  because  of  a  teclmical  defect  which 
is  alleged  to  make  the  lowest  bid  so  defective  and  irregular  as 
to  require  its  rejection.  If  his  contention  is  well  founded, 
that  he  is  absolutely  entitled  to  the  contract  because,  under 
chapter  308  of  the  Laws  of  1861,  it  must  be  deemed  "  con- 
firmed in  and  to  him  "  at  the  time  the  bid  was  opened,  then 
he  has  a  sufficient  remedy  at  law  by  an  action  to  recover  his 
damages,  and  the  court  was  not  absolutely  bound  to  grant  the 
writ  of  mandamus^  and  it  could,  in  the  exercise  of  its  discre- 
tion, refuse  it.  {People^  ex  ret,  Lum,ney^  v.  Campbell^  72  N. 
T.  496.)  That  discretion  is  not  reviewable  here,  and  the 
appeal  should  be  dismissed,  with  costs." 

John  C.  Shaw  for  appellant. 

i?.  J.  Deem  for  respondent. 

Per  Curiam  opinion  for  dismissal  of  appeal.  / 

All  concur. 
Appeal  dismissed. 
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Jaoob  Cboctsb  et  al.,  Appellants,  v,  Harlow  Qt.  Bobthwick,  as 

SherifE,  etc.,  Bespondeut. 

(Argaed  April  18, 1885  ;  decided  Maj  5,  1885.) 

Charles  Ide  for  appellants. 

Fra/rMin  Pierce  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Pardee  Gabpbntbr,  Appellant,  v,  Harribt  P.  Wood,  Sot 

vivor,  etc.,  Eespondent. 

(Argued  April  28, 1885  ;  decided  May  5,  1885.) 

D.  H,  Daley  for  appellant. 

Isaac  B.  Potter  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concnr. 
Appeal  dismissed. 


The  People  of  the  State  op  New  York  v.  Thb  MERCHAirrs 

Bank. 

In  the  Matter  of  the  Claim  of  Jerome  Whtttaker. 

(Submitted  April  28,  1885  ;  decided  Maj  5,  1886.) 

John  C,  McGartin  for  appellant 

D.  G,  Oriffin  for  respondents. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Order  affirmed. 
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Amblia  Mbbbitt,  Respondent,  v.  John  H.  Mbbbitt,  Appellant 

The  fact  that  a  wife,  plaintiff  in  an  action  for  divorce,  has  some  separate 
property,  while  it  is  a  circumstance  to  be  considered,  in  measaring  the 
amoant  of  the  temporary  alimony,  does  not  bar  her  rights,  or  deprive 
the  court  of  its  discretion  upon  her  application  for  such  alimony,  when 
it  appears  that  the  property  did  not  come  to  her  from  her  husband,  and 
the  income  therefrom  is  not  so  great  as  to  render  all  allowances  unnec- 
essary, 

CoUins  V.  CoUins  (80  N.  Y.  1)  distinguished. 

(Argued  April  28,  1885  ;  decided  May  5, 1885.) 

The  appeal  in  this  case  was  from  an  order  of  General  Term 
which  affirmed  an  order  of  Special  Term,  granting  an  allow- 
ance for  alimony  pendente  lite  in  an  action  for  temporary- 
divorce  brought  by  the  wife.  The  application  was  opposed 
among  other  things,  on  the  ground  that  plaintiff  had  means  of 
her  own  sufficient  for  her  support.  Defendant's  opposing  affi- 
davit alleged  that  plaintiff  recently  sold  a  house  and  lot,  her 
separate  property,  for  $12,000,  which  money  she  has.  In  an- 
swer to  this,  plaintiff  showed  that  the  house  and  lot  was  incum- 
bered to  the  amount  of  about  $5,500,  which  was  paid  from  the 
purchase-money ;  that  the  balance  was  being  rapidly  used  up  for 
necessary  expenses,  and  but  about  $3,000  thereof  remained. 
An  allowance  of  $13  per  week  was  granted. 

The  court  here  say : 

"  The  small  amount  of  property  which  the  plaintiff  pos- 
sessed at  the  time  of  her  application  for  temporary  alimony 
did  not  come  from  her  husband.  The  income  which  it  would 
furnish  her  was  not  so  great  as  to  deprive  the  court  of  the  exer- 
cise of  its  discretion  upon  her  application,  and  absolutely  to 
bar  her  right  to  temporary  alimony.  The  fact  that  she  pos- 
sessed some  separate  property  was  a  circumstance  to  be  con- 
sidered by  the  court  in  measuring  the  allowance  which  was  to 
be  made  for  her.  The  case  of  GoUiiis  v.  GoUins  (80  N.  Y.  1) 
is  distinguishable  from  this,  and  nothing  decided  in  that  case 
forbids  the  affirmance  of  this  order. 

"  The  order  should  be  affirmed." 
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Edward  P.  Wilder  for  appellant 

Edgar  Eeichum  for  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


Fbane  L.  Pineo,  as  Administrator,  etc.,  Respondent,  v.  Thb 
New  Yoek  Centsal  and  Hudson  Riyeb  Railboad  Com- 
pany, Appellant. 

(Argaed  April  22, 1885;  decided  Maj  8,  1885.) 

Edward  Harris  for  appellant.       ' 
Quincy  Yam,  Voorhia  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


HoBAOE  BL  Thurbeb  et  al.,  Appellants,  v,  William  HuaHBS, 

Respondent. 

(Argued  April  28,  1885;  decided  May  8,  1885.) 

Ndeon  Smith  for  appellants. 

Ahrum  Goodwin  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
AH  concur. 
Judgment  affirmed. 
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Geobgb  0.   MoBBis,   Appellant,  v.  Thb  Matob,  Aldesmen 
AKD  Commonalty  of  the  Cnr  of  Nbw  Tobk,  Respondent. 

(Argaed  April  24, 1885;  decided  May  8, 1885.) 

This  was  an  action  to  recover  a  balance  alleged  to  be  due 
plaintiff  upon  his  salatry  as  clerk  in  the  iire  department  of  the 
city  of  New  York.  He  was  appointed  clerk  in  August,  1875, 
at  a  salary  of  $1,200  ^>^  cmnum.  On  December  31, 1875,  the 
board  passed  a  resolution  by  its  terms  relieving  him  from 
duty  as  clerk,  and  appointing  him  messenger  at  a  salary  of 
$800  j?^  annum.  From  that  time  up  to  December  31,  1881, 
he  performed  the  same  duties  but  was  paid  as  messenger,  giving 
receipts  in  full  for  his  services. 

The  court  here  say :  "  The  cases  of  Munday  (72  N.  Y.  445), 
and  Dumahamb  (96  id.  672),  cited  by  the  appellant,  were  on 
oertiorariy  and  the  proceedings  for  removal  held  illegal,  because 
the  returns  disclosed  no  misconduct  on  the  part  of  the  accused 
officer.  The  plaintiff  in  this  case  seems  equally  free  from  fault, 
and  to  have  been  so  treated  by  the  respondent.  Notwith- 
standing the  formal  order  which,  in  terms,  relieved  him  from 
his  duty  as  clerk,  he  continued  as  before  without  any  interrup- 
tion, although  under  another  name,  to  perform  the  same  ser- 
vices. He  at  all  times  acted  as  clerk,  and  at  no  time  as  mes- 
senger. Moreover,  he  has  each  month  received  payment  at 
the  prescribed  rate,  and  acknowledged  the  same  as  in  full  satis- 
faction for  the  duties  performed  by  liim,  and  for  the  entire 
time  specified.  Nothing  was  accomplished  by  the  order  but  a 
reduction  of  salary,  and  if  more  was  intended,  the  purpose  was 
not  carried  into  effect.  The  thing  done  was  within  the  power 
of  the  board  (Laws  of  1873,  chap.  335,  §  28),  and  not  forbid- 
den by  statute.  The  prindples  upon  which  BUey  v.  Ma/yor^ 
etc.  (96  N.  Y.  331),  was  decided  apply  here,  and  require  the 
affirmance  of  the  judgment." 

Peter  MitchelZ  for  appellant. 
D.  J.  Dean  for  respondent. 
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Danfobth,  J.,  reads  mem.  for  affirmanoe. 
AH  concur. 
Judgment  affirmed. 


Geobob  Wadswobth,  Respondent,  v,  Louisa  L.  Lyon,  Appel- 
lant. 

(Argaed  April  24, 1885  ;  decided  May  8,  1885.) 

Spencer  Cflmton  for  appellant. 

JameB  Wadsworth  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jeffbbson  Cablet,  Aopellant,  v.  Cabounb  D.  Potts,  Re- 
spondent. 

(Argued  April  27,  1885 ;  decided  May  8.  1885.) 

J.  MoGhaire  for  appellant. 

M.  J.  Sunderlin  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Philip  H.  Reid,  Appellant,  v.  Lewis  R.  Steohan,  as  Sheriff, 

etc..  Respondent. 

Althoagh  an  ezecatlon  is  regular  on  its  face,  if  It  be  in  fact  unauthorized 
and  void,  the  sheriff  may  refuse  to  execute  it;  and  proof  of  its  invalidity 
establishes  a  good  defense  in  an  action  against  him  for  such  refusal. 

(Argued  April  27,  1886 ;  decided  Maj  8, 1885.) 
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• 

This  was  an  action  against  plaintiff,  as  sheriff  of  the  county 
of  Kings,  for  refusal  to  collect  and  failure  to  return  an  execu- 
tion issuing  to  him  as  sach  sheriff,  which  recited  a  judgment  in 
favor  of  plaintiff,  against  Charles  J.  Henry,  William  M.  Ship- 
man  and  James  Riley,  and  directed  him  to  collect  the  amount 
thereof  out  of  the  property  of  said  judgment  debtors. 

The  following  is  the  meTTh.  of  opinion. 

"  The  action  in  which  the  execution  was  issued  to  the  de- 
fendant was  commenced  against  the  plaintiff  here  in  the  name 
of  *  Charles  J.  Henry,  William  M.  Shipraan  and  James  Riley, 
as  the  board  of  commissioners  of  charities  of  the  county  of 
Kings.'  The  title  of  the  plaintiffs  in  that  action  as  contained  in 
the  summons  and  complaint,  and  a  reference  to  the  statutes 
under  which  the  action  was  commenced,  and  all  the  facts  con- 
nected therewith,  show  that  the  action  was  intended  to  be  and 
that  it  in  fact  was  an  action  by  'The  Board  of  Commissioners 
of  Charities  and  Correction  of  the  County  of  Kings,'  a  corpora- 
tion authorized  to  sue  and  be  sued  by  that  name.  The  judg- 
ment in  favor  of  the  plaintiff  for  his  costs  in  that  action  was 
entered  and  docketed  against  '  William  M.  Shipman,  Charles 
J.  Henry  and  James  Riley,  as  the  board  of  commissioners  of 
charities  of  the  county  of  Kings.'  That  judgment  and  docket 
did  not  authorize  an  execution  against  the  three  persons 
named  individually,  and  hence  although  the  execution  was  regu- 
lar on  its  face,  it  was  in  fact  unauthorized  and  void,  and 
the  sheriff  could  refuse  to  execute  it,  and  can  therefore  success- 
fully defend  this  action. 

"  The  judgment  should  be  affirmed,  with  costs." 

John  H.  Bergen  for  appellant. 
WUliam  SuUvoan  for  respondent. 

Per  Cv/riam  mem.  for  affirmance. 

All  concur,  except  Ruobb,  Ch.*  J.,  Rapallo  and  Andrews. 
JJ.,  not  voting. 
Judgment  affirmed. 
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GBOBOBLANset  al.,  Appellants,  v.  Thomas  E.  Abnold  et  aL, 

Bespondents. 

(Argaed  April  27, 1885  :  decided  Maj  8,  1886.)  ^ 

Thomas  Kih)ert  for  appellants. 
John  H.  V.  Arnold  for  respondents. 

Agree  to  reverse  judgment  of  Common  Pleas  and  affirm 
that  of  the  Marine  Court,  upon  the  groand  that  no  exceptions 
appear  in  the  case ;  no  opinion. 

All  concur. 

Judgment  accordingly. 
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|iio  511  rp^^  Pkoplb,  ex  rel.  That  Portion  of  the  Cayuga  Nation 
OF  Indians  bbsidino  in  Canada,  Bespondent,  v.  Thb  Boabd 
OF  CoMiassioNBBS  OF  THE  Land  Offiob,  Appellant. 

(Argaed  April  17,  1885 ;  decided  Jane  2,  1885.) 

As  a  majority  of  the  court  did  not  concur  in  the  opinion  in 
this  case  it  is  not  reported. 

Denis  0*Brien^  Attorney- General^  for  appellant. 

James  C.  Strong  for  respondent. 

Danfobth,  J.,  reads  for  reversal  of  order  of  General  Term 
and  for  quashing c^^r<z/^';  Rugeb,  Ch.  J.,  and  Miller,  J., 
concur;  Earl,  J.,  concurs  in  result;  Finch,  J.,  dissents; 
Kapallo  and  Andrews,  J  J.,  do  not  vote. 

Order  reversed  and  writ  quashed. 
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Ghablbb  W.  Cooke,  Respondent,  v.  The  Lalanoe  Gbobjean 
MANUFAorruBiNo  Company,  Appellant. 

(Argued  April  16,  1885 ;  decided  June  2,  1885.) 

Decided  on  authority  of  Hiohey  v.  Tcutffe  {ante^  p.  304). 
Sa/raud  D,  Morris  for  appellant. 
Charles  J,  Patterson  for  respondent. 

Dantobth,  J.,  reads  for  reversal  and  new  trial 
All  concur. 
Judgment  reversed. 


Mabtin  T.  MoMahon,  as  Receiver  of  Taxes,  etc..  Respond- 
ent, V.  IsAAo  S.  Platt,  Appellant. 

(Argued  April  29, 1885;  decided  June  2,  1885.) 

Wm,  J,  A.  McChath  for  appellant. 
D.  J.  Dewn,  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Susan  E.  G.  Balcom,  Executrix,  etc..  Appellant,  v.  The  State 

OF  New  York,  Respondent. 

(Argued  April  30,  1885  ;  decided  June  2, 1886.) 

Samiuel  Hand  for  appellant. 

Denis  O^Btnen^  AUomey-Oeneral^  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  First  National  Bank  of  New  York,  Respondent,  v.  The 
Continental  National  Bank  of  New  York,  Appellant. 

(Argaed  May  5, 1885 ;  decided  Jane  2,  1885.) 

John  S.  Cadwaldder  for  appellant. 

Fisher  A.  Baker  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


John  W.  Sanderson,  Appellant,  v.  The  Ootjnty  of  Kings, 

Itespondent. 

(Argued  Maj  5,  1885  ;  decided  June  %,  1885.) 

E.  B,  Bamum  for  appellant. 

William  O.  Cooke  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lewis  N.  Putnam,  Respondent,  v.  The  New  York  Central 
AND  Hudson  Kivee  Railroad  Company,  Appellant. 

(Argued  May  7,  1885 ;  decided  June  2,  1885.) 

H.  B.  Cone  for  appellant. 

Ja/mea  F.  Oluck  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Polly  Mobiorty,  Bespondent,  v.  Gasoline  L.  Baetlett,  Ap- 
pellant. 

(Argaed  April  28. 1886 ;  decided  June  9,  1885.) 

This  action  was  brought  by  plaintiff,  under  the  Civil  Damage 
Act,  to  recover  damages  against  Cornelius  S.  Bartlett  for  loss 
of  means  of  support,  she  alleging  that  her  husband's  death 
was  the  result  of  intoxication  which  was  caused  by  liquors 
sold  to  him  by  defendant.  Defendant  died  during  the  pendency 
of  the  action  and,  on  motion,  his  executors  were  substituted 
as  defendants.  From  the  affirmance  of  that  order  by  the  Gen- 
eral Terms  this  appeal  was  brought.  Decided  upon  authority 
of  Hefferioh  v.  Keddie  {ante^  p.  258). 

Leslie  W.  Rv^eU  for  appellant. 

William  P.  CcmiweJl  for  respondent. 

Per  Ouriam  mem.  for  reversal  of  orders  of  General  and 
Special  Terms  and  for  denial  of  motion. 
All  concur. 
Ordered  accordingly. 


Thb  People,  ex  rel.  Carrie  L.  Van  Deusbn,  Appellant, 
V,  George  E.  Drum  et  al.,  Trustees,  etc.,  Respondents. 

(Submitted  May  5,  1885  ;  dedded  June  9,  1885.) 

Oeo.  W.  Van  SioJden  for  appellant. 

John  Cadmwn  for  respondents. 

Agree  to  affinn ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Rehbebg,  Appellant,  v.  The  Ma.tob,  Aldebmbn  and 
Commonalty  op  the  Oity  of  New  York,  Bespoadent. 

In  an  action  to  recover  damages  for  injaries  to  plidntlff  oansed  by  the  fall- 
ing upon  him  of  a  pile  of  bricks  in  one  of  defendant's  streets  it  appeared 
that  the  dty  charter  authorizes  tbe  common  coancil  to  enact  laws  prohi- 
biting the  obstruction  of  streets.  Tbe  plaintiff  offered  to  prove  hy  the 
superintendent  of  incumbrances,  in  the  department  of  public  works, 
that  there  was  a  uniform  regulation  bj  that  department  prescribing  the 
height  to  which  brick  piles  could  be  carried ;  this  was  objected  to  and 
excluded  on  the  ground  that  the  ordinance  ot  the  common  council  was 
the  proper  proof  of  such  a  regulation.    HM  no  error. 

Behberg  v.  Mayor y  etc,,  (91  N.  Y.  137),  distinguished. 

(Argued  May  5, 1885;  decided  June  9,  1885.) 

This  action  was  brought  to  recover  damages  for  injuries  to 
plain  tifi  caused  by  the  falling  upon  him  of  a  pile  of  bricks, 
which  had  been  placed  in  a  street  of  the  city  by  contractors 
engaged  in  taki^down  a  building  for  the  purpose  of  erecting 
a  new  one  on  a  loft  adjoining  the  street. 

The  case  is  repprted  on  a  former  appeal  in  91  N.  Y.  137. 
The  superintendent  of  incumbrances  in  the  department  of 
public  works  of  the  city  was  called  as  a  witness  for  plaintiff, 
who  offered  to  show  by  him  that  there  was  a  uniform  regu- 
lation in  the  department  prescribing  the  height  to  which 
brick  piles  in  the  street  could  be  carried.  This  was  objected 
to  on  the  ground  that  "to  prove  a  regulation,  the  ordinance 
of  the  common  council  was  the  proper  way  to  prove  it."  .  The 
objection  was  sustained. 

The  court  here  say :  "  The  offer  was  a  proposition  to  prove 
by  oral  evidence  a  regulation  defining  or  limiting  the  extent  of 
the  obstruction  of  streets  by  building  material.  By  the  char- 
ter of  the  city  the  common  council  had  authority  to  enact 
ordinanccb  on  the  subject,  and  one  of  the  ordinances  had 
already  been  put  in  evidence,  and  hence  it  would  follow  that 
the  oral  evidence  of  the  witness  was  not  competent.  The  pro- 
duction ot  the  ordinance  was  dearlv  essential  in  the  first  in- 
stance,  and  testimony  showing  that  a  regulation  had  been 
estabiisiiea  by  the  proper  authority  prohibiting  the  erection  of 
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a  pile  of  bricks,  snch  as  was  constracted  in  accordance  with  the 
ordinance  on  the  subject,  would  only  be  competent  after  the 
production  of  the  same.  Such  testimony  was  not  excluded  by 
the  ruling  in  question,  and  the  effect  of  the  decision  was  only 
to  hold  that,  before  the  introduction  of  evidence  of  a  regnla- 
tion  under  an  ordinance  or  ordinances,  the  necessary  preliminary 
proof  must  be  given.  It  follows  that  parol  proof  of  a  uni- 
form regulation  as  to  the  height  to  which  brick  piles  could  be 
carried  was  not  competent  in  the  form  in  which  it  was  offered. 

"  We  are  not  called  upon  to  consider  the  effect  of  the  evidence 
which  was  excluded,  as  such  evidence,  as  we  have  seen,  was 
incompetent  and  inadmissible,  until  the  plaintiff  had  proved 
the  regulation  of  the  common  council  by  ordinance.  Nor  are 
we  bound  to  consider  the  charge,  in  case  such  proof  had  been 
properly  introduced,  to  which  the  plaintiff  would  have  been 
entitled  as  to  the  negligence  of  the  policeman/  in  allowing  an 
unlawful  obstruction,  even  without  notice  in  accordance  with 
the  opinion  of  this  court  upon  the  former  appeal  that  the  city 
was  responsible,  although  it  had  not,  by  actual  examination  and 
inspection,  ascertained  its  dangerous  character.  {Rehberg  v. 
Mayoi*,  etc.,  91  N.  Y.  137.) 

"  We  are  also  unable  to  perceive  that  there  is  any  ground  for 
the  contention  that  the  validity  of  the  plaintiff's  exception  is 
settled  by  the  ruling  as  to  the  testimony  given  on  the  first  trial, 
to  which  we  have  referred,  in  reference  to  the  regulation  of  the 
common  council  in  regard  to  obstructions  in  the  street  of  this 
character,  as  a  marked  distinction  exists  between  the  decision 
of  the  court  upon  the  first  and  the  last  trial,  and  the  question 
now  raised  was  not  then  presented. 

"  It  cannot,  we  think,  be  claimed  that  the  ruling  in  the  record 
before  us  is  the  same  as  on  the  former  trial,  and  that  the  decis- 
ion of  this  court,  in  reference  to  the  first  trial,  upon  the  appeal 
therefrom  is  coTiclusive  and  controlling  upon  the  question  now 
presented.  On  the  first  trial  the  plaintiff  offered  to  prove  that 
a  regulation  had  been  made  prescribing  the  height  to  which 
brick  might  be  piled  in  the  streets,  and  the  permission  of  the 
proper  bureau,  which  was  excluded,  and  it  was  held  to  be 
error ;  that  it  was  to  be  assumed  that  regulations  had  been 
made;  as  plaintiff  offered  to  prove,  and  that  the  policeman 
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assigned  to  duty  at  the  place  knew  of  them ;  that  while  the 
policeman  might  have  been  justified  in  supposing  that  the  con- 
tractors had  a  permit,  he  ought  to  have  known,  when  the  pile 
exceeded  the  height  which  safety  permitted,  they  were  not 
acting  within  the  scope  of  any  authority ;  that  notice  to  the 
policeman  of  the  unlawful  character  of  the  obstruction  was 
notice  to  the  city,  and  it  is  chargeable  with  any  neglect  on  his 
part ;  that  as  to  whether  there  was  time  for  the  city,  using  rea- 
sonable diligence,  to  have  removed  the  obstruction  after  such 
notice  and  before  the  injury,  was  a  question  of  fact  for  the 
jury.  The  distinct  objection  was  not  taken  to  the  evidence 
that  the  ordinance  of  the  common  council  should  have  l)een 
introduced,  and  the  point  here  made  was  not  presented.  This 
makes  an  essential  difference  between  the  two  cases,  and  while 
on  the  first  trial  the  proof  offered  was  competent  when  no  such 
objection  was  made,  there  is  a  plain  distinction  between  that 
case  and  the  one  now  presented  when  the  objection  stated  was 
made.  The  decision  of  the  trial  court,  therefore,  in  no  way 
conflicts  with  the  decision  of  this  court,  and  it  cannot  be  said 
that  it  was  erroneous." 

George  jY".  Sanders  for  appellant. 

D,  J.  Dean  for  respondent. 

Miller,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Ellen  Bullook,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  Ciiy  of  New  York,  Respondent. 

It  is  the  duty  of  the  municipal  government  of  the  city  of  New  York  to  keep 
its  sidewalks  in  a  reasonably  safe  condition  for  public  use.  Whether  it 
does  so  in  a  particular  case  is  a  question  of  fact  for  the  jury. 

A  passenger  upon  a  street  has  a  right  to  use  its  sidewalk,  although  know- 
ing  it  is  in  an  unsafe  condition,  and  if  injured,  it  is  a  question  for  the  jury 
whether  he  was  guilty  of  any  carelessness  which  contributed  to  the  injury 

(Argued  May  6,  1885  ;  decided  June  9,  1885.) 


CAUSES  NOT  SEPORTED  IN  FULL.     655 

The  nature  of  this  action  and  the  material  facts  appear  in 
the  mem.  of  opinion  which  is  given  in  full. 

^'  This  action  was  brought  to  recover  damages  for  a  personal 
injury  received  from  a  defective  sidewalk  in  the  city  of  New 
York.  The  material  facts  are  as  follows :  Prior  to  1879  One 
Hundred  and  Thirty-ninth  street  between  Alexander  avenue 
and  Third  avenue,  was  one  of  the  streets  of  the  city  of  New  York 
and  was  graded,  regulated  and  used  as  such,  and  the  sidewalk 
on  the  north  side  of  the  street  had  been  flagged  with  stone  to 
the  width  of  four  feet.  The  distance  between  the  two  avenues 
was  six  hundred  feet.  In  1879  a  contractor  with  the  city  raised  the 
grade  of  Third  avenue,  and  for  the  purpose  of  conforming  the 
grade  of  One  Hundred  and  Thirty  ninth  street  with  the  avenue, 
the  street  was  also  raised  for  a  distance  of  about  three  hundred 
feet  from  the  avenue,  and  for  that  purpose  the  flagging  on  the 
northerly  sidewalk  was  broken  up  and  removed  for  the  same  dis- 
tance. Thereafter,  in  wet  weather,  the  sidewalk  became  very 
muddy  and  for  the  purpose  of  escaping  the  mud,  persons  using 
that  walk  threw  down  small  pieces  of  flagging  about  eighteen 
inches  apart,  so  that  pedestrians  could  step  from  one  to  the  other 
and  in  that  condition  the  walk  remained  until  June,  1881, 
when  the  accident  occurred  to  the  plaintiff.  She  started  from 
Alexander  avenue  to  go  to  Third  avenue,  and  passed  on  the 
northerly  side  of  One  Hundred  and  Thirty-ninth  street,  walking 
for  three  hundred  feet  upon  the  flagged  walk  which  had  not  been 
disturbed,  and  then  she  came  to  the  portion  of  the  walk  just  de- 
scribed, and  in  passing  from  one  stone  to  another  she  made  a 
misstep  and  fell,  and  received  the  injury  of  which  she  complains. 
These  irregular  stones,  carelessly  thrown  upon  the  sidewalk,  had 
remained  there  for  upwards  of  a  year,  and  the  walk  was  left 
open  for  public  use,  properly  flagged  for  one-half  of  its  dis- 
tance. 

It  was  the  duty  of  the  city  to  maintain  this  sidewalk  in  a 
reasonably  safe  condition  for  public  use,  and  whether  it  did  or 
not  was  a  question  for  the  jury.  {Diveny  v.  City  of  Elmiray 
51  N.  Y.  512 ;  Todd  v.  City  of  Troy,  61  id.  506 ;  Clemence 
V.  City  of  Avhurn,  66  id.  33i ;  Evans  v.  City  of  Utica  69  id. 
166  ;  Ifiven  v.  City  of  Rochester,  76  id.  619  ;    Weed  v.  ViUage 
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of  BallsUm  Spa^  id.  829 ;  8auM>ury  v.  Village  qf  Ithaca 
94  id.  27 ;  Dewi/re  v.  Bailey^  131  Mass.  169.)  The  plaintiff 
had  the  right  to  ase  this  walk  although  she  knew  its  condition, 
and  whether  she  was  guilty  of  any  carelessness  which  con- 
tributed to  the  accident  was  also  a  question  for  the  jury. 

^'We  are,  therefore,  of  opinion  that  the  nonsuit  was  improperly 
granted  and  that  the  judgment  should  be  reveraed  and  a  new 
trial  granted,  costs  to  abide  event. " 

WaUace  MoGfarlane  for  appellant. 

jD.  J.  Dean  for  respondent. 

Eabl,  J.,  reads  for  atBrmance. 

All  concur,  except  Finch,  J.,  dissenting,  and  Bafallo,  J., 
not  voting. 

Judgment  affirmed. 


National  Bank  op  Virginia,  Appellant,  v.  Bobebt  A.  Mills 

et  al..  Respondents. 

(Argaed  May  6,  1885 ;  decided  June  9,  1885.) 

In  this  action  plaintiff  was  nonsuited  on  trial.  The  judg- 
ment was  reversed  on  the  ground  that  the  evidence  required 
the  submission  of  the  case  to  the  jury. 

Edward  P.  Wilder  for  appellant. 

Thomas  Bracken  for  respondents. 

Danforth,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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Mary  K.  Hubtkd,  Respondent,  v.  John  W.  Swebnet  et  al, 

Appellants. 

(Argaed  May  7,  1885;  decided  Jane  9,  1885.) 

J.  H.  Clayton  for  appellants. 

John  Andrews  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Fatbiok  Ronan  Respondent,  v.  The  Hudson  Riyeb  BsmoB 

Company,  Appellant. 

(Aigaed  May  6,  1885 ;  d^ided  June  9,  1885.) 

Matthew  Hale  for  appellant. 

Isaxu)  La/m%on  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  W.  Miller,  Respondent,  v.  The  New  York  Cen- 

TRAL  AND   HuDSON  RiVER   RaILROAD    CoMPANY,  AppoUaUt. 
(Argued  May  8, 1885 ;  decided  June  9, 1885.) 

Samiuel  Hand  for  appellant. 

E.  Oountryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People  op  the  State  of  New  Tobk,  Respondeut,  v. 

Joseph  Bobk,  Appellant. 

(Argaed  Jane  1,  1885 ;  decided  Jane  9,  1885.) 

Louis  MarshcUl  for  appellant. 
Tract/  O.  Becker  for  respondent. 

Agree  to  afBrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Caspsb  Waoneb,  Respondent,  v.  The  New  York,  Lake  Erie 
AND  Western  Railroad  Company,  Appellant. 

(Argaed  Jane  1,  1885  ;  decided  Jane  16,  1885.) 

£!.  0.  Sprague^  for  appellant. 

James  F.  Oluck  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Eliza  Bailet,  as  Administratrix,  etc.,  Respondent,  v.  The 
Boston,  Hoosao  Tonnel  and  Western  Railroad  Com- 
pany, Appellant. 

(Sabmitted  Jane  1, 1885  ;  decided  June  16,  1885.) 

TTwmas  H.  Hviba/rd  and   WiUiam  Allen  BtUler  for  appel- 
lant. 

T,  F.  Hamilton  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thb  Peoplb,  ex  rel.  The  Axbant  and  Gbrbnbush  Bbiik;b 
Company,  Respondent,  v.  William  J.  Wbaveb  et  al., 
Asseesors,  etc..  Appellants. 

(Argaed  June  2, 1885;  decided  Jane  16, 1885.) 

S.  W.  Moaendale  for  appellants. 

JS,  Countryma/n  for  respondent. 

Agree  to  dismiss  appeal;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Jambs  H.  Woodford,  Appellant,  v.  David  H.  Rasbaoh,  Re- 
spondent. 

(Argaed  Jane  2,  1885  ;  decided  Jane  16, 1885.) 

Scmhicel  Sand  for  appellant. 

jFrancis  Kertidn  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


James  H.  Woodford,  Appellant,  v.  Benjamin  F.  Chapman 

et  al.,  Respondents. 

(Argaed  Jane  2,  1885 ;  decided  Jane  16,  1885.) 

Som/ad  Hand  for  appellant. 
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jFranois  £eman  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Fbedebiok  Robinson,  Appellant,  v.  PErrsB  Hblfbsigh,  Re- 
spondent. 

(Submitted  June  2,  1885 ;  decided  June  16,  1885.) 

James  C.  de  La  Mare  for  appellant. 

William  F.  Browne  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Jambs  Oabbiqan,  Appellant,  v,  Thomas  H.  O'Connob  et  aL 

Respondents. 

(Argued  June  8,  1885  ;  decided  June  16,  1885.) 

Edwaa^d  K.  Glao'Tc  for  appellant 

Henry  H.  Anderson  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Phineas  D.  Ckosbt,  Appellant,  v.  Hiram  Hotaling  et  aL, 

Eespondents. 

(Argued  June  1, 1885  ;  decided  June  28,  1885.) 

This  caee  presented  questions  as  to  the  reception  and  rejec- 
tion of  evidence  of  no  general  importance. 

William  JB.  Hurd,  Jr.y  for  appellant. 

S.  W.  Hosendale  for  respondents. 

MiLLEBy  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henby  E.  p.  Adamson  et  al.,  Bespoudents,  v.  James  W, 

Elwell  et  al.,  Appellants. 

(Argued  June  4,  1885  ;  decided  June  28, 1885.) 

K  N.  Taft  for  appellants. 

Joaeph  A.  Shmdy  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Earl  and  Finch,  JJ.,  not  voting. 

Judgment  affirmed. 


Sylvester  Eisley,  Appellant,  v.  Ira  Abbey,  Kespondent. 

{Submitted  June  5,  1885  ;  decided  June  28,  1885.) 

Edwin  H.  Rialey  for  appellant. 

A.  N.  Sheldon  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Amelia.  Langlet,  Respondent^  v.  The  Sixtr  Avenue  TLku^ 

BOAD  Company,  Appellant. 

(Argaed  June  5,  1885  ;  decided  Jane  23,  1885.) 

D,  M.  Porter  for  appellant. 

B.  F.  Mvdgett  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Car- 

BiE  R.  Morse,  Appellant. 

(Submitted  June  8, 1885  ;  decided  June  23, 1885.) 

Defendant  was  indicted  and  convicted  of  the  crime  of  ^rand 
larceny. 

The  evidence  was  in  substance  that  the  defendant  advertised 
for  a  clerk.  A  Miss  Herder  applied  for  the  poeition  and  was 
advised  that  defendant  required  a  deposit  of  $600  in  cash,  as  a 
security  for  the  faithful  performance  of  the  duties  of  the  posi- 
tion. Miss  Wilson,  the  complainant,  thereupon  delivered  to 
defendant  six  $100  bills,  who  executed  and  delivered  to  Mis» 
Wilson  an  instrument,  of  which  the  following  is  a  copy: 

"  New  York,  October  12,  1882. 

"  Miss  Helen  Wilson  has  this  day  deposited  in  my  hands  six 
hundred  dollars  ($600)  as  security  for  the  faithful  performance 
of  the  duties  of  Miss  Hattie  M.  Herder,  who  it  is  agreed  shall 
enter  my  employ  on  Monday,  October  23,  1882,  and  will  con- 
tinue to  work  for  me  every  day  except  Sundays,  from  10  a.  m. 
till  3  o'clock,  p.  M.,  at  the  salary  of  twelve  dollars  per  week 
($12),  payable  weekly,  for  the  term  of  six  months  or  longer  if 
mutually  agreeable.  It  is  further  agreed  that  if  either  Miss 
Hattie  M.  Herder  or  myself  wish  to  terminate  this  contract^ 
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either  party  must  give  thirty  days'  notice,  in  which  case  this 
six  hundred  dollars  will  be  returned  to  Miss  Selen  Wilson,  and 
all  salary  due  Miss  H.  M.  Herder  paid  to  said  Miss  H.  M.  Her- 
der up  to  date  of  her  leaving  my  employ*  1  also  agree  to  pay 
six  per  ceut  interest  on  this  six  hundred  dollars  ($600)  during 
the  time  it  remains  in  my  hands,  payable  to  Miss  Helen  Wilson. 

(Signed)  Mrs.  C.  R.  MORSE." 

Defendant,  shortly  after  the  receipt  of  the  money,  disap- 
peared. 

The  following  is  the  mem.  of  opinion  : 

"  There  is  no  dispute  but  that  the  defendant  was  guilty 
of  a  crime  in  obtaining  and  appropriating  the  money  of 
Miss  Wilson  ;  but  her  counsel  claims  that  the  crime  was  pro- 
curing the  money  by  false  pretenses  and  not  grand  larceny  of 
which  she  was  convicted.  It  is  conceded  by  the  district  attor- 
ney that  if  Miss  Wilson  intended  to  part  not  only  with  the 
possession  but  also  with  the  title  of  the  money,  then  the  de- 
fendant could  not  be  properly  convicted  of  grand  larceny,  but 
could  be  convicted  only  of  the  crime  of  false  pretenses.  It  is 
also  conceded  by  the  defendant's  counsel  that  if  Miss  Wilson 
intended  to  part  with  the  possession  of  the  money  only  for  a 
particular  purpose  and  not  with  the  title,  then,  upon  the  facts 
of  this  case,  the  defendant  was  properly  convicted  of  grand 
larceny.  The  rales  of  law  applicable  to  such  a  case  as  this 
have  been  so  clearly  laid  down  and  so  thoroughly  discussed  in 
various  cases  in  this  court  that  a  further  statement  or  exami- 
nation of  them  at  this  time  is  wholly  unnecessary.  {People 
V.  McDonald,  ^3  N.  T.  61;  Smith  v.  People,  53  id.  Ill; 
midebrand  v.  People,  56  id.  391 ;  Loomis  v.  People,  67  id. 
329  ;  Zbih  v.  People,  77  id.  122;  Thorn  v.  Turck,  94  id.  95.) 
No  just  complaint  can  be  made  of  the  charge  of  the  trial 
judge  to  the  jury.  He  charged :  '  If  you  are  satisfied  from 
the  evidence  beyond  any  reasonable  doubt  that  it  was  the  de- 
sign of  the  defendant,  Carrie  R.  Morse,  to  fraudulently  and 
feloniously  obtain  the  complainant's  money  and  convert  it  abso- 
lutely to  her  own  use  without  the  complainant's  consent,  and 
that  in  pursuance  of  that  design  the  defendant  so  obtained 
$600  by  the  means  and  in  the  manner  and  under  the  circum- 
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stances  testified  to  by  the  People's  witnesses,  with  the  inten- 
tion of  converting  the  money  absolutely  to  her  use  without  the 
consent  and  against  the  will  of  the  complainant,  and  that  the 
complainant  did  not  intend  to  part  with  the  $600  absolutely,  but 
only  gave  the  accused  temporary  possession  thereof  as  security 
for  the  faithful  performance  of  the  duties  of  Hattie  M.  Herder, 
I  charge  you  that  you  can  and  ought  to  convict  the  defendant 
of  grand  larceny  —  otherwise,  she  should  be  acquitted.  Did 
she  part  with  the  money  for  the  specific  purpose  of  securing 
the  defendant  against  any  loss  by  reason  of  the  acts  of  Hattie 
M.  Herder  while  in  her  employ  ?  Was  that  the  only  reason 
she  parted  with  it?  Was  that  the  intention  she  had  when  she 
gave  up  the  physical  possession  of  it  to  the  defendant?  If 
such  you  find  to  be  the  fact,  and  then  you  further  find,  as  I 
have  instructed  you  here,  that  all  the  acts  disclosed  by  the  evi- 
dence do  constitute  a  scheme,  a  trick  and  device  for  the  pur- 
pose of  feloniously  getting  the  money,  then  your  verdict  shall 
be  guilty,'   and  further  to  the  same  effect. 

"  The  intention  of  Miss  Wilson  must  be  derived  from  all  the 
facts  of  the  case.  Did  she  intend  to  part,  not  only  with  the 
possession,  but  with  the  title  of  the  money,  or  did  she  simply 
intend  to  pledge  the  money  as  security,  retaining  the  title 
thereto  ?  In  determining  these  questions  we  are  not  confirmed 
exclusively  td  the  instrument  that  was  executed  between  Miss 
Wilson  and  the  defendant  at  the  time  of  the  delivery  of  the 
money,  because  that  instrument  was  obtained  by  fraud,  and 
was  one  of  the  tricks  and  devices  by  which  the  crime  was  con- 
summated, and  it  is  not  conclusive  as  to  the  precise  intention 
and  agreement  of  the  parties  upon  the  trial  of  the  defendant 
for  the  crime.  But  in  that  instrument  it  is  stated  that  the 
$600  was  deposited  as  security  for  the  faithful  performance  of 
the  duties  of  Miss  Herder ;  and  it  is  apparent  from  the  instru- 
ment itself  that  that  was  the  sole  purpose  for  which  the  deposit 
was  made.  It  is  stated  in  the  instrument  that  if  Miss  Herder 
or  the  defendant  should  wish  to  terminate  the  contract  either 
party  should  give  thirty  days'  notice,  in  which  case  it  is  pro- 
vided that  '  this  $600,'  the  identical  $600,  should  be  returned. 
It  is  further  stated  that  interest  at  six  per  cent  should  be  paid 
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by  the  defendant  on  Hhis'  identical  $600  during  the  time  it 
remained  in  her  hands.  But  reading  the  instrument  in  the 
light  of  all  the  circumstances  accompanying  and  preceding  its 
execution,  we  think  it  was  competent  for  the  jury  to  find  that 
Miss  Wilson  did  not  intend  to  part  with  the  title  to  the  $600, 
and  that,  therefore,  their  finding  that  the  defendant  was  guilty 
of  grand  larceny  can  be  upheld. 

"  The  judgment  should  be  aflBrmed." 

Henry  A.  Meyenbarg  for  appellant. 

DeZancei/  NicoU  for  respondent 

Eabl,  J.,  reads  for  afiirmance. 
All  concur. 
Judgment  atiirmed. 


Thomas  Btan,  Bospondent,  v.  Gbobob  S.  Milleb,  Appellant. 

(Argaed  Jane  10, 1885  ;  decided  Jane  26, 1885.) 

WiUiam  H.  Shepa/rd  for  appellant. 

Thomm  E.  C.  Eodeame  for  respondent. 

Agree  to  aflSrra  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henby  a.   Bate,  Eespondent,  v.  William  O.  McDowell 

et  al.,  Appellants. 

(Argaed  Jane  10, 1885 :  decided  Jane  26,  1885.) 

J.  A.  McGreery  for  appellants. 

John  Brooks  Zeavitt  for  respondent. 
SiCKELS  —  Vol.  LIV.  84 
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Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jambs  Williams,  Bespondent,  v.  Edward  Fbbel  et  al..  Ap- 
pellants. 

(Submitted  Jane  11,  1885  ;  decided  Jane  26,  1885.) 

The  mem.  of  opinion  herein,  which  is  given  in  full,  states 
the  nature  of  the  action  and  the  material  facts. 

^'  The  defendants,  Freel  &  McNamee,  had  a  contract  for  the 
performance  of  certain  work  for  the  city  of  New  York,  and 
the  plaintiff  furnished  certain  stone  to  them  to  be  used  in  the 
performance  of  their  contract.  Not  having  been  paid  for  all 
the  stone  eo  furnished,  the  plaintiff  gave  notice  to  the  conCip- 
troller  of  the  city  and  the  commissioner  of  public  works  of  a 
lien  upon  the  balance  due  the  contractors  from  the  city,  under 
chapter  315  of  the  Laws  of  1878,  and  this  action  was  subse- 
quently commenced  to  enforce  such  lien.  No  question  is  made 
upon  this  appeal  that  the  plaintiff's  proceedings  have  been 
regular  under  the  act  mentioned,  and  but  one  objection  is  made 
to  the  recovery.  In  the  notice  of  lien,  it  is  alleged  that  the 
stone  were  delivered  to  Freel  &  McNamee  on  and  between 
the  11th  day  of  June  and  the  6th  day  of  November,  1879 ; 
and  so  also  it  is  alleged  in  the  complaint,  and  the  claim  of  the 
appellants  is,  that  the  stone  was  actually  furnished  after  Novem- 
ber, 1879,  and  in  the  j^ear  1880,  and  that,  therefore,  the  plaintiff 
has  recovered  upon  a  cause  of  action  not  alleged  in  his  notice 
of  lien  or  in  his  complaint.  But  the  facts  are  that  the  plaintiff 
delivered  stone  between  the  dates  mentioned,  which  was  used 
and  accepted  between  those  dates  and  paid  for  by  the  contract- 
orp ;  that  they  also  delivered  between  those  dates  along  the 
line  of  the  work  upon  which  the  contractors  were  engaged, 
other  stone  which  was  subsequently  used  and  accepted  by  the 
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contractors ;  and  it  was  for  such  stone  that  the  recovery  in  this 
action  was  had.     There  was  not,  therefore,  a  fatal  yariance, 
and  we  see  no  reason  for  reversing  the  judgment 
"  The  judgment  should  be  aifirmed." 

Jwmes  Troy  for  appellants. 

Z.  Lafiin  KeULogg  for  respondent. 

Earl,  J.,  reads  for  aflirmance. 
All  concur. 
Judgment  affirmed. 


Abblaidb  M.  Thompson,  Appellant,  v,  Patrick  Cashik  et  al., 

Bespondents. 

(Argued  June  12,  1885 ;  decided  June  26, 1885.) 

Jamea  C\  de  La  Mare  for  appellants* 
Johih  A,  Taylor  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  op  the  State  of  New  York,  Bespondent,  v. 

James  Horace  Jones,  Appellant. 

Upon  the  trial  of  an  indictment  for  murder,  it  is  competent  to  show  that 
the  priRoner  has  made  previous  threats  or  attempts  to  kill  his  victim. . 

Upon  the  trial  of  a  man  for  the  murder  of  his  wife  by  shooting  her  with 
a  pistol,  the  prosecution  was  allowed  to  show,  under  objection  and  ex- 
ception, that  on  two  prior  occasions,  when  the  prisoner  and  his  wife  were 
in  a  room  together  alone,  the  report  of  a  pistol  fired  in  the  room  was 
heard,  the  circumstance  being  sufficient  to  authorize  a  finding  that  the 
shots  were  fired  by  defendant  either  at  his  wife  or  in  anger  to  frighten 
her.      Held  no  error. 

Counsel  for  defendant  requested  the  court  to  charge,  "  that  upon  the  ques- 
tion of  deliberation,  under  the  facts  of  this  case,  the  jury  must  not  con- 
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Bider  the  previoos  ihreata  or  attempts  to  take  the  life  of  the  deceased 
which  have  been  sworn  to.  '*  The  court  ref  ased  so  to  charge.  Held  no 
error. 

(Argued  June  12,  1885  ;  decided  June  26,  1885.) 

Defendant  was  tried  and  convicted  upon  an  indictment  charg- 
ing hitn  with  the  crime  of  murder  in  the  first  degree,  in  kill- 
ing his  wife  by  shooting  her  with  a  pistol.  The  following  ex- 
tracts from  the  opinion  present  the  only  questions  of  importance 
determined. 

"  Upon  the  trial  the  people  were  permitted  to  show  the 
prior  relations  between  the  prisoner  and  his  wife ;  that  he  had 
repeatedly  used  violence  to  her  person,  and  had  threatened  to 
injure  her,  and  to  kill  her.  On  one  occasion,  in  August,  1883, 
a  witness  testified  that  she  was  in  a  room  near  to  that  occupied 
by  the  defendant  and  his  wife ;  that  she  heard  the  prisoner  say 
^  damn  you,'  and  then  heard  the  report  of  a  pistol,  and  that 
his  wife  came  rushing  into  her  room  badly  frightened  and 
agitated.  In  the  spring  of  1884,  while  in  a  room  near  to  that 
occupied  by  the  defendant  and  his  wife,  the  same  witness  heard 
again  the  report  of  a  pistol  in  that  room,  and  upon  entering 
the  room  found  the  wife  in  bed  in  a  fainting  condition.  The 
proof  of  the  pistol  shots  upon  these  two  occasions  was  objected 
to,  and  we  think  the  objection  was  properly  overruled.  There 
was  evidence  sufficient  to  enable  the  jury  to  find  that  the 
shots  were  fired  by  £he  defendant,  either  at  his  wife,  or  in 
anger  to  frighten  her.  In  cases  of  homicide,  it  has  always 
been  held  competent  to  show  the  conduct  and  feelings  of  the 
prisoner  toward  his  victim,  and  proof  that  he  had  made  previ- 
ous threats  or  attempts  to  kill  his  victim  has  always  been 
received.  (3  Russell  on  Crimes  [9th  ed.],  288;  Roscoe's 
Crim.  Ev.  [7th  ed.]  18;  Wharton  on  Hom.  [2d  ed.],  §  693; 
2  Colby's  Crim.  Law,  193.) 

"  Evidence  of  such  facts  is  received  not  because  the  facts  give 
rise  to  a  presumption  of  law  as  to  guilt,  but  because  from 
them,  in  connection  with  other  circumstances,  and  proof  of 
the  corpus  delicti^  guilt  may  be  inferred.  This  evidence  did 
not  of  itself  establish  the  fact  that  the  defendant  intended  to 
kill  his  wife  at  the  time  he  fired  the  fatal  shot ;  but  it  was  to 
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be  weighed  by  the  jury  in  connection  with  all  the  facts  sur- 
rounding the  homicide  for  the  pijirpose  of  determining  the 
motive  and  intent  of  the  defendant  at  the  time." 

"Counsel  for  the  defendant  also  requested  the  judge  to 
charge  ^  that  upon  the  question  of  deliberation,  under  the  facts 
of  this  case,  the  jury  must  not  consider  the  previous  threats  or 
attempts  to  take  the  life  of  the  deceased,  which  have  been 
sworn  to  by  the  witnesses  for  the  people,'  and  the  judge 
refused  to  so  charge,  to  which  refusal  defendant's  counsel 
excepted.  The  previous  threats  and  attempts  to  take  the  life 
of  the  deceased  were  evidence  tending  to  show  that  the  defend- 
ant had  long  deliberated  upon  the  subject ;  that  he  had  con- 
ceived  the  purpose  of  killing  his  wife  long  before  the  3d  day 
of  July ;  and  they  were  competent  evidence  both  upon  the 
question  of  deliberation  and  of  premeditation." 

William.  J.  Ludden  for  appellant. 
La  Mott  H,  Rhodes  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


James  La  whence,  Kespondent,  v,  Geobge  Spbnob,  Appellant* 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  it  is  immaterial 
whether  the  defendant  accomplished  his  purpose  bj  artifice  and  persua. 
sion,  or  by  force.  If  the  testimony  shows  that  the  daughter  was  debauched, 
by  defendant  without  the  father's  consent,  and  the  result  was  a  loss  ta 
him  of  his  daughter's  service,  the  cause  of  action  is  made  out. 

(Argued  June  12, 1885  ;  decided  June  26,  1885.) 

This  was  an  action  brought  by  a  father  to  recover  damages 
for  the  seduction  of  his  daughter. 

The  testimony  of  the  daughter  was  to  the  effect  that  defend- 
ant accomplished  his  purpose  by  force  and  without  her  con- 
sent. Defendant's  counsel  moved  for  a  dismissal  of  the  com- 
plaint on  the  ground  that,  by  plaintiff's  own  showing,  there 
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was  no  sedaction,  as  defendant  did  not  accomplish  his  purpose 
by  artifice  or  persaasion,  buj;  by  force,  which  motion  was  denied. 

The  following  is  the  mem.  of  opinion  : 

'^  The  trne  question  was  tried,  and  the  proof  was  not  differ- 
ent from  the  issue.  The  defendant  concedes  that  he  accom- 
plished his  purpose ;  the  jary  have  found  that  the  girl  was 
debauched  without  her  father^s  consent.  The  result  was  a  loss 
to  him  of  his  daughter's  service.  This  answered  the  fiction  of 
the  common  law,  and  whether  it  was  preceded  by  much  or 
little,  or  no  persuasion,  but  simply  force,  is  a  question  with 
which  an  appellate  court  has  no  concern.  Whether  the  de- 
fendant prevailed  by  false  promises  or  artifice,  by  flattery  or 
violence,  a  cause  of  action  was  made  out.  The  plaintiff  was, 
therefore,  entitled  to  have  his  damages  assessed  by  the  jury 
according  to  their  estimate  upon  circumstances  of  which  they 
alone  could  judge.  No  error  was  committed  by  the  trial  court 
in  submitting  the  case  to  them. 

'^It  follows  that  the  judgment  appealed  from  should  be 
affirmed." 

JR.  A.  Pa/rmenter  for  appellant. 

Henry  A.  MerrUt  for  respondent. 

Danforth,  «r.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Mabtha  F.  SpBRBT,Appellant,t7.  The  Delaware,  Lackawanna 
AND  Western  Railroad  Company,  Kespondent. 

(Argued  Jane  12,  1885  ;  decided  Jane  26,  1885.) 

Ahd  E.  Blackma/r  for  appellant. 

HamiUan  Odell  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Danforth,  J.,  dissenting. 

Judgment  affirmed. 
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« 

Mabtin  Dunn,  Keepondent,  v.  Maodaleka  O.  Sohutlbb,  Ap- 
pellant. 

<Argaed  Jane  15,  1885  ;  decided  Jane  26,  1885.) 

JESward  R,  Ha/wJce  for  appellant. 

Art&mus  B.  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Masgabetha  Wbikhold,  Respondent,  v.  David  D.  Aokeb  etal., 

Appellants. 

(Argaed  Jane  16, 1885  ;  decided  June  26, 1885.) 

Stephen  A.  Walker  for  appellants. 

Henry  Bischoff^  Jr,^  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


99    (J71| 

Hadlet  Falls  National  Bank,  Respondent,  v .  Reuben  ALat,    i£^i 

Appellant. 

(Argaed  Jane  15,  1885  ;  decided  Jane  26,  1885.) 

Ahram  Klmg  for  appellant. 

F7*ederioh  S.  Parker  for  respondent. 

Agree  to  affirm  on  opinion  below,  and  for  judgment  abso- 
lute against  defendant  on  stipulation. 
All  concur. 
Order  affirmed,  and  judgment  according! j« 
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In  the  Matter  of  the  Petition  of  Jonir  Swenabton,  Respond- 
ant,  V.  Walter  H.  Shupb,  an  Attorney,  Appellant. 

(Argued  Jane  16,  1885  ;  decided  Jane  36/1885.) 

George  W.  Stephens  for  appellant. 

jRobert  Z.  Sarriscm  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concar. 
Appeal  dismissed. 


In  the  Matter  of  William  H.  Riokstps,  Receiver. 

(Argued  June  16, 1885  ;  decided  June  26,  1885.) 

MdvUle  H.  RegenAv/rger  for  appellant. 

G.  W.  West  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


William  C.   Baueb  v.  John  F.    Bbtz,  Respondent,   Hbnbt 

Daily,  Jb.,  Appellant. 

(Argued  June  16,  1885 ;  decided  June  26, 1885.) 

Frederick  M.  EvarU  for  appellant. 

Samtiel  Untermeyer  for  respondent. 

Agree  to  affrm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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AiJGB  J.  CuNNiHGHAM,  an  Infant,  etc.,  Bespondent,  v.  Gbsbn 

Wright,  Appellant. 

(Argaed  Jane  16,  1885  ;  decided  June  2d»  1885.) 

George  A.  Black  for  appellant. 

A.  J.  Iioge7*8  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Remington  PaJ»eb  Company,  Respondent,  v.  Anna  M.     149  1211 

O' Dougherty  et  al.,  Appellants.  I    99b 678 

I    156    521, 
(Sabmitted  June  16,  1885;  decided  Jane  26,  1885.) 

0\Brieiiy  Emerson  dk  Ward  for  appellants. 

Mon  R,  Brown  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Remington  Paper  Company,  Respondent,  v.  Anna  M. 

O'DouoHERTY  et  al..  Appellants. 

(Submitted  June  10,  1885 ;  decided  June  26,  1885.) 

Elon  R.  Brovm  for  appellants. 

0*Brien^  Erneraon  <&  Ward  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  ATroRNBY-GBNKBAL  V.  Thb  Continental  Life  Inbi^b- 

ANOE  Company. 

(Argued  June  16, 1885  ;  decided  June  26, 1885.) 

Zuciu8  McAdam  for  appellant. 

James  M.  Gifford  for  respondent. 

Agree  to  aflten ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Gebmania  Life  L^subanoe  Company  v.  Joan  Rae  et  al. 

(Argued  June  16,  1885  ;  decided  June  26, 1885.) 

This  was  a  contest  for  surplus  moneys  in  a  foreclosure  suit. 

One  Kirk  claimed  the  surplus  as  mortgagee  under  a  junior 
mortgage.  OneDatter  claimed  under  a  judgment  against  the 
mortgagor.  The  mortgage  was  prior  in  its  apparent  lien  to  the 
judgment.  The  referee  to  whom  the  matter  was  referred 
found  that  the  mortgagee  was  entitled  to  the  surplus,  and  an 
order  was  entered  to  that  effect.  The  General  Term  reversed 
the  order  and  directed  the  surplus  to  be  paid  to  the  judgment 
creditor. 

The  court  here,  after  discussing  the  testimony  and  the  facts 
appearing  therefrom,  say :  "  We  deem  it  entirely  unsafe  to 
destroy  the  mortgage  upon  such  a  state  of  facts,  and  in  the 
absence  of  satisfactory  proof  impeaching  it,'  and  so  are  con- 
strained to  disapprove  the  order  appealed  from,  except  so  far 
as  it  set  aside  the  order  of  the  Special  Term.  In  view  of  the 
uncertainty  as  to  the  amount  due  on  the  Kirk  mortgage  and 
the  very  meagre  information  furnished  by  the  proofs,  the  Gren- 
eral  Term  might  justly  have  reversed  the  action  of  the  Special 
Term,  and  sent  the  case  back  for  a  rehearing,  as  was  indeed 
advised  by  the  dissenting  member  of  the  court.  We  think  it 
our  duty  to  make  that  disposition  of  the  appeal." 
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Oliver  M.  Benedict  for  appellant. 

William  McDermoti  for  respondent. 

FiNOH,  J.,  reads  for  reversal  of  order  of  General  Term  so 
far  as  it  awards  priority  in  the  surplus  to  the  Datter  judg- 
ment, and  case  sent  back  to  the  referee  for  a  rehearing. 

All  concur. 

Ordered  accordingly. 


Solomon  Mabx  et  al.,  Respondents,  v.  Bbbnard  Spattlding  et 

al..  Appellants. 

(Argued  June  16, 1885 ;  decided  Jane  26,  1885.) 

Samuel  TJntermeyer  for  appellants. 
Alex,  Thain  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Matthew  Hale  et  al.,  Respondents,  v.  John  Swinbubne,  Ap- 
pellant. 

(Argued  Jane  16, 1885;  decided  June  26, 1885.) 

Ira  Sliafer  for  appellant. 
MaMh&io  Hale  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Wii.LLiAM  C.  Baueb  et  al.,  Respondents,  v.  Dayid  Meybb, 

Appellant. 

(Argued  Jane  16,  1885  ;   decided  June  26, 1885.) 

a.  F.  Einstein  for  appellant. 

Samttel  UiUeTmeyefr  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


W    070 
110    501 


The  People,  ex  rel.  Michael  H.  Swift,  Appellant,  v.  Thb 
BoAED  OF  Police  Commissioners  of  the  Police  Dkpakt- 
MENT  of  the  Crrr  of  New  York,  Respondent. 

Under  the  rales  of  the  police  department  of  the  city  of  New  York,  providing 
that,  in  case  testimony  apon  complaints  against  a  member  of  the  police 
force  shall  be  heard  by  less  than  three  commissioners  it  shall  '*  be  laid  be- 
fore  and  examined  by  the  several  commissioners  before  jadgment  there- 
on/'  it  is  not  requisite  that  the  testimony  shall  be  examined  by  all  the 
commissioners ;  it  is  sufficient  if  the  teatimony  be  laid  before  and  exam- 
ined by  the  several  commissioners  constituting  the  board  at  a  regular 
meeting  thereof  when  a  majority  is  present. 

It  is  not  essential  under  the  statutes  that  all  of  the  members  shall  be  pres- 
ent at  a  meeting  in  order  to  give  the  board  jurisdiction  to  act.  (2  R.  S. 
655,  §  27,  as  amended  by  chap.  821,  Laws  of  1874,  §  46  ;  chap.  410,  l^aws 
of  1882.) 

(Argued  June  17, 1885  ;  decided  June  26,  1885.) 

This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing the  proceedings  of  the  board  of  police  commissioners  of 
the  city  of  New  York,  which  resulted  in  the  dismissal  of  the 
relator  from  the  police  force,  which  proceedings  were  brought 
up  for  review  on  certiorari. 

The  mem.  of  opinion  is  as  follows  : 

'*  The  police  department  was  authorized  to  make  rules  for 
the  government  and  discipline  of  the  department,  and  one  of 
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the  rales  provided  that  in  case  testimony  upon  complaints 
made  against  any  member  of  the  police  force  shoald  be  heard 
by  less  than  three  commissioners  it  should  be  ^  laid  before,  and 
examined  by  the  several  commissioners  before  judgment 
thereon.'  In  this  case  the  evidence  was  taken  before  one  of 
the  commissioners,  and  thereafter  at  a  regukr  meeting  of  the 
board,  when  three  only  of  the  four  commissioners  were  pres> 
ent,  it  was  presented  to,  and  considered  by  them,  and  they 
adopted  a  resolution  that  the  charges  against  the  relator  were 
true,  and  that  he  be  removed  from  the  police  force.  This  de- 
cision was  affirmed  at  General  Term,  and  the  relator  has  ap- 
pealed to  this  court,  and  claims  that  his  removal  from  the 
police  force  was  without  jurisdiction  and  wholly  void,  because 
the  evidence  was  not  considered  and  action  thereon  taken  by 
all  the  commissioners.  He  claims  that  the  rule  of  the  police 
department  referred  to  required  that  the  evidence  should  be 
laid  before,  and  examined  by  the  several  commissioners,  to-wit, 
all  the  commissioners.  It  was  held  by  the  General  Term  that 
it  was  sufficient  to  answer  the  requirement  of  this  rule  that 
the  evidence  was  laid  before,  and  examined  by  the  several 
commissioners  constituting  the  board  at  a  regular  meeting 
thereof ;  and  we  are  constrained  to  adopt  that  constrnction. 
We  can  perceive  no  reason  for  supposing  that  it  was  intended 
by  the  rule  to  deprive  the  board,  at  any  of  its  regular  meet- 
ings, of  jurisdiction  to  act  upon  such  evidence,  or  that  it  was 
intended  that  all  the  commissioners  should  severally  examine 
the  evidence,  while  a  majority  of  them  at  any  regular  meeting 
'  were  vested  with  power  by  the  statute  to  perform  any  act 
within  the  jurisdiction  of  the  board.  We  think  the  language 
of  the  rule  is  satisfied  with  the  construction  given  at  the  Gen- 
eral Term,  and  that  the  interpretation  of  the  rule  by  the  board 
which  made  it,  as  evidenced  by  its  practice  thereunder,  should 
have  some  weight. 

^'  It  is  also  claimed  by  the  learned  counsel  for  the  relator 
that  as  the  board  of  police  commissioners  consisted  of  four 
members,  it  was  necessary  that  they  should  all  be  present  at  a 
meeting  in  order  to  give  jurisdiction  for  any  action  whatever 
under  section  27  (2  R.  S.  555),  which  provides  that  *  whenever 
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any  power,  dnty  or  authority  is  confided  by  law  to  three  or 
more  persons,  and  whenever  three  or  more  persons  or  ofScers 
are  authorized  or  required  by  law  to  perform  any  act,  such 
act  may  be  done,  and  such  power,  authority  or  duty  may  be 
exercised  and  performed  by  a  majority  of  such  persons  or 
officers  upon  a  meeting  of  aU  the  persons  or  officers  so  in- 
trusted or  empowered  unless  special  provision  is  otherwise 
made.'  But  that  section  was  amended  by  chapter  321  of  the 
Laws  of  1874,  so  as  to  authorize  action  by  a  majority,  at  a 
meeting  properly  held,  of  which  all  have  had  notice.  It  is 
also  specially  provided  in  the  Consolidation  Act  (Chap.  410  of 
the  Laws  of  1882),  section  46,  that  ^  a  majority  of  the  mem- 
bers of  a  board  in  any  department  of  the  city  government, 
and  also  of  the  board  for  the  revision  and  correction  of  assess- 
ments, shall  constitute  a  quorum  to  fully  perform  and  dis- 
charge any  act  or  duty  authorized,  possessed  by  or  imposed 
upon  any  department  or  any  board  aforesaid,  and  with  the 
same  legal  effect  as  if  every  member  of  any  such  board  afore- 
said  had  been  present,  except  as  herein  otherwise  specially 
provided.'  And  there  is  no  special  provision  requiring  all  the 
police  commissioners  to  be  present  upon  the  trial  of  any  mem- 
ber of  the  force  upon  any  charges  presented  against  him. 
Therefore  it  was  competent  for  the  three  commissioners,  con- 
stituting  a  majority  of  the  whole  board,  at  any  regular  meet- 
ing, to  take  action  upon  the  complaint  made  against  the  relator 
and  the  evidence  relating  thereto. 

"  We  have  carefully  considered  the  evidence,  and  find  it 
sufficient  to  justify  the  action  of  the  commissioners,  and  we 
cannot,  therefore,  interfere  with  their  determination. 

"  The  order  should  be  affirmed,  with  costs." 

D.  G.  CaJ/ovn  for  appellant. 

D,  J,  Deem  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Wasben  B.  Smith  et  al.,  Respondents,  v.  Smith  Moquettb 
Loom  Company  et  al.,  Chables  E.  S.  Renneb,  Appellant. 

(Argued  Jane  16,  1885  ;  decided  June  26,  1885.) 

JS.  W.  Van  Pelt  for  appellant. 

Theodore  FUch  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  Benjamin  Dunnino  as 

Assignee,  etc. 

(Sabmitted  June  17,  1885  ;  decided  June  26. 1885.) 

W.  M.  RoadxmU  for  appellant. 

George  J)e  Forest  Lord  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
AU  concur. 
Appeal  dismissed. 


Joseph  W.  Palmeb,  Respondent,  v.  The  Pennsylvania  Com- 
pany, Appellant. 

(Argued  June  17.  1885 ;  decided  June  26,  1885.) 

Robert  F.  WUkinson  for  appellant. 

Orant  B.  Taylor  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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WiLoox  AND  GiBBB  Sbwing  Maohine  Company,  Respondent,  v. 
The  Kbusb  and  Murpht  MANUFAoniBiNo  Oompany,  Appel- 
lant. 

(Argued  June  17,  1885 ;  decided  June  26, 1885.) 

J,  Hampden  Dougherty  for  appellant. 

Stephen  E.  Walker  for  respondent. 

Agree  to  a£Srm ;  no  opinion. 

All  concur. 

Order  affirmed.  • 


The  Mabinb  National  Bank  of  the  Cnr  of  New  York, 
Appellant,  v.  Ulysses  S.  Grant  et  al.,  George  C.  Holt, 
Assignee,  etc.,  Eespondent. 

(Argued  June  17,  1885  ;  decided  June  26,  1885.) 

C.  W,  Bangs  for  appellant. 

Thomas  H.  Hvhhard  for  respondent. 

♦ 
Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed. 


Joseph  Comer,  Eespondent,  v.  Frank  Wrisley,  Appellant. 

(Argued  .Tune  17,  1885;  decided  June  26,  1885.) 

A.   Walker  Otis  for  appellant. 

Joseph  A,  Shoudy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Antonio  Del  Pino  et  al.,  Bespondents,  v,  Oziaq  Hkbmanob, 
Eduabdo  H.  Gtato,  Appellant. 

(Argued  Jane  18, 1885  ;  dedded  June  26,  1885.) 

Jacob  Fromme  for  appellant. 

O.  A.  Seixas  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Danforth,  J.,  not  voting. 

Order  affirmed. 


Susan  S.  Gbsck^,  as  Administratrix,  etc.,  Bespondent,  v.  Jessb 

Stanabd  et  al.,  Appellants. 

(Argaed  June  18, 1885 ;  decided  June  26, 1885.) 

M.  M.  Waters  for  appellants. 
TT.  J?.  Gifford  i<yc  respondent. 

Agree  to  dismiss  appeal ;   no  opinion. 
All  concur. 
Appeal  dismissed. 


Habhist  H.  Abmstrong,  Eespondent,  v.  Thomas  Abicstbonq, 

Appellant. 

(Argaed  June  18, 1885  ;  decided  Jane  26,  1885.) 

E%ek  Cowen  for  appellant. 

O.  H.  Beckwith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Habbiet  H.  Abmstbong,  Respondeat,  v.  Thomas  ABMBTBOMa, 

Appellant. 

(Argued  June  18,  1885  ;  decided  Jane  26,  1885.) 

JSsek  Cowen  for  appellant. 

G,  H.  BeckwUh  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Petition  of  the  Chuboh  at  Habsen 

YiLLK  to  Vacate  an  Assessment. 

(Argaed  Jane  18,  1885 ;  decided  June  26,  1885.) 

Truman  H.  BaHdwm  for  appellant. 

2). «/.  Deam,  for  respondent. 

Agree  to  affirm  on  opinion  in  In  re  Matthias  B.  SmitJi 
{cmtey  p.  424). 
All  concnr. 
Onier  affirmed. 


Emil  Aabon  et  al.,  Appellants,  v.  Jambs  MoITambb  et  al., 

Respondents. 

(Argaed  Jane  18, 1885 ;  decided  Jane  26. 1885.) 

Isaac  L,  Bice  for  appellants. 

James  McNamee  and  AdoVph  S,  Pincoffs  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concnr,  except  Rapallo,  J.,  not  voting. 

Order  affirmed. 
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Thb  Peoplk,  ex  rel.  Mart  G.  Pinknet,  Appellant,  v.  John 

B.  Ltdeokes  et  al.,  Beepondents. 

(Argued  Jane  18.  1885 ;  decided  June  26, 1886.) 

John  C  Shaw  for  appellant. 

D,  J.  Dean  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Joseph    Laoy,  Bespondent,  v.  Alfred  Wilkinsok  et   aL, 

Appellants. 

(Argued  June  18.  1885  ;  decided  June  26,  1885.) 

Louis  Marshall  for  appellants. 

Frank  Hiscock  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  the  Commissionebb  of  the 
Depabtment  of  Pubuo  Works  to  Acquire  Title  to  Lands. 

(Argued  June  18. 1886 ;  decided  June  26, 1885.) 

John  C.  Shaw  for  appellants. 

D.  J.  Dea/n  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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ABATEMENT  AND  REVIVAL. 

1.  The  cause  of  action  g^ven  by  the 
statute  (Chap.  450,  Laws  of  1847 ; 
Code  of  Civ.  Pro.,  §  1902)  to  the 
representatives  of  a  decedent, 
whose  death  was  caused  by  the 
negligence  of  another,  abates  upon 
the  death  of  the  wrong-doer,  and 
an  action  cannot  be  maintained 
against  his  representatives.  Hege- 
rich  V.  Keddie.  258 

2.  The  history  of  the  statutory  modi- 
fications in  this  State  of  the  rule 
of  the  common  law  as  to  the  sur- 
vivability of  actions  given,  and  the 
authorities  upon  the  subject  col- 
lated. Id, 

An  action  under  Civil  Damage 

Act  abates  on  the  death  of  defendant 
and  cannot  he  revived  against  his  per- 
sonal representatives. 

See  Moriorty  v.  Bartlett.  651 


ACCESSORY. 

1.  Prior  to  the  Penal  Code,  where  a 
crime  of  the  grade  of  felony  was 
committed  through  the  agency  of 
a  guilty  instrument,  the  instigator 
was  regarded  as  an  accessory 
before  the  fact,  and  must  be  in- 
dicted and  tried  as  such.  People  v. 
Lyon.  210 

2.  Where,  therefore,  an  indictment 
charged  the  accused  as  a  principal 
with  the  commission,  prior  to  the 
passage  of  the  Penal  Code,  of  an 
offense,  under  the  act  of  1875 
(Chap.  19,  Laws  of  1875),  provid- 
ing for  the  punishment  of  "  wrongs 
affecting  public  moneys,"  etc.,  and 


it  appeared  on  the  trial  that  de. 
fendant  was  absent  at  the  time, 
took  no  part  in  the  particular  tran- 
saction in  question,  and  had  no 
knowledge  tnereof ;  and  the  most 
that  could  be  claimed  from  the 
evidence  was  that  he  was  accessory 
before  the  fact.  Held,  that  the 
offense  charged  was  a  felony,  and 
a  conviction  could  not  be  sus- 
tained. Id. 

4.  The  distinction  between  the  com- 
mon-law rule  and  that  of  this 
State,  as  to  what  constitutes  a 
felony,  pointed  out.  Id. 


ACCOCJNTING. 

Wyien     action    maintainable 

against  executor  in  favo^  of  legatee 
for  an  accounting  a^  payment  of 
legacy,  and  what  interest  is  p/operly 
chargeahle.  / 

See  Bemington'7.  WalkeJ^  (Mem.) 

^26 


ADMISSIONS  AND    DECLARA- 
TIONS. 

In  an  action  to  recover  damages 
for  negligence,  causing  personal 
injuries,  although  the  injured  per- 
son is  a  witness  and  testifies  on 
the  trial,  it  is  competent  for  plain- 
tiff to  prove  exclamations,  indica- 
tive of  pain,  made  by  such  person 
at  the  time  of  the  injury.  Hagen- 
hcher  v.  G.L  AB.  B.  E.  Co.     136 


ALIENATION. 
When  contingent  limitation  on 
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a  fee  nounlattful  stupenHcm  ofptnoer 
of  alienation. 
SeeNeUisY.  NeUis.  505 


ALIMONY. 

The  fact  thitt  a  wife,  plaintiff  in  an 
action  for  divorce,  has  some  sepa- 
rate  property,  while  it  is  a  circam- 
stance  to  be  considered,  in  measur- 
ing the  amount  of  the  temporary 
alimony,  does  not  bar  her  rights, 
or  deprive  the  ooart  of  its  discre- 
tion upon  her  application  for  such 
alimony,  when  it  appears  that  the 
property  did  not  come  to  her  from 
her  husband,  and  the  income  there- 
from is  not  so  great  as  to  render 
all  allowances  unnecessary.  Mer- 
riU  V.  Merritt,  643 


ANTE-NUPTIAL  AGREEMENT. 

1.  An  ante-nuptial  contract  may  be 
established  by  letters  between  the 
parties  written  before  marriage. 
Peek  V.  Vandemark.  29 

2.  Plaintiff,  a  widow  drawing  a  pen- 
sion from  th(3  United  States  gov- 
erament,  entered  into  an  aute-nup- 
tial  contract  with  defendant's  testa- 
tor, by  which,  in  consideration  of 
her  promise  to  marry  him,  he 
agreed  to  give  her,  by  will,  one- 
half  of  his  entire  property,  abso- 
lutely, and  the  use  of  the  otlier  half 
during  life.  The  marriage  was 
consummated,  and  the  parties  lived 
together  as  husband  and  wife  until 
his  death.  He  left  a  will  by  which 
he  gave  to  her  but  a  small  portion 
of  his  estate  aside  from  her  dower 
right.  This  action  was  brought, 
before  the  estate  was  settled  and 
debts  paid,  to  recover  damages  for 
breach  of  the  contract.  Plaintiff 
was  nonsuited  on  the  ground  that 
the  action  had  been  prematurely 
brought.  Held  error ;  that  the  value 
of  the  promise  was  to  be  ascer- 
tained by  taking  as  a  basis  the 
amount  of  the  estate  after  pay- 
ment of  debts  and  expenses  of  ad- 
ministration, which  could  be  ascer- 
tained with  sufficient  accuracy; 
that,  if  it  could  not  have  been  so 
ascertained  at  the  time  of  the  trial, 
the  rights  of  plaintiff  could  have 


been  settled  and  determined  by  an 
interlocutoiy  iudgment,  and  a  ref- 
erence ordered  to  take  an  acconnt- 
ing;  the  hearing  upon  which  could, 
if  necessary,  have  been  postponed 
until  a  final  settlement  of  the  ex- 
ecutor's accounts  by  the  surrogate, 
and  that  it  was  no  objection  to  this 
mode  of  relief  that  the  form  of  the 
action  was  one  of  law.  Id, 


APPEAL. 

1.  In  an  action  upon  a  promissory 
note  the  answer  was  a  general  de- 
nial. Plaintiff  gave  evidence  on  the 
trial  sufficient  to  establish  prima 
faeie    the    execution  of  the    note 

by  the  alleg^  maker.  Defendant 
gave  in  evidence  certain  letters 
written  by  plaintifi  to  the  maker, 
and  at  the  close  of  the  case  asked 
the  court  "  to  direct  a  verdict  for 
defendant  in  view  of  those  letters.'* 
The  request  was  denied.  Upon 
appeal,  defendant  sought  to  sus- 
tain his  exception  to  the  ruling  on 
the  ground  that  the  letters  "showed 
the  note  to  be  without  considera- 
tion." Held^  that  defendant,  to 
avail  himself  of  this  point,  should 
have  called  the  attention  of  the 
trial  court  to  it,  and,  having  failed 
to  do  so,  could  not  raise  it  on  ap- 
peal.   Langleyy.   Wad9u>orUi,    ol 

2.  So  far  as  the  cross-examination  of 
a  witness  relates  to  facts  in  issue, 
or  relevant  facts,  it  may  be  pursued 
by  counsel  as  matter  of  right,  but 
when  the  object  is  to  test  the 
accuracy  or  credibility  of  the  wit- 
ness, its  method  and  duration  are 
subject  to  the  discretion  of  the 
court,  and  the  exercise  of  this  dis- 
cretion, unless  it  is  abused,  is  not 
the  subject  of  review.  Id. 

8.  Where  the  decree  of  a  surrogate 
settling  the  accounts  of  an  execu- 
tor is,  on  appeal  to  the  General 
Term,  reversed,  so  far  as  it  charge 
the  executor  with  certain  items,  on 
the  ground  that  he  is  not  properly 
chargeable  therewith,  and  the  de- 
cree is  remitted  to  the  surrogate 
for  resettlement  in  accordance  with 
the  decision  of  the  General  Term, 
its  judgment  is  final  so  far  as  re- 
lates to  any  judicial  action,  and  so 
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is  appealable  to  this  court.    SUtn- 
8on  V.  Vroman,  74 

4.  It  seems  that  where  the  findings 
of  a  trial  coart  are  apparently  in. 
consistent,  it  is  the  datj  of  the  ap- 
pellate coart,  if  possible,  torecoo-. 
cile  them,and  give  effect  to  the  real 
meaning  and  intent  of  the  coart  in 
making  them.  Health  Department 
V.  Purdan.  287 

5.  Although  on  appeal  from  a  judg- 
ment, in  an  action  tried  by  the 
court,  no  exceptions  appear  to  the 
findings  of  fact,  or  error  in  their 
determination,  but  the  General 
Term  draws  a  different  legal  con- 
elusion  therefrom  than  that  of  the 
trial  court,  this  does  not  authorize 
it  to  render  a  final  judgment  in 
accordance  with  its  own  conclu- 
sion. Whenever  the  character  of 
the  issues  framed  by  the  pleading 
is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent 
to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on  the 
trial,  he  is  not  required  to  procure 
the  appearance  of  exceptions  upon 
the  record,  and  so  the  appellate 
court  cannot  determine  that  there 
were  no  exceptions  or  errors. 
Thomas  v.  N.  t.  Z.  Ins.  Co.    250 

6.  In  proceedings  under  the  General 
Railroad  Act  (|  ^2,  chap.  140,  Laws 
of  1850)  by  an  aggrieved  land-owner 
to  procure  a  change  of  the  pro- 
posed route  of  a  railroad,  an  appeal 
to  this  court  does  not  lie  to  review 
questions  of  fact  passed  upon  by 
commissioners  after  hearing  testi- 
mony and  personally  inspecting  the 
locus  in  quo.  In  re  N,  T, ,  L.E.  dh  W. 
B.  B.  Go.  388 

7.  As  to  whether  an  order  in  such 
a  proceeding  is  in  any  case  re- 
viewable here,  qucsre.  Id. 

8.  A  court  having  power  to,  and 
which  appoints  a  receiver  of  the 
assets  of  an  insolvent'  corporation, 
may,  in  aid  of  that  appointment, 
forbid  any  after  interference,  by 
way  of  levy  and  seizure  by  attach- 
ment or  execution,  with  the  prop- 
erty in  his  possession.  Woeri- 
shoffer  v.  if.  R.  Can,  Go.  398 


9.  The  exerdae  of  the  right  to  re- 
strain such  interference  being  in 
the  discretion  of  the  court,  its  de- 
termination is  not  reviewable  here. 

Id. 

10.  Where  a  former  judgment  be- 
tween  the  parties  is  not  pleaded  as 
an  estoppel  or  g^ven  in  evidence 
on  %hh  trial,  its  effect  as  bearing 
upon  the  facts  in  issue  may  not  be 
considered  on  appeal.  Hebrew  F. 
S.  Assn.  V.  Mayor,  etc.  488 

11.  The  judge  to  whom  application 
is  made  under  the  General  Assign- 
ment Act  (Chap.  466,  Laws  of  1877) 
for  examination  of  witnesses  be- 
fore a  referee  has  a  discretion  in 
the  matter,  and  unless  an  abuse  of 
this  discretion  appears,  his  decis- 
ion may  not  be  reviewed  on  ap- 
peal.   In  re  Holbrook.  539 

12.  When  an  order  of  General  Term, 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  error  of  law,  it  is  not  review- 
able here.  People  v.  Poueher.   610 

Where  dtjeeiion  as  to  form  of 

'verdict  not  taken  on  trial  may  not  he 
raised  on  appeal. 

See  Brigg  v.  HiUon.  517 

WTien  surety  in  undertaking 

on  appeal  becomes  insohent,  respond- 
ent entitled  to  a  new  undertaking. 

See  Mahon  v.  Noon.     {Mem.)    625 

Where  party   has   sufficient 

remedy  at  law  against  a  public  officer , 
court  not  absolutely  bound  to  grant  a 
writ  of  mandamus,  but  may  in  its  dis- 
cretion refuse,  and  this  discretion  not 
reviewable  here. 

See  People,  ex  rel.   v.   Thompson. 
{Mem.)  641 


ASSESSMENT   AND  TAXATION. 

1.  It  is  essential  to  the  support  of  a 
claim  to  reduce  or  nullify  an  as- 
sessment made  by  the  proper  offi- 
cers, that  it  should  be  made  to 
appear  affirmatively  by  sufficient 
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proof,  that  the  assessment  is  in 
part  or  in  wliole  erroneous.  If  the 
evidence  leaves  the  matter  in 
doubt  it  is  the  province  of  the 
assessor  to  determine  the  value 
and  amount  of  property  liable  to 
taxation.  People,  ex  rel.  v.  Com* re 
Taxes,  etc,  154 

2.  To  entitle  an  estate  to  th^  benefit 
of  tlie  provision  of  the  statute, 
authorizing  a  deduction  from  an 
assessment,  for  personal  property 
held  by  an  executor,  because  of 

'just  debts  due  from  him  in  such 
representative  character  (1  R.  S. 
391,  §  10),  he  must  show  the  exist- 
ence of  legal,  valid  and  incontes- 
tible  obligations  against  the  estate. 

Td. 

3.  Where,  therefore,  upon  applica- 
tion of  executors  to  strike  out  an 
assessment,  it  was  conceded  that 
they  had  in  their  hands  the  amount 
to  which  the  assessment  was  re- 
duced, which  was  retained  by  them 
on  settlement  of  their  accounts, 
by  order  of  the  surrogate,  **  for  the 
payment  of  disputed  and  other 
claims  and  the  further  expenses  of 
administration,"  and  the  appli- 
cant's affidavit  showed  that  there 
were  unpaid  claims  against  the 
estate  exceeding  the  amount  of  as- 
sets in  their  hands,  which  claims, 
however,  were  contested  by  the 
executors,  and  it  did  not  appear 
that  their  validity  had.  been  estab- 
lished. Heldf  that  the  application 
was  properly  denied  by  the  asses- 
sors. Id. 

4  A.  '  corporation  organized  under 
the  act  of  1855  (Chap.  iiOl,  Laws 
of  1855),  extending  the  operation 
of  the  General  Manufacturing  Act 
(Chap.  40,  Laws  of  1848),  by  author- 
izing the  formation  of  corpora- 
tions*'for  the  purpose  of  collect- 
ing, storing  and  preserving  ice,  of 
preparing  it  for  market,  of  trans- 
porting it,  *  *  *  and  of  vend- 
ing the  same,''  and  whose  busi- 
ness is  confined  to  the  purposes 
expressed  in  the  act,  is  not  a  manu- 
facturing corporation,  and  so  is  not 
within  the  provision  of  the  act 
providing  for  the  taxation  of  cer- 
tain corporations  (§  3,  chap.  542, 
Laws  of  1880,  as  amended  by 
chap.   861,  Laws  of   1881),  which 


exempts  mannfactaring  corpora- 
tions from  the  operation  of  the 
act,  and  such  corporations  are 
taxable  under  said  act.  People  ▼. 
Kniek.  Ice  Co.  181 

6.  The  provision  of  the  said  act  of 
1855  (§  2),  giving  to  the  corpora- 
tions organized  under  it  the  priv- 
ileges conferred  by  the  act  of  1848, 
was  not  intended  to  put  them,  in 
all  respects,  upon  the  same  footing 
as  manufacturing  corporations,  and 
does  not  exempt  them  from  taxa- 
tion.  The  exemption  is  limited  to 
corporations  which  are  in  fact 
manufacturing  corporations,  and 
carry  on  manufacture.  Id. 

6.  A  telegraph  company  organized 
under  the  act  of  1858  (Cliap.  471, 
Laws  of  1853),  and  owning  a  line 
partly  within  and  partly  without 
this  State,  omitted  to  render  to  the 
proper  officer  a  true  report  of  the 
cost  of  its  works  within  the  State, 
for  the  purpose  of  taxation,  as  re- 
quired by  said  act ;  the  whole 
amount  of  its  capital  stock  was 
entered  in  the  assessment  lists  as 
the  valuation  of  its  property  liable 
to  taxation  ;  which  sum  was  en 
tered  by  the  board  of  commission- 
ers of  taxes  and  asse-ssments  in 
the  city  of  New  York,  in  the  "  an- 
nual record,"  and  notice  was  given 
that  the  books  were  open  for  ex- 
amination and  correction  as  re- 
quired by  the  act  of  1859  (§8, 
chap.  302,  Laws  of  1850).  The 
company  did  not  appear  or  make 
any  objection  to  the  assessment 
until  after  the  expiration  of  the 
time  within  which  the  commis- 
sioners had  a  right  to  correct  it. 
ffeldf  that  the  failure  of  the  com- 
pany to  make  the  report  did  not 
deprive  the  tax  commissioners  of 
jurisdiction  to  assess  its  property, 
and  they  were  authorzed,  in  fix- 
ing the  amount,  to  proceed  upon 
such  information  as  they  had  ;  and 
that  as  the  assessment  was  regular 
and  the  company  omitted  to  apply 
for  a  correction,  it  was  not  enti- 
tled to  relief.  People,  ex  rel.  v. 
Com'ra  Taxes,  etc.  254 

7.  The  act  of  1880  (Chap.  269.  Laws 
of  1880),  giving  a  remedy  by  cer- 
tiorari, to  review  and  correct  an 
illegal    or   excessive    assessment. 
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does  not  pennit  a  party  complain- 
ing of  an  aeeessment,  who  has 
omitted  to  avail  himself  of  the  op- 
portunitj  provided  by  statute  to 
remedy  his  grievance,  after  the 
assessment  has  been  confirmed  by 
lapse  of  time,  to  arrest  the  collec- 
tion of  the  tax  by  a  proceeding 
under  said  act.  Id. 

8.  It  is  not  essential  to  the  validity 
of  a  tax  upon  land  in  the  city  of 
New  York  to  have  the  name  of  the 
owner  inserted  in  the  assessment- 
list;  the  tax  may  be  assessed  di- 
rectly upon  the  land,  properly  de- 
scribing it.     Eaight  v.  Mayor,  etc, 

280 

» 

9.  It  seems  that  the  only  effect  of 
omitting  the  owner's  name,  or  of 
inserting  the  name  of  one  who  is 
not  the  owner,  is  to  deprive  the 
dty  of  the  right  to  collect  the  tax 
from  the  owner  personally,  or  out 
of  his  personal  property,  and  to 
confine  its  remedy  to  the  enforce- 
ment of  the  lien  upon  the  land 
assessed.  Id. 

10.  The  provisons  of  the  statutes  in 
reference  to  street  openings  in  the 
city  of  Brooklyn  (Chap.  384,  Laws 
of  1854 ;  chap.  63.  Laws  of  1862 ; 
chap.  631,  Laws  of  1868),  contem- 
plate and  authorize  the  application 
of  assessments  for  benefits  upon 
residues  of  lots,  parts  of  which  are 
taken  for  a  street  improvement  in 
reduction  of  awards  for  the  parts 
taken,  and  that  the  liability  of  the 
city  shall  be  limited  to  the  excess 
of  award  over  assessment ;  but  in 
ascertaining  sueh  liability,  each  lot 
or  parcel  is  to  be  separately  consid- 
ered, so  that  an  assessment  on  one 
lot  may  not  be  applied  to  reduce 
an  award  in  respect  to  another, 
where  they  are  separately  valued 
and  assessed,  although  both  are 
owned  by  the  same  person.  Oenet 
V.  Oiti/  of  Brooklyn,  296 

11.  Where  a  sidewalk  in  the  dty  of 
New  York  has  once  been  paved, 
upon  a  plan  and  of  a  width  at  the 
time  deemed  suitable,  any  addi- 
tional pavement,  although  it  be 
simply  to  give  additional  width, 
leaving  the  original  pavement  un- 
disturbed, is  a  repavement,  requir- 
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ing  as  a  condition  precedent  a  peti- 
tion of  a  majority  of  the  property 
holders  along  the  line  of  the  im- 
"  provement  (Chap.  410,  Laws  of 
1882),  and  if  made  without  such 
petition  an  assessment  therefor  is 
invalid.    In  re  Smith.  424 

12.  An  aggrieved  property  holder, 
however,  is  not  entitled  to  the  spe- 
cial remedy  given  by  the  act  of 
1858  (Chap.  338,  Laws  of  1858). 
where  the  assessment  was  con- 
firmed after  June  9,  1880,  for  an 
improvement  completed  after  the 
passage  of  the  act  of  1880  (Chap. 
550,  Laws  of  1880)  amending  and 
limiting  the  operation  of  the  origi- 
nal  act ;  the  remedy  confided  to  the 
courts  by  said  act  is  limited  by  the 
amendatory  act  to  the  single  case 
of  assessments  exceeding  the  hon- 
est and  just  value  of  the  improve- 
ments. Id, 

13.  Premises  in  the  dty  of  New  York 
^used  by  a  religious  society  for  a 

school,  of  which  it  is  simply  the 
lessee,  not  the  owner,  are  not  ex- 
empt from  taxation  (Chap.  282, 
Laws  of  1852).  Hebrew  F.  S,  Asm, 
v.  Mayor,  etc.  488 


ASSIGNMENT. 

1.  In  1869,  J.  and  C,  sons  of  plaintiff, 
procured  policies  of  insurance  upon 
their  lives;  the  policy  upon  C.'b 
life  was  made  payable  to  plain- 
tiff. These  policies  remained  in 
the  possession  of  G.,  who  paid  the 
premiums  thereon  until  May  23, 
1872,  holding  them  as  collateral 
security  for  an  indebtedness  of  J. 
and  C. ;  on  that  day  plaintiff  ex- 
ecuted to  G.  an  assignment  of  the 
policy  in  which  she  was  interested, 
absolute  in  form,  for  the  expressed 
consideration  of  $1,  "and  for  other 
valuable  considerations."  At  the 
same  time  in  connection  with  her 
sons  she  executed  another  instru- 
ment, by  the  terms  of  which  they 
jointly  and  severally  assigned  all 
their  rights  and  interests  in  the 
polides  to  G.,  in  consideration  of 
his  crediting  C.  $853.72,  paying  a 
mortgage  of- $110.46  on  property 
conveyed  to  him  by  J.  by  a^ed, 
containing   ooveaanta    that    they 
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were  free  of  ineumbranee  and  in- 
dorsing  $85.82  on  note  giv^n  by  C. 
G.  gave  the  credits  and  paid  the 
mortgage  specified^  and  defendant, 
his  assignee,  collected  the  policy 
on  the  life  of  J.  Plaintiff  claiming 
that  the  assignment  was  in  fact 
given  simply  as  collateral  security 
lor  an  indebtedness  of  $500,  after 
tender  of  that  amount  and  demand 
of  the  moneys  cx>llected,  brought 
this  action  to  recover  the  same. 
Heldt  that  in  the  absence  of  any 
claim  of  fraud  or  mutual  mistake 
as  to  the  contents  of  the  assign- 
ment, plaintiff  was  concluded 
thereby,  and  oral  evidence  was 
incompetent  to  show  that  it  was 
executed  as  collateral  security 
merely.    Marsh  v.  McNiair,       174 

2.  The  rule  that  a  conveyance  of 
real  or  personal  property,  abso- 
lute in  its  terms,  may  be  shown 
by  parol  to  have  been  intended  as 
a  security  only,  held  not  to  apply, 
as  the  instrument  was  not  an  as- 
signment simply  but  a  contract 
containing  mutual  agreements,  and 
so  within  the  rule  prohibiting 
parol  evidence  to  explain,  vary  or 
modify  it.  Id, 

8.  A  widow's  dower  right,  although 
not  admeasured, .  is  an  absolute 
right,  which  is  assignable.  Pope 
V.  Mead.  201 

4.  Where  she  assigns  such  dower 
right,  taking  back  a  mortgage  upon 
the  land  to  secure  the  considera- 
tion, her  equities  are  the  same  as 
if  she  had  conveyed  the  land  and 
taken  back  a  mprtgage  for  the  pur- 
d^a^e-price.  Id. 

5.  A  surety's  payment  of  what  as  to 
the  creditor  is  his  own  debt  be- 
comes a  purchase  as  a^inst  the 
principal  debtor.  Mwehild  v. 
L^nch.  859 

6.  Plaintiff  sold  and  conveyed  certain 
premises  to  defendant  subject  to  a 
mortgage  previously  given  by  the 
former  to  secure  his  bond;  which 
mortgage  defendant  assumed,  and 
covenanted  to  pay  the  mortgage 
debt  as  part  of  the  purchase-price. 
Subsequently  the  holder  of  the 
bond  and  mortgage  assigned  the 


same  to  plaintiff,  who  assigned 
them  to  a  third  person.  The  mort- 
ga^  was  thereafter  f oredosed  and 
a  judgment  obtained  against  plain- 
tiff for  a  deficiency,  which  he  paid. 
In  an  action  to  recover  the  amount 
so  paid,  held,  that  conceding  the 
assignment  to  plaintiff  worked  an 
extinguishment  of  the  bond  as  a 
personal  security,  and  that  thd 
effect  of  the  assignment  by  plain- 
tiff was  simply  to  transfer  the  mort- 
gage lien,  yet,  that  as  between  the 
parties,  defendant  by  her  covenant 
became  the  principal  debtor,  and 
plaintiff  having,  as  surety  for  her, 
paid  the  bond,  he  was  entitled  to 
subrogation  to  the  collateral  and 
substitution  'to  the  debt,  and  de- 
fault having  occurred  and  the  col- 
lateral having  been  partly  ex- 
hausted and  applied,  plaintiff  was 
entitled  to  maintain  an  action  for 
the  balance  due  on  defendant's 
covenant  to  pay  the  bond.  /d 


ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

1.  Where  an  assignee  for  the  benefit 
of  creditors  has  by  mistake  paid 
over  to  a  creditor  a  portion  of  the 
proceeds  of  the  property  assigned, 
to  which  a  preferred  creditor  was 
in  fact  entitled,  the  County  Court 
has  power,  under  the  General  As- 
signment Act  (Chap.  466,  Laws  of 
1877,  amended  by  chap.  818,  Laws 
of  1878),  upon  petition  of  the 
creditor  entitled  to  the  fund  and 
upon  notice  to  the  one  receiving  it, 
to  order  the  latter  to  return  the 
amount  received*  to  the  assignee, 
to  be  by  him  paid  out  as  directed 
by  the  assignment.  In  re  Morgan, 

145 

2.  Where  a  sale  of  goods  was  in- 
duced by  fraud  on  the  part  of  the 
vendee,  and  they  have  passed  into 
the  hands  of  an  assignee  for  Uie 
benefit  of  creditors  of  the  fraudu- 
lent vendee,  and  such  assignee  had 
no  knowledge  of  the  fraud  when  he 
took  possession  under  the  assign- 
ment, and  no  proceedings  had  been 
taken  by  the  vendor  to  rescind  the 
sale  prior  to  the  assignment,  there 
must  be  a  demand  of  the  goods 
from  the  assignee  and  a  refusal  on 
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his  part  to  deliver  before  an  action 
can  be  maintained  against  him  by 
the  vendor  for  the  conversion,  or  to 
recover  possession  of  the  goods. 
Goodwin  v.  Wertheimer.  149 

8.  The  assignee  in  sach  case,  when 
he  pats  in  issue  the  alleged  wrong- 
ful detention  and  refusal  to  deliver, 
does  not,  by  setting  up  also  in  his 
answer  title  in  himself  as  assignee, 
waive  the  necessity  of  a  demand. 

Id, 

4.  The  right  which  an  assignor  for 
the  benefit  of  creditors  has  to  dis- 
charge the  trusts,  by  payment  of 
the  debts  before  sale  by  the  as- 
signee, and  to  declare  to  whom  the 
limds  held  in  trust  shall  belong 
upon  its  termination,  and  his  right 
to  grant  or  devise  the  land  subject 
to  the  execution  of  the  trust,  are 
merely  equitable,  and  do  not  im- 
pair or  diminish  the  estate  of  the 
assignee,  which  remains  perfect 
and  exclusive  until  the  purposes  of 
the  trust  have  in  fact  been  accom- 
plished.    People,  ex  rel.  v.  Bacon. 

275 

5.  A  New  York  city  firm  made  an 
assignment  for  the  benefit  of  cred- 
itors to  W.,  a  member  of  the  firm 

•  of  P.  &  W.,  which  firm  was  a  pre- 
ferred creditor  ;  it  did  business  in 
New  York  and  London.  W.  resided 
in  the  former  city,  and  had  charge 
of  the  firm  business  there ;  said 
firm  became  insolvent ;  W.  went 
to  England,  and  there  he  and  his 
partner  filed  a  petition  in  a  court 
of  bankruptcy,  in  accordance  with 
the  laws  of  that  country.  A  com- 
position with  creditors  having 
failed,  on  their  application,  which 
was  opposed  by  W.,  he  and  his 
partner  were  adjudged  bankrupts, 
and  S.  was  appointed  receiver,  and 
subsequently  trustee  of  the  firm 
property.  By  the  English  Bank- 
ruptcy Act  the  due  appointment 
of  the  trustee  transfers  to  him  title 
to  all  the  personal  property  of  the 
bankrupt  wherever  situated.  W. 
continued  to  act  as  assignee,  and 
on  settlement  of  his  accounts  as 
such,  credited  himself  with  the 
amount  coming  to  his  firm  under 
the  preference  in  the  asssignment. 
8.    appeared    on  the   accounting, 


objected  to  the  credit,  and  claimed 
that  the  same  should  be  paid  over 
to  him.  It  appeared  that  all  the 
American  creditors  of  the  firm 
of  P.  &  W.  had  been  paid  out  of 
other  assets.  The  credit  was  al- 
lowed. HM  error  ;  that  W.  hav- 
ing  invoked  and  submitted  to  the 
jurisdiction  of  the  English  court, 
was  bound  by  its  adjudication ; 
that  it  was  competent  for  S.  to  ap- 
pear upon  the  accounting  to  pro- 
tect the  interest  of  the  bankrupt 
estate  he  represented ;  that  he 
was  entitled  to  the  sum  due  to 
it,  and  W.  was  bound  to  make  pay- 
ment to  him.    In  re  Waite.       433 

6.  Proceedings  under  the  General 
Assignment  Act  (Chap.  4G6,  Laws 
of  1877,  as  amended  by  chap.  818, 
Laws  of  1878),  for  the  examination 
of  witnesses,  are  warranted  only 
when  taken  in  aid  of  the  assign- 
ment; they  are  not  authorized 
merely  to  show  that  property  has 
been  fraudulently  withheld  or 
preferences  fraudulently  given, 
and  thus  to  assail  and  avoid  the 
assignment.  Whoever  avails  him- 
self of  the  provisions  of  tbe  act 
elects  to  join  in  aid  of  its  purpose, 
which  is  to  bring  in  and  distribute 
the  assigned  property  according  to 
terms  of  the  assignment.  In  re 
Holbrook.  689 

7.  Under  the  provision  of  said  act 
(§  21),  authorizing  the  county 
judge,  on  petition  of  a  party  in- 
terested, to  order  the  examination 
of  witnesses  and  the  production  of 
books  and  papers  before  him  or  a 
referee,  the  examination  only  can 
be  committed  to  a  referee,  who  is 
to  take  and  file  the  testimony  ;  the 
judge  has  no  authority  to  direct 
the  referee  to  report  his  opinion  on 
the  evidence,  or  to  examine  such 
witnesses  or  compel  the  production 
of  such  books  and  papers  as  the 
petitioner  may  require ;  the  judfl:e 
himself  must  In  his  order  name  the 
witnesses,  and  the  books  and  pa- 
pers. The  propriety  of  any  exam- 
ination sought  is  to  be  determined 
by  the  judge  and  may  not  be  dele- 
gated to  a  referee.  Id, 

8.  An  affidavit  of  an  attorney  for  the 
petitioner  simply  of  his  belief  that 
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the  testimony  of  a  witness  named 
is  material  to  the  matters  con- 
cerned is  not  sufficient  to  require 
the  issuing  of  an  order  for  his  ex- 
amination. Such  facts  or  informa- 
tion should  be  presented  as  to 
make  it  appear  that  some  benefit 
will  result  to  the  estate  from  the 
examination.  Id. 

9.  The  j  udge  to  whom  application  is 
made  has  a  discretion  in  the  mat- 
ter, and  unless  an  abuse  of  this  dis- 
cretion appears,  his  decision  may 
not  be  reviewed  on  appeal.         Id. 


ATHENS  (VILLAaE  OP). 

Rights  of  ferriage  of 

See  Power  v.  VU.  of  Athens.      592 


ATTACHMENT. 

Defendants,  in  response  to  a  demand 
hj  an  officer  holding  an  attachment 
for  a  certificate  of  the  property  and 
credits  of  the  attachment  debtors 
in  their  hands,  delivered  an  ac- 
count current  showing  a  balance  to 
the  credit  of  said  debtors.  In  an 
action  by  the  attachment  creditors 
wherein  they  sought  to  recover  an 
amount  in  excess  of  the  balance  so 
shown,  Tield,  that  the  only  essential 
part  of  the  account  was  that  show- 
ing the  balance  ;  that  while  the 
items  therein  might  be  taken  as  ad- 
missions against  defendants,  they 
were  not  estopped  thereby,  but  the 
same  were  open  for  explanation. 
Almyy.  Thurber.  407 

ATTORNEY  AND  CLIENT. 

A  witness  summoned  before  a  legis- 
lative committee  has  no  constitu- 
tional or  legal  right  to  be  attended 
by,  or  to  the  aid  of,  counsel  on  his 
examination.  The  provision  of  the 
State  Constitution,  declaring  that 
'*  in  any  trial  in  any  court  what- 
ever the  party  accused  shall  be  al- 
lowed to  appear  and  defend  *  *  * 
with  counsel,"  has  no  application 
to  a  mere  witness  who  is  not  a 
party.     People,  ex  rel.  v.  Keeler. 

463 

See   PjUYIIiBGED    COMMUKICilTIONS. 


AUBURN  (CITY  OF). 

Prior  to  1871  the  treasurer  and 
tax  receiver  of  the  city  of  A.  re- 
ceived the  school  moneys  in  com- 
mon with  other  funds  of  the  city, 
and  i>aid  them  out  on  warrant  of 
the  city  officers.  By  a  statute  of 
that  year  (§  19,  chap.  93,  Laws  of 
1871)  all  moneys  levied  and  raised 
for  the  support  of  the  public 
schools  of  that  city,  together  with 
the  public  moneys  received  from 
the  State,  or  from  other  sources 
belonging  to  the  school  fund,  are 
required  to  be  paid  to  the  city  treaa- 
urer  and  tax  receiver  in  trust,  to 
be  by  him  kept  separate  and  dis- 
tinct from  other  moneys,  and  to 
be  paid  out  on  orders  signed  by 
the  president  and  secretciry  of  the 
boanl  of  education;  and  the  treasa 
rer  and  tax  receiver,  and  the  sure- 
ties on  his  official  bond  are  de- 
clared to  be  liable  for  any  default, 
delinquency  or  misconduct  in  rela- 
tion to  such  trust,  and  in  that 
event  it  is  made  the  duty  of  the 
board  of  education  to  commence 
suit  against  the  officer  and  his 
sureties  to  recover  sums  diverted 
to  other  purposes.  In  an  action 
upon  the  official  bond  of  a  treasu- 
rer and  tax  receiver,  conditioned 
for  the  due  performance  of  the 
duties  of  his  office,  for  an  alleged 
misappropriation  of  moneys  oe- 
longing  to  the  school  fund,  —  Held, 
that  the  bond  extendiKl  to  and 
protected  the  school  fund,  and  the 
sureties  thereon  were  liable  for 
the  misappropriation ;  and  that, 
although  the  city  was  named  as 
the  obligee  in  the  bond,  the  action 
was  properly  brought  by  and  in 
the  name  of  the  board  of  educa- 
tion.   Bd.  Edn.  v.  Quick.  188 


BANKS  AND  BANKING. 

Notice  to  an  agent  of  a  bank  in- 
trusted with  the  management  of 
its  business  is  notice  to  the  corpo- 
ration in  transactions  conducted  by 
such  agent  acting  for  the  corpo- 
ration, in  the  scope  of  his  author- 
ity, whether  the  knowledge  of  the 
agent  was  acquired  in  the  course 
of   the  particular  dealing   or  on 
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some    pnor  occasion, 
Hadiey, 


Oroffie  v. 
131 


See  National  Banks. 


BANKRUPTCY. 

1.  The'  statutes  of  foreign  States 
have  no  force  or  effect  in  this  State 
ex  propria  vigore,  and  hence,  the 
statutory  title  of  foreign  assignees 
in  bankruptcy  can  have  no  recog- 
nition here  solely  by  virtue  of  the 
foreign  statute.    In  re  Waite.  433. 

3.  6y  the  comitv  of  nations,  how. 
ever,  such  a  title  is  recognized  and 
enforced  when  it  can  be  done  with- 
out injustice  to  the  citizens  of  the 
State,  and  without  prejudice  to 
creditors  pursuing  their  remedies 
here  under  our  statutes;  provided, 
also,  such-  title  is  not  in  conflict 
with  the  laws  or  public  policy  of 
the  State,  and  the  foreign  court 
had  jurftdiction  of  the  bankrupt. 

Id, 

8.  A  New  York  city  firm  made  an 
assignment  for  the  benefit  of  cred- 
itors to  W.,  a  member  of  the  firm 
of  P.  &  W.,  which  firm  was  a  pre- 
ferred creditor;  it  did  business  in 
New  York  and  London.  W.  re- 
sided in  the  former  city  and  had 
charge  of  the  firm  business  there; 
said  firm  became  insolvent;  W. 
went  to  England,  and  there  he  and 
his  partner  filed  a  petition  in  a 
court  of  bankruptcy,  in  accordance 
with  the  laws  of  that  country. 
A  composition  with  creditors  hav- 
ing failed,  on  their  application, 
which  was  opposed  by  W. ,  he  and 
and  his  partner  were  adjudged 
bankrupts,  and  S.  was  appointed 
receiver,  and  subsequently  trustee 
of  the  firm  property.  By  the  Eng- 
lish Bankruptcy  Act  the  due  ap- 
pointment  of  the  trustee  transfers 
to  him  title  to  all  the  personal 
property  of  the  bankrupt  where- 
ever  situated.  W.  continued  to 
act  as  assignee,  and  on  settlement 
of  his  accounts  as  such,  credited 
himself  with  the  amount  coming 
to  his  firm  under  the  preference  in 
the  assignment.  S.  appeared  on 
the  accounting,  objected  to  the 
credit,  and  cUdmed  that  the  same 


should  be  paid  over  to  him.  it  ap- 
peared that  all  the  American  cred- 
iters  of  the  firm  of  P.  &  W.  had 
been  paid  out  of  other  assets. 
The  credit  was  allowed.  Hdd 
error ;  that  W.  having  invoked  and 
submitted  to  the  jurisdiction  of  the 
English  court,  was  bound  by  its 
adjudication;  that  it  was  compe- 
tent for  S.  to  appear  upon  the  ac- 
counting to  protect  the  interest  of 
the  bankrupt  estate  he  repre- 
sented ;  that  he  was  entitled  to 
the  sum  due  to  it,  and  W.  was 
bound  to  make  payment  to  him. 

Xd. 


BEQUEST. 
See  Wills, 

BILLS,  NOTES  AND  CHECKS. 

The  payee  of  a  joint  and  several  note, 
at  the  request  of  the  principal 
maker,  the  others  having  executed 
it  for  his  accommodation,  sent  it  to 
a  bank  for  collection.  Plaintiff,  at 
the  request  of  the  principal,  and 
upon  the  understanding  that  the 
note  should  be  transferred  to  him, 
delivered  to  the  bank  the  amount 
due  thereon,  and  received  the  note. 
The  moifey  was  forwarded  by  the 
bank  to  the  payee,  who  received  it 
without  knowing  but  that  it  was  a 
payment ;  after  learning  the  facts, 
however,  he  retained  the  money. 
In  an  action  upon  the  note,  hsld, 
that,  although  the  bank  had  no  au- 
thority to  sell,  yet  the  retention  of 
the  money  by  the  payee,  after 
knowledge,  and  his  omission  there- 
after to  demand  the  note  or  assert 
title  thereto,  was  a  ratification  of 
the  sale ;  and  that,  at  least  in  the 
absence  of  evidence  that  the  sure- 
ties had  been,  by  information  and  a 
consequent  belief  that  the  note  was 
paid,  induced  to  remain  quiet,  and 
so  had  been  injured,  plaintiff  was 
entitled  to  recover.  UoykendaU  v. 
Constable,  809 

When  presumption  tJuU  check 

was  given  as  payment  of  a  debt  re^ 
butted  by  circumstances  indicaUng  it 
tD<ts  a  loan. 

See  Stimson  t.  Vroman.  74 
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,     BOARD  OF  CLAIMS. 

li  A  claim  againBt  the  State  was 
^  based  apon  the  alleged  infringe- 
ment of  rights  acquired  by  grant 
^irom  the  State,  ezecated  by  the 
canal  commissioners  under  acts  of 
1822  and  1827  (Chap.  270.  Laws 
of  1822 ;  and  chap.  100,  Laws  of 
1827).  The  act  first  mentioned  re. 
cited  in  substance  that  said  com- 
missioners, by  operations  deter- 
mined on  for  improvement  of  the 
navigation  of  the  Hudson  river, 
would  destroy  and  render  useless 
a  mill-site  and  dam  described 
therein,  and  in  compensation  for 
such  loss  the  commissioners  were 
authorized  to  grant  to  the  owners 
the  privilefi^e  of  drawing  a  specified 
quantity  of  water  from  the  Erie 
canal,  provided  **  that  it  shall  be 
lawful  for  the  canal  commission- 
ers, or  a  majority  of  them,  from 
time  to  time  to  modify  or  in  whole 
to  revoke  any  grant  made  in  pursu- 
ance of  the  act,  as  to  them  may 
seem  necessary  and  proper  for  the 
preservation  of  the  navigation  of 
said  canal."  The  owners,  in  1828, 
erected  valuable  mills  run  by  water 
taken  from  the  canal  in  pursuance 
of  said  grant,  and  they  and  their 
grantees  continued  to  use  the 
water  until  1875,  when  claimant, 
who  had  succeeded  U>  the  right, 
was  deprived  thereof  in  pursuance 
of  a  resolution  of  the  canal  com- 
missioners, adopted  in  that  year, 
which  recited  that  the  water  so 
drawn  was  required  "  to  protect 
and  preserve  the  navigation  of  the 
canal,"  and  thereupon  resolved 
that  said  grant  be  '*  rescinded,  re- 
voked, annulled  and  entirely  ab- 
rogated." The  board  of  claims, 
on  motion  of  the  attorney-general, 
dismissed  the  claimant's  petition 
on  the  ground  tliat  "the  facts 
stated  in  the  claim,  and  exhibits 
under  the  laws  of  this  State,  do  not 
constitute  any  claim  against  the 
State."  HeUi  no  error ;  that  while 
the  grant  in  question  was  based 
upon  a  good  consideration,  •'.  e., 
as  a  compensation  for  property  ap- 
propriated by  the  State,  and  as- 
suming the  legislature  had  power 
to  make  the  contract,  the  right 
granted  was  a  limited  one,  and  lia- 
ble to  be  defeated  by  the  happen- 


ing of  the  contingency  specified^ 
which  had  happened ;  that  the 
right  of  revocation  had  been  duly 
exercised  and  all  rights  under  the 
grant  destroyed.  Dermott  v.  State, 

101 

2.  It  was  averred  in  the  petition 
upon  which  the  claim  was  made, 
that  the  Mohawk  ri  ver,  upon  which 
the  original  mill-privilege  was  lo- 
cated, was  not  navigable  for  any 
purpose;  that  the  tide  never  flowed 
in  that  portion  of  it.  Held,  that 
the  motion  to  dismiss  was  in  the 
nature  of  a  demurrer,  and  for  all 
the  purposes  of  the  proceedings 
impliedly  admitted  the  truth  of 
the  averments  in  the  petition  ;  but 
that  even  if  the  stream  was  navi- 
gable, it  did  not  preclude  the  law- 
ful acquisition  of  a  mill-site  and 
dam  thereon ;  that  it  was  compe- 
tent for  the  State  to  grant  and  for 
individuals  to  acquire  the  right  to 
erect  a  dam  and  to  possess  it  aa 
individual  property ;  that  the  act, 
therefore,  was  not  a  mere  volun* 
tary  exercise  of  the  bounty  of  the 
State,  but  was  within  the  legisla- 
tive power  and  the  grant  was  baaed 
on  a  good  consideration.  Id, 

3.  It  was  also  alleged  in  the  petition 
that  subsequently  to  the  making 
of  the  grant,  the  capacity  of  said 
canal  had  been  greatly  enlarged 
without  the  consent  of  the  owner 
of  the  grant,  and  that  the  neces- 
sity for  the  appropriation  for  canal 
purposes  of  the  water  granted 
arose  from  the  enlargement,  which 
rendered  an  increased  quantity  nec- 
essary. It  was  urged  by  the  claim- 
ant that  the  terms  of  the  contract 
had  reference  to  and  were  to  be 
construed  in  view  of  the  conditions 
of  canal  navigation  at  the  time  of 
the  grant,  and  that  neither  party 
could  change  any  of  these  condi- 
tions to  the  prej  udice  of  the  other 
without  consent  of  the  latter. 
Held  untenable  ;  that  the  parties 
contracted  with  reference  to  the 
necessities  of  navigation  only,  and 
whenever  for  any  reason  the  ne- 
cessity arose,  the  property  by  the 
terms  of  the  contract  was  to  revert 
to  the  State.  Id. 

4.  Certain  persons  styling  themselves 
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"  That  portion  of  tlie  Cayuga  Na. 
tion  of  Indians  residing  in  Can- 
ada/* presented  a  claim  to  the 
board  of  audit  (which* was  trans- 
ferred to  the  board  of  claims),  for 
a  share  of  annuities  agreed  to  be 
paid  by  the  State  to  said  nation 
by  treaties  of  17S9  and  1795.  Held, 
that  the  claim  was  properly  denied; 
that  the  claimants  have  no  personal 
or  associate  character  authorizing 
them  to  present  the  claim ;  that  the 
treaty  contract  was  between  the 
State  and  the  Cayuga  Nation  of  In- 
dians, and  if  violated,  only  the  con- 
tracting parties,  not  a  citizen  of  the 
State  or  a  member  of  the  nation, 
or  any  portion  of  such  members, 
unless  recognized  by  the  State  as 
such,  could  demand  satisfaction; 
that  so  long  as  the  State  recognizes 
the  tribal  organization  as  existing 
and  deals  with  it  as  a  nation,  the 
courts  and  officers  of  the  State  must 
so  regard  it ;  also  that  if  any  claim 
existed  it  was  not  a  private  one, 
and  so  was  not  within  the  j  uris- 
dlction  of  the  board.  (§  2,  chap. 
444,  Laws  of  1876.)  Cayuga  In- 
diana y.  State.  235 


5.  Under  the  act  of  1888  (§  18,  chap. 
205,  Laws  of  1883;  §  1,  chap.  821, 
Laws  of  1870),  giving  to  the  board 
of  claims  jurisdiction  to  hear  and 
.  determine  claims  against  the  State 
for  damages  sustained  *' from  the 
canals  or  from  their  use  and  man- 
agement,  or  resulting  or  arising 
from  the  negligence  or  conduct 
of  any  officer  of  the  State  having 
charge  thereof,  or  from  any  acci- 
dent or  other  matter  or  thing  con- 
nected therewith,"  but  prohibiting 
an  award  unless  a  case  is  made  out 
such  as  would  create  a  legal  lia- 
bility **  were  the  same  established 
against  an  individual  or  corpora- 
tion," the  liability  of  the  State  for 
injuries  occasioned  by  negligence 
is  not  limited  to  negligence  of  some 
person  described  by  law  as  an 
officer  of  the  State ;  it  assumes 
liability  also  for  an  injury  caused 
by  the  negligence  of  those  in- 
trusted by  the  State  with  the  exe- 
cution of  its  work,  provided  the 
law  would,  under  similar  circum- 
stances, adjudge  a  liability  against 
an     individual     or     corporation. 


(MiLLEB  and  Daitforth,  JJ.,  dis- 
senting.)   8ipple  v.  Stcue.        284 

6.  The  evidence  in  support  of  a  claim 
presented  under  said  act  showed 
that  the  injury  complained  of  was 
caused  by  the  opening  of  the 
paddle-gates  to  a  lock  in  the  night- 
time, between  half-past  twelve 
and  two  o'clock,  whereby  a  large 
quantity  of  water  was  let  into 
the  lower  level  of  the  canal,  which 
breached  the  bank  and  overflowed 
and  damaged  the  claimant's  prem- 
ises. It  appeared  by  the  evidence 
that  the  lower  level  was  but  half 
a  mile  in  length  and  was  con- 
structed upon  an  embankment 
where  a  breach  in  the  '  bank  was 
liable  to  occur  and  occasion  g^at 
damage.  It  'was  the  custom  to 
keep  lock-tenders  on  guard  at 
all  times  during  the  season  of  navi- 
gation at  the  lock ;  on  the  night 
in  question  the  only  lock-tender 
on  duty  left  the  lock  at  midnight, 
leaving  the  paddles  unlocked  and 
unguarded.  So  far  as  the  proof 
showed  he  was  the  only  person 
who  had  authority  to  interfere 
with  the  gates  on  that  night ;  he 
testified  that  he  closed  them  at 
half-past  twelve  and  did  not  again 
open  them.  The  board  found  that 
the  break  was  the  result  of  a  want 
of  proper  care  on  the  part  of  the 
lock-tender,  *  ♦  ♦  and  negli- 
gence in  leaving  said  lock  without 
anyone  in  charge,  and  made  an 
award  in  favor  of  the  claimant. 
Held  no  error;  that  the  board  was 
not  legally  bound  from  such  testi- 
mony,  in  the  absence  of  evidence 
showing  who  was  the  offender,  to 
find  that  some  third  person  opened 
the  gates;  that  the  lock-tender  was 
not  disinterested  and  the  board  was 
not  bound  to  give  implicit  credit  to 
his  testimony ;  also  that  it  was 
competent  for  it  to  find  that  a  rea- 
sonable care  required  a  constant 
watch.  Id. 

7.  Also  AeM  (Miller  and  Danfosth, 
JJ.,  dissenting),  that  the  award 
was  sustainable  on  the  ground  of 
an  omission  to  perform  a  duty  re- 
quired of  the  lock-tenders,  and 
which  the  exercise  of  a  reasonable 
care  and  prudence  enjoined  upon 
the  master.  Id. 
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8.  The  injary  happened  a  day  before 
the  canal  was  officially  ordered  to 
be  closed  for  the  season,  and  it  was 
frozen  over  at  the  time.  It  was 
claimed  that  the  lock-tenders  were 
justified  in  leaving  the  lock  un- 
guarded on  account  of  the  prox- 
imity of  the  time  for  closing,  and 
the  unnavigable  condition  of  the 
canal.  It  appeared  that  it  was 
the  custom  at  the  close  of  navi- 
gation to  securely  lock  the  paddle- 
gates,  so  that  they  could  not  be 
opened ;  they  were  left  unlocked 
on  the  night  in  question.  JIM 
(MiLLBR  and  Dakfobth,  JJ., 
dissenting),  that  it  was  the  duty 
of  the  lock-tenders  to  guard  the 
gates  until  they  were  locked  by 
the  proper  authorities.  Id. 

9.  Under  the  said  act  the  State  as- 
sumes  obligations  not  only  in 
favor  of  those  navigating  the 
canals,  but  to  the  public  at  large, 
to  see  that  its  canals  are  so  con- 
structed and  managed  as  not  to 
cause  injury  to  others.  Id, 


BOARD  OF  SUPERVISORS. 

WTien  action  on  county  treas- 
urer** bond  properly  brought  in  name 
of  board  of  supervisors. 

See  Board  ofSup'rs  v.  Bristol,  816 


y    BONA  FIDE  PURCHASER. 

A  purchaser  in  good  faith  on 

easecution  sale  acquires  no  better  title 
than  judgment  creditor  would  have 
had,  had  he  purchased. 

See  Olute  ▼.  JShnmerieh.  342 


BOND. 

1.  Bonds  given  by  a  public  officer 
for  the  faithful  performance  of  his 
duties,  extend  to  and  include  all 
such  duties  as  may  be  added  to 
the  office,  or  imposed  upon  the  offi- 
cer as  such.  Bd.  of  Bdin  v.  QuicA;. 

138. 

« 

2.  Prior  to  1871  the  treasurer  and  tax 
receiver  of  the  city  of  A.  received 
the  school  moneys  in  common  with 
other  funds  of  the  dty,  and  paid 


them  out  on  warrant  of  the  city 
officers.  By  a  statute  of  that  year 
(§  19,  chap.  93,  Laws  of  1871)  all 
moneys  levied  and  raised  for  the 
support  of  the  public  schools  of 
that  city,  together  with  the  public 
moneys  received  from  the  State,  or 
from  other  sources  belonging  to  the 
school  fund,  are  required  to  be 
paid  to  the  city  treasurer  and  tax 
receiver  in  trust,  to  be  by  him 
kept  separate  and  distinct  from 
other  moneys,  and  to  be  paid  out 
on  orders  signed  by  the  president 
and  secretary  of  the  board  of  edu- 
cation; and  the  treasurer  and  tax 
receiver,  and  the  sureties  on  hiB 
official  bond  are  declared  to  be 
liable  for  any  default,  delinquencr 
or  misconduct  in  relation  to  sudh 
trust,  and  in  that  event  it  is  made 
the  duty  of  the  board  of  educatioa 
to  commence  suit  against  the 
officer  and  his  sureties  to  recover 
sums  diverted  to  other  purposes. 
In  an  action  upon  the  official  bond 
of  said  officer  conditioned  for  the 
due  performance  of  the  duties  of 
his  office,  for  an  alleged  misappro- 
priation of  moneys  belonging  to 
the  school  fund,  —  Hdd^  that  the 
bond  extended  to  and  protected  the 
school  fund,  and  the  sureties^ 
thereon  were  liable  for  the  misap-' 
propriation;  and  that,  although 
the  city  was  named  as  the  obligee 
in  the  bond,  the  action  was  prop- 
erly brought  by  and  in  the  name 
of  the  Board  of  Education.  Id, 

3*  A  county  treasurer  received  pay- 
ment upon  a  mortgage  belonginsp 
to  an  infant  which  he  canceled  and 
discharged  of  record,  without  order 
of  the  court  authorizing  such  dis- 
charge, as  required  by  statute.  (2 
R.  S.  328,  §  70.)  In  his  next  an- 
nual official  report  the  treasurer 
specified  the  mortc^e  as  still  on 
hand  and  unpaid  ;  he  was  re-elected 
and  gave  a  new  bond ;  he  did  not 
reinvest  the  funds,  or  pay  over  the 
moneys  to  his  successor.  In  an 
action  upon  the  bond  given  for  his 
first  term,  A«{cf,  the  evidence  justi- 
fied a  finding  that  the  moneys 
received  were  converted  by  the 
treasurer  to  his  own  use,  during  his 
first  term,  and  authorized  a  judg- 
ment against  the  sureties.  Board 
of  Buprs,  V.  Brivtdl,  816 
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4.  Also  hM,  that  the  condition  of 
the  bond,  that  the  treaenrer  shoald 
faithf allT  discharge  his  duties,  in- 
volved the  obligation  of  making 
correct  reports,  conforming  to  the 
requirements  of  the  statute  (Chap. 
886,  Laws  of  1859,  §  1),  and  the 
failure  so  to  do  was  a  breach  of 
this  condition.  Id. 

5.  Bonds  issued  by  a  manufacturing 
corporation,  and  to  the  knowledge 
of  the  holder  diverted  from  the 
purpose  for  which  they  were  in- 
tended and  authorized,  are  not,in 
the  hands  of  such  holder,  a  debt 
against  the  company  authorizing 
the  maintenance  of  an  action  under 
the  General  Manufacturing  Act 
(g  12,  chap.  40,  Laws  of  1848) 
against  its  trustees  for  a  failure  to 
make  and  file  an  annual  report. 
Kirkland  v.  KiUe.  890 

JSee  Town  Bondiko. 


BROOKLYN  (CITY  OF). 

1,  The  provisions  of  the  statutes  in 
reference  to  street  openings  in  the 
dty  of  Brooklyn  (Chap.  884,  Laws 
of  1854 ;  chap.  63,  Laws  of  1862 ; 
chap.  681,  Laws  of  1868),  contem- 
plate and  authorize  the  application 
of  assessments  for  benefits  upon 
residues  of  lots,  parts  of  which 
are  taken  for  a  street  improvement 
in  reduction  of  awards  for  the 
parts  taken,  and  that  the  liability 
of  the  city  shall  be  limited  to  the 
excess  of  award  over  assessment ; 
bat  in  ascertaining  such  liability, 
each  lot  or  parcel  is  to  be  sepa- 
rately considered,  so  that  an  assess- 
ment on  one  lot  may  not  be  applied 
to  reduce  an  award  in  respect  to 
another,  where  thev  are  separatelv 
valued  and  assessed,  although  both 
are  owned  by  the  same  person. 
Genet  v.  OUy  of  Brooklyn,         296 

2.  The  authority  thus  given  to  re- 
duce an  award,  by  an  assessment 
for  benefit  on  the  residue  of  the 
same  lot,  is  not  in  conflict  with  the 
constitutional  prohibition  against 
taking  private  property  for  public 
use  without  just  compensation. 
(State  Const.,  art.  1,  §  6.)  Id. 

SICKEI5  —  Vol.  LIV. 


8.  It  does  not  render  the  act  obnox- 
ious to  the  constitutional  provision 
that  by  it  the  fixing  of  the  district 
of  assessment  and  the  assessment 
for  benefits  are  distinct  proceed- 
ings, conducted  by  different  bodies, 
.or  Decause  it  requires  the  commis- 
sioners of  estimate  and  assessment 
to  assess  the  whole  expense  of  the 
improvement  upon,  the  district  of 
assessment  fixed  by  the  i)ark  com- 
missioners. Id. 

4.  The  fact  that  the  act  of  1868  for 
the  widening  of  Sackett  and  other 
streets  in  me  city  of  Brooklyn 
(Chap.  681,  Laws  of  1868)  requires 
the  commissioners  therein  named, 
before  an  assessment  is  made,  to 
fix  a  district  of  assessment  to  which 
the  assessment  shall  be  limited, 
and  that  the  whole  expense,  in- 
cluding the  damage  to  land-owners 
shall  M  assessed  upon  the  lands 
embraced  in  the  district,  making 
the  assessment  relatively  equal  as 
between  the  different  parcels  of 
land,  and  may  not  limit  the  assess- 
ment to  the  actual  benefit  to  ^ach 
parcel,  and  then  authorizes  an 
assessment  to  be  applied  in  satis- 
faction of  an  award  for  a  portion 
of  the  lot  taken  for  the  improve- 
ment, does  not  render  the  act  ob- 
noxious to  said  constitutional  pro- 
vision. The  assessment  authorized 
is  an  exercise  of  the  legislative 
right  of  taxation,  all  the  incidents 
of  which  are  within  the  control  of 
the  legislature,  and  in  respect  to 
wliich  its  determination  is  final,  and 
the  application  of  the  sum  assessed 
in  satisfaction  of  an  award  for  land 
taken  is  just  compensation  within 
the  meaning  of  the  Constitution. 

Id. 

BURDEN  OF  PROOF. 

In  proceedings  under  OenercU 

Railroad  Act  to  condemn  lands  for 
railroad  pttrposes,  the  burden  is  upon 
land  ovmer  to  disprove  averment  in 
petition  tTMt  petitioner  is  a  corpora- 
tion. 

See  Inre  N,  F.,  L.  db  W.  B.  B.  Co. 

12 

CANALS. 

1.  Under  the  act  of  1888  (§  18,  chap. 
88 
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805,  Laws  of  1888 ;  §  1,  chap.  821, 
Laws  of  1870),  giving  to  the  board 
of  claims  jurisdiction  to  hear  and 
determine  claims  against  the  State 
for  damages  sustained  "from  the 
canals  or  from  their  use  and  man- 
agement; or  resulting  or  arising 
from  the  negligence  or  conduct  of 
anj  officer  of  the  State  having 
charge  thereof,  or  from  anj  acci- 
dent or  other  matter  or  thing  con- 
nected therewith/'  but  prohibiting 
an  award  unless  a  case  is  made  out 
such  as  would  create  a  legal  lia- 
bility "  were  the  same  established 
against  an  individual  or  corpora- 
tion," the  liability  of  the  State  for 
Injuries  occasioned  by  negligence 
is  not  limited  to  negligence  of  some 
person  described  by  law  as  an  offi- 
cer of  the  State  :  it  assumes  lia- 
bility  also  for  an  injury  caused  by 
the  negligence  of  those  intrusted 
by  the  State  with  the  execution  of 
its  work,  provided  the  law  would, 
under  similar  circumstances,  ad- 
judge a  liability  against  an  indi- 
vidual or  corporation.  (Miller 
ai\d  Dakforth,  JJ.,  dissenting.) 
Sipple  V.  State.  284 

2.  The  evidence  in  support  of  a  claim 
presented  under  said  act  showed 
that  the  injury  complained  of  was 
caused  by  the  opening  of  the  pad- 
die-gates  to  a  lock  in  the  night- 
time, between  half. past  twelve  and 
two  o'clock,  whereby  a  large  quan- 
tity of  water  was  let  into  the  lower 
level  of  the  canal,  which  breached 
the  bank  and  overflowed  and  dam- 
aged the  claimant's  premises.  It 
appeared  by  the  evidence  that  the 
lower  level  was  but  half  a  mile  in 
length  and  was  constructed  upon 
an  embankment  where  a  breach  in 
the  bank  was  liable  to  occur  and 
occasion  great  damage.  It  was  the 
custom  to  keep  lock-tenders  on 
guard  at  all  times  during  the  sea- 
son of  navigation  at  the  lock ;  on 
the  night  in  question  the  only  lock- 
tender  on  duty  left  the  lock  at 
midnight,  leaving  the  paddles  un- 
locked and  unguarded .  So  far  as 
the  proof  showed  he  was  the  only 
person  who  had  authority  to  inter- 
fere with  the  gates  on  that  night ; 
he  testified  that  he  closed  them  at 
half-past  twelve  and  did  not  again 
open  them.     The  board  found  that 


the  break  was  the  reealt  of  a 
want  of  proper  care  on  the  part 
of  the  lock-tender,  and  negligence 
in  leaving  said  lock  without  any 
one  in  charge,  and  made  an  award 
in  favor  of  the  claimant.  Hdd 
no  error;  that  the  board  was  not 
legally  bound  from  such  testi- 
mony, in  the  absence  of  evidence 
showing  who  was  the  offender,  to 
find  that  some  third  person  opened 
the  gates  ;  that  the  lock- tender  was 
not  disinterested  and  the  board  was 
not  bound  to  give  implicit  credit  to 
his  testimony ;  also  that  it  was 
competent  for  it  to  find  that  a 
reasonable  care  required  a  constant 
watch.  Id, 

3.  Also  held  (Miller  and  Danforth, 
JJ.,  dissenting),  that  the  award 
was  sustainable  on  the  ground  of 
an  omission  to  perform  a  duty  re- 
quired of  the  lock-tenders,  and 
which  the  exercise  of  a  reasonable 
care  and  prudence  enjoined  upon 
the  master.  Id. 

4.  The  injury  happened  a  day  before 
the  canal  was  officially  ordered  to 
be  closed  for  the  season,  and  it  was 
frozen  over  at  the  time.  It  waa 
claimed  that  the  lock -tenders  were 
justified  in  leaving  the  lock  un- 
guarded on  account  of  the  prox- 
'imity  of  the  time  for  closing,  and 
the  unnavigable  condition  of  the 
canal.  It  appeared  that  it  was  the 
custom  at  the  close  of  navigation 
to  securely  lock  the  paddle-gates, 
so  that  they  could  not  be  opened  ; 
they  were  left  unlocked  on  the 
night  in  question.  Held  (Miller 
and  Danforth,  JJ.,  dissenting), 
that  it  was  the  duty  of  the  lock- 
tenders  to  guard  the  gates  until 
thev  were  locked  by  the  proper 
authorities.  Id. 

5.  Under  the  said  act  the  State  as- 
sumes obligation  not  only  in  favor 
of  those  navigating  the  canals,  but 
to  the  public  at  large,  to  see  that 
its  canals  are  so  constructed  and 
managed  aa  not  to  cause  injury  to 
others.  ,  Id. 

6.  In  1873,  plaintiff  having  entered 
into  contracts  with  the  State  for 
work  upon  the  Erie  canal  made 
deposits  of  money  with  the  State 
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treasurer  to  seciire  the  perform- 
ance of  the  contracts  as  required- 
hy  the  act  of  1873  (Chap.  766, 
Laws  of  1873).  Prior  to  August, 
1874,  he  fully  performed  said  con- 
tracts. His  work  was  duly  accep- 
ted and  approved  by  the  proper 
State  officers,  and  a  final  account- 
ing was  had  August  10,  1874.  Be- 
fore that  time  the  State  treasurer 
had  deposited  this  money  with  a 
bank  which  subsequently  became 
insolvent,  and  the  money  was  lost. 
In  1876  the  legislature,  in  the  sup- 
ply bill  (Chap.  193,  Laws  of  1876), 
appropriated  money  to  refund 
to  plaintiff  the  money  so  lost,  to 
be  paid  by  the  treasurer  upon  the 
warrant  of  the  State  comptroller. 
Plaintiff  applied  to  the  State  treas- 
urer for  the  certificate,  but  was 
refused.  In  1878,  the  legislature 
again  made  an  appropriation  to 
pay  the  claim,  but  the  State  treas- 
urer again  refused  a  certificate. 
The  claim  was  also  presented  to  the 
State  treasurer  and  State  engineer, 
but  they  refused  to  recognize  its 
validity  or  take  any  steps  for  its 
payment.  After  the  passage  of 
the  act  of  1876  (Chap.  425,  Laws  of 
1876)  authorizing  the  canal  board 
to.  settle  with  contractors  and  pay 
any  sains  due  on  contracts,  in  1877 
and  1878,  plaintiff  presented  peti- 
tions to  the  canal  board  asking  to 
have  the  money  refunded,  which 
were  never  dennitely  acted  upon. 
Plaintiff  filed  a  claim  with  the 
board  of  audit.  May  13, 1882.  That 
board  found  that,  more  than  six 
years  having  elapsed  between  the 
time  the  money  was  due  and  pay- 
able,  and  the  time  the  claim  was 
so  filed,  it  was  barred  by  the  stat- 
ute  of  limitations.  Held  (Dan- 
POUTH  and  Miller,  J  J.,  dissent- 
ing) error;  that  the  money  was 
not  deposited  to  be  repaid  only 
upon  special  demand  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (g  410,  subd.  2),  and  the 
limitation  of  time  was  to  be  com- 
puted from  August  10,  1874  ;  but 
that  the  claim  was  duly  presented 
within  the  meaning  of  the  Consti- 
tution, and  prosecuted  with  reason- 
able diligence ;  that  the  money 
having  been  lost  and  so  not  in  the 
State  treasury,  could  not  be  re- 
funded according   to  the  provis- 


ions of  the  act  of  1878,  upon  the 
certificate  of  the  State  engineer  and 
canal  commissioner,  but  only  after 
some  new  legislative  provision  for 
its  repayment  had  been  made,  and 
therefore  that  plaintiff  could  not 
be  charged  with  default  or  omis- 
sion in  not  procuring  such  certifi- 
cate.    Oorkingt  v.  JSicUe,  491 

7.  Also  A^(Danfobth  and  MiLLBB, 
JJ.,  dissenting),  that  the  action  of 
the  legislature  in  1876  and  1878 
was  a  full  recognition  of  the  lia- 
bility of  the  State,  such  as  between 
individuals  would  have  defeated 
the  running  of  .any  prior  time  as 
a  bar,  and  the  same  effect  must 
be  given  to  its  acts  as  against  the 
State ;  and  that,  therefore,  the 
claim  was  not  barred  by  any  limi- 
tation of  time  when  the  claim  was 
presented  to  the  board  of  audit. 

Id. 


CASES       REVERSED,      DISTIN- 
GUISHED, ETC. 

Knight  v.  i^.  T.,  L.  K  cfe  TT.  B.  E, 
Go,  (30  Hun,  415),  reversed.  KnigM 
v.  N.  r.,  Z.  E.  <fe  TT.  R.  R.  Co.  25 

(?ef6  V.  Topping  (83  N.  Y.  46),  lim- 
ited.   LUtU  V.  Lynch.  114 

Ryan  v.  N.  T,  G.  R,  R.  Go,  (86  N. 
Y.  210),  distinguished.  Lofiery  v. 
Manhattan  R,  Go.  164 

Penn,  R.  R,  Go.  v.  Kerr  (62  Penn. 
St.  333),  distinguished.  Lotoery 
V.  Manhattan  R.  Go.  164 

Brincherhoff  v.  Bowtwick  (84  Hun, 
852),  reversed.  BrinckerTioff  v. 
Boaitoick,  185 

Ounningham  v.  PeU  (6  Paige,  655), 
distinguished.  Brincherhoff  v. 
Bostwick.  195 

mckey  V.  Taaffe  (32  Hun,  7),  re- 
versed.   Hickey  v.  Taaffe.         205 

GawleyY.  People  (88  N.  Y.  464),  dis- 
tinguished. Hickey  v.  Taaffe.    209 

People  V.  Lyon  (33  Hun,  623),  re- 
versed.   People  V.  Lyon.  210 
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Fauett  r.  Smith  (28  N.  Y.  252),  dis- 
tingaished  and  limited.  People  v. 
Lpon.  219 

Segerich  ▼.  Keddie  (82  Han,  141),  re. 
versed.    Hegerich  v.  Keddie,    258 

TertoH  v.  F«t«a«  (16  How.  Pr.  8), 
overraled.  Hegerich  ▼.  Keddie,  268 

JVekJdAoOT  V.  G^.  2.  5.  i2.  (7(?.  (88  Vt. 
294),  distingalBhed.  Hegerich  v. 
Keddie.  269 

0.  <fc  X.  a  E,  -B.  Co.  V.  F.  dt'G.  E.  R 
Co.  (68  N.  y.  176),  dlstingoiBhed. 
Mingay  v.  Holly  fiffg.  Co.  274 

At  Dock  Co.  V.  Zi&Zw  (45  N.  Y.  499), 
distinguiBhed.  Mingay  v.  HoUy 
Mfg.  Co.  274 

Conaughty  v.  fiiir.  Cb.  Bk.  (92  N.  Y. 
401),  distinguiBhed.  Mingay  v. 
J9(>%  iCr^.  Co.  274 

GUbtf  V.  PAiBipi  (13  N.  Y.  114),  dis- 
tinguished. CoykendaU  v.  (7<m- 
<^a&^.  816 

Houghton  v.  Jfc^t^Zi/a  (26  How.  Pr. 
270),  distinguished.  CoykendaU  ▼. 
Constable.  816 

Bttrr  V.  Smith  (21  Barb.  262).  distin- 
guished.    CoykendaU  y.  Constable. 

816 

Fuller  V.  Bennett  (21  N.  W.  Rep. 
488),  distinguished.  CoykendaU  v. 
Constable.  816 

■ 

.Krfcw  a  cfe  jB.  (7<?.  V.  Avery  (88  N.  Y. 
81),  distinguished.  Maculiar  v. 
McKinUy  858 

Peopfd  V.  Jtfbra?  (85  Hun,  528),  re- 
versed.    People  V.  Marx.  877 

Johnson  V.  iTvn*  (28  Wend.  87),  dis- 
tinguished and  limited,  in  re 
Waits.  444 

Abraham  v.  Plestoro  (8  Wend.  588), 
distinguished  and  Umited.  In  re 
WaUe.  450 

Mossdman  v.  (7a«n  (84  Barb.  66 ;  4  T. 
&  C.  171),  overruled.    In  re  Waite. 

450 

Oilman  v.  JT^ilrtZAs  (17  J.  &  S.  463), 
reversed.  Oilman  y.  McArdle.  451 


People,  exrel.  McDonald,  v.  jBr4P02^(83 
Hun,  568),  reversed.  People ,  exrsL 
McDonald,  v.  Keeler.  465 

JIf26(mm  v.  Thompson  (108  U.  S. 
168),  distinguished.  People,  ex  rel. 
McDonald  v.  £eeler.  476 

Livingston  v.  Gre^wd  (52  N.  Y.  118), 
distinguished.  NeUUy.  NeUU.  514 

.fi^rn&ury  v.  Sheldon  (68  N.  Y.  227), 
distinguished.  NeUisY.  NeUis.  514 

JTo^y  V.  KeUy  (5  Lans.  448  ;  61  N.  Y. 
47),  distinguished.  NeUU  v.  NeUu. 

514 

Co^TM  V.  CoUins  (80  N.  Y.  1),  distin- 
guished.    M^ritt  v.  MerriU.    643 

Ooddard  v.  iSeOdf  (90  N.  Y.  199).  dis- 
tiuguished.   Ooddard  v.  ^Sih^.  640 

People,  ex  rel.  Munday,  v.  Bd.  Mre 
GomWs  (72  N.  Y.  445),  distinguished. 
Morris  v.  Mayor^  etc.  645 

People,  ex  rel.  DumahaiU,  v.  Bd  i7¥r« 
C&mV«  (96  N.  Y.  672),  distin- 
guished. Morris  V,  Mayor,  etc,  645 

Eehberg  v.  Mayor,  etc.  (91  N.  Y.  137), 
distinguished.  Eehberg  v.  Mhyor, 
etc.  652 

CERTIORABL 

The  act  of  1880  (Chap.  269,  Laws  of 
1880),  giving  a  remedy  by  cerHo- 
rari,  to  review  and  correct  an  il- 
legal or  excessive  assessment,  does 
not  permit  a  party  complaining  of 
an  assessment  who  has  omitted  to 
avail  himself  of  the  opportunity 
provided  by  statute  to  remedy  hie 
grievance,  after  the  assessment  has 
been  confirmed  by  lapse  of  time,  to 
arrest  the  collection  of  the  tax  by 
a  proceeding  under  said  act.  Peo- 
pie,  ex  rel.  v.  Corners  of  Taxes,  etc 

254 

CHATTEL  MORTaAGE. 

1.  Under  the  provisions  of  the  act  of 
1858  (Chap.  814,  Laws  of  1858), 
authorizing  executors  and  adminis- 
trators to  disaffirm  contracts  made 
by  their  testator  or  intestate.  In 
fraud  of  creditors,  where  the  testa- 
tor or  intestate  died  insolvent,  and 
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making  hny  person  who  has  re- 
ceived any  portion  of  the  estate  in 
fraud  of  creditors  liable  therefor, 
an  administrator  may  disafBirm  a 
chattel  mortgage,  executed  by  the 
deceased  in  fraud  of  creditors,  and 
may  maintain  an  action  against  the 
mortgagee  for  property  taken  by 
him  under  the  mortgage.  FotU  v. 
Hart.  168 

2.  A  chattel  mortgage  is  fraudulent 
and  void  as  to  creditors  where  it 
was  given  with  a  tacit  or  express 
understanding  and  arrangement 
that  the  mortgagee  may  sell  and 
dispose  of  tlie  mortgaged  property, 
and  apply  the  avails  to  his  own 
use.  Id, 

8.  Such  an  agreement  may  be  In- 
'f erred  from  the  fact  that  the  mort- 
gagor does,  with  the  knowledge 
and  assent  of  the  mortgagee,  so 
sell  and  dispose  of  the  property 
and  apply  the  avails.  Id, 

4.  In  such  an  action,  plaintiff  was 
allowed  to  prove  a  statement  made 
at  the  time  the  mortgage  was  exe- 
cuted, by  an  agent  of  the  mort- 
gagees, who  acted  for  them,  to  the 
mortgagor,  to  the  effect  that  it 
would  not  affect  the  latter  in  any 
way  to  give  it.  Held  no  error ; 
that  it  was  competent  as  part  of 
the  res  geatcB.  Id, 

By  manufacturing    corpora- 
tion, validity  of. 
See  Lord  v.  F.  F.  G,  Co. 
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CIVIL  DAMAGE  ACT. 


An  action  under  OivU  Damage 

Act  abates  on  death  of  defendant  and 
cannot  be  revived  against  Ms  per- 
sonal representatives. 

See  Moriorty  v.  Bardett,  651 


CODES. 

See  CoDB  OF  Civil  Pbocsdubb. 
Penal  Code. 


CODE    OF    CIVIL   PROCEDURE. 

§    2!&^.  Brinckerhoff^.Bostwick.t&& 
a    894.  Brinckerhojf  v.  Bostwiek,  185 


§  410.  CorkirwsY,  The  State.  491 
§   ^^etseq.  WoerishofferY.N,R. 

a.  Co.  898 

§§   834,  836.  Westoverv.  A.  L. 

Ins.  Co.  56 

g   988.  /.    F.     Department     v. 

Beecher.  429 

§  1019.  Little  V.  Lyneh.  112 

§  1776.  In  re  N.  Y.  L.  A  W.  R. 

B.  Co.  12 

§  1871.  ToOes  v.  Wood.  (Mem.)  616 
i  1902.  Hegerich  v.  Keddie.  258 

§  2070.  People,  exreL  v.  Bicha/rds. 

{Mem.)  620 

§  8253.  Mingay  v.  H.  M.  Co.       270 


COMITY. 

By  the  comity  of  nations,  the  title  of 
a  foreign  assignee  in  bankruptcy 
is  recognized  and  enforced  when  it 
can  be  done  without  injustice  to 
the  citizens  of  the  State,  and  with-, 
out  prejudice  to  creditors  pursuing 
their  remedies  here  under  our  stat- 
utes ;  provided,  also,  such  title  is 
not  in  conflict  with  the  laws  or 
public  policy  of  the  State,  and  the 
foreign  court  had  jurisdiction  of 
the  bankrupt.    In  re  Waite.     433 


COMMON  CARRIER. 

In  an  action  for  an  alleged  conver- 
sion of  certain  trunks  and  their 
contents,  it  appeared  that  plaintiff, 
with  his  family  and  baggage  (nine 
trunks),  went  to  defendant's  depot 
to  take  passage  to  Chicago.  The 
baggage-master  demanded  an  addi- 
tional sum  for  extra  baggage,  and 
refused  to  deliver  checks  unless  it 
was  paid.  ,  Plaintiff  refused  to  pay 
and  demanded  his  baggage,  which 
the  baggage-master  refused  to  de- 
liver  for  the  alleged  reasbn  that  it 
had  been  placed  in  the  baggage- 
van  in  such  a  position  as  to  make 
it  inconvenient  or  impossible  to  re- 
deliver it  in  time  for  the  train  to 
depart  on  schedule  time.  Plain- 
tiffs evidence,  however,  tended  to 
show  that  the  baggage  was  in  plain 
sight  and  accessible  in  the  van, 
jand  that  there  was  sufficient  time 
to  remove  it.  Plaintiff  refused  to 
take  passage  and  left  the  baggage 
in   defendant's    possession.     The 
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next  day  plaintiff  called  on  defend- 
ant's president  who  promised  that 
the  baggage  should  be  stopped  at 
Pittsburg  and  delivered  to  plaintiff 
there,  and  gave  the  latter  an  order 
authorizing  him  to  receive  it  with- 
out checks ;  he,  with  his  family, 
thereupon  took  passage  on  defend- 
ant's  road  for  Chicago;  on  arriving 
at  Pittsburg  he  applied  to  defend- 
ant's baggage-master  for  his  bag- 
gage, but  was  informed  that  it  had 
gone  on  to  Chicago.  The  baggage- 
master  gave  him  an  order  directing 
the  agent  at  Chicago  to  deliver  the 
baggage  to  him  on  demand.  It 
arrived  at  Chicago  that  day,  and 
was  stored  in  defendant's  depot, 
and  the  following  night  the  depot 
with  a  greater  portion  of  the  iMig- 
gage  was  destroyed  by  fire.  Plain- 
tiff stopped  over  one  train  and  ar- 
rived at  Chicago  the  next  day. 
^  ffeld,  that  the  facts  authorized  a 
finding  of  a  conversion  of  the  bag- 
gage at  Philadelphia,  and  that 
there  was  not,  subsequently,  such 
a  renewal  of  the  relations  of  carrier 
and  passenger,  and  such  a  resump- 
tion of  possession  and  control 
thereof  by  defendant  as  consti- 
tuted a  waiver  of  any  claim  except 
for  nominal  damages  for  such  con- 
version ;  that  assuming  the  original 
wrongful  conversion  a  duty  rested 
upon  defendant,  if  it  desired  to 
escape  liability,  to  replace  in  the 
actual  custody  and  possession  of 
plaintiff  the  property  wrongfully 
taken  from  him.  McGarmick  v. 
Pmn,  a  R  R,  Go,  65 

See  Railroad  Cobforations. 


COMPROMISE. 

1.  A  compromise  made  by  a  debtor 
with  his  creditor  may  not  be  as- 
sailed  on  the  ground  that  the 
debtor  omitted  to  disclose  his  finan- 
cial  condition.  Where  he  is  not 
questioned  in  regard  thereto,  and 
does  nothing  to  mislead,  he  is  not 
bound  to  make  any  such  disclos- 
ure.   Oraham  v.  Meyer.  611 

2.  Tlie  fact  that  a  litigated  claim  has 
gone  Into  judgment  does  not  make 
it  an  undisputed  claim.  Id, 


3.  Where  the  defendant  claims  the 
judgment  to  be  erroneous,  and 
threatens  to  appeal  therefrom,  and 
thereupon  the  plaintiff  agrees  to  a 
compromise,  it  is  to  be  treated  as 
a  compromise  of  a  disputed  claim, 
and  can  only  be  set  aside  for  fraud. 

Id. 

4  Before  it  can  be  annulled  on  that 
ground,  plaintiff  is  bound  to  restore 
to  defendant  whatever  he  received 
as  a  consideration  for  the  compro- 
mise, and  so  far  as  possible,  any 
right  lost  in  consequence  thereoL 

Id„ 


CONSTITUTION. 

A  witness  summoned  before  a  legis- 
lative committee  has  no  oonstita- 
tional  or  legal  right  to  be  attended 
by,  or  to  the  aid  of,  counsel  on  his 
examination.  The  provision  of  the 
State  Constitution,  declaring  that 
"  in  any  trial  in  any  court  what- 
ever the  party  accused  shall  be  al- 
lowed to  appear  and  defend  *  *  * 
with  counsel,"  has  no  application 
to  a  mere  witness  who  is  not  a 
party.     People,  ex  rel,  v.  Keeler, 

463 

CONSTITUTIONAL  LAW. 

1.  The  authority  given  by  the  statute 
in  reference  to  street  improvements 
in  the  city  of  Brooklyn  (Chap.  384, 
Laws  of  1854;  chap.  63,  Laws  of 
1862  ;  chap.  631.  Laws  of  1868),  to 
reduce  an  award  for  land  taken  by 
an  assessment  for  benefit  on  the 
residue  of  the  same  lot,  is  not  in 
conflict  with  the  constitutional 
prohibition  against  taking  private 
property  for  public  use  without 
just  compensation.  (State  Const., 
art.  1,  §  6.)  -Gena  v.  City  qf  Bldyn, 

296 

2.  It  does  not  render  the  act  obnox- 
ious to  the  constitutional  provision 
that  by  it  the  fixing  of  the  district 
of  assessment  and  Hhe  assessment 
for  benefits  are  distinct  proceed- 
ings, conducted  by  different  bodies, 
or  oecause  it  requires  the  commis- 
sioners of  estimate  and  assessment 
to  assess  the  whole  expense  of  the 
improvement  upon  the  district  of 


INDEX. 


703 


assessment  fixed  by  the  park  oom- 
missioners.  Id, 

8.  The  fact  that  the  act  of  1868  for 
the  widening  of  Sackett  and  other 
streets  in  tne  city  of  Brooklyn 
(Chap.  681,  Laws  of  1868)  requires 
the  commissioners  therein  named, 
before  an  assessment  is  made,  to 
fix  a  district  of  assessment  to  which 
the  assessment  shall  be  limited, 
and  that  the  whole  expense,  in- 
cluding the  damage  to  land-owners, 
shall  be  assessed  upon  the  lands 
embraced  in  the  district,  making 
the  assessment  relatlyely  equal  as 
between  the  different  parcels  of 
land,  and  may  not  limit  the  assess- 
ment to  the  actual  benefit  to  each 
parcel,  and  then  authorizes  an  as- 
sessment to  be  applied  in  satisfac- 
tion of  an  award  for  a  portion  of 
the  lot  taken  for  the  improvement, 
does  not  render  the  act  obnoxious 
to  said  constitutional  provision. 
The  assessment  authorized  is  an 
exercise  of  the  legislative  right  of 
taxation,  all  the  incidents  of  which 
are  within  the  control  of  the  legis- 
lature, and  in  respect  to  which  its 
determination  is  final,  and  the  ap- 
plication of  the  sum  assessed  in 
satisfaction  of  an  award  for  land 
taken  is  just  compensation  within 
the  meaning  of  the  Constitution. 

Id. 

4.  The  right  to  liberty  secured  to 
the  citizen  by  constitutional  pro- 
hibitions (State  Const.,  art.  1,  §§  1» 
6,  U.  S.  Const.,  14th  Amend.)  in- 
eludes  not  only  the  right  to  free- 
dom of  the  person  from  restraint, 
but  also  the  right  to  adopt  and 
follow  such  lawful  industrial 
pursuits  not  injurious  to  the  com- 
munity, as  he  may  see  fit.  People 
V.  Marx.  877 

5.  A  legislative  enactment,  therefore, 
which  absolutely  prohibits  an  im- 
portant branch  of  industry,  not 
injurious  to  the  community,  and 
not  fraudulently  conducted,  solely 
for  the  reason  that  it  competes 
with  another,  and  may  reduce  the 
price  of  an  article  of  food,  is  un- 
constitutional. 7(2. 

6.  Accordingly  ?iM,  that  the  pro- 
vision of  the  act   of   1884  (§   4, 


chap.  203,  Laws  of  1884),  prohibit- 
ing the  manufacture  or  sale  as  an 
article  of  food  of  any  sulMtitute 
for  butter  or  cheese  produced  from 
pure,  unadulterated  milk  or  cream, 
is  unconstitutional,  inasmuch  as 
the  prohibition  is  not  limited  to 
unwholesome  or  simulated  sub- 
stitutes, but  absolutely  prohibits 
the  manufacture  or  sale  of  any 
compound  designed  to  be  used  as 
a  substitute  for  butter  or  cheese, 
however  wholesome,  valuable  or 
cheap  it  may  be,  and  however 
openly  and  fairly  the  character  of 
the  substitute  may  be  avowed  and 
published;  and  that  a  conviction 
under  said  provision  for  a  sale  of 
oleomargarine,  where  it  appeared 
that  the  true  character  of  the  article 
was  avowed,  and  that  the  substi- 
tute was  wholesome  as  an  article 
of  food,  was  error.  Id. 

7.  The  provision  of  the  Revised  Stat- 
utes conferring  the  power  upon 
either  house  of  the  legislature  to 
punish  as  for  a  contempt  a  witness 
refusing  to  answer  before  it,  or 
before  a  committee  in  legislative 
proceedings  (1  R.  S.  154,  §  13,  sub. 
4),  and  the  subsequent  ones  pro- 
viding for  its  enforcement  are  not 
violative  of  the  constitutional  pro- 
visions declaring  that  no  person 
shall  be  deprived  of  life,  liberty 
or  property,  without  due  process 
of  law ;  as,  if  those  provisions 
were  within  the  power  of  the  leg- 
islature to  enact,  proceedings  under 
them  are  '*  due  process  of  law." 
Peoj:^,  ex  rel,  v.  ieeler.  463 

8.  The  legislature  had  power  to  en- 
act said  provisions;  such  legisla- 
tion is  not  prohibited  or  restrained 
by  the  State  Constitution  or  the 
Constitution  of  the  United  States, 
and  except  as  thus  limited,  the 
State  legislature  possesses  the 
whole  legislative  power  of  the 
State.  Id. 

9.  Notwithstanding  the  division  of 
powers  between  the  co-ordinate 
branches  of  the  State  government, 
and  the  vesting  of  the  judicial 
powers  in  the  courts,  certain  pow- 
ers in  their  nature  judicial  belong 
to  the  legislature,  and  a  statute  is 
not  necessarily  void  which  involves 
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action  on  the  part  of  either  house 
in  its  nature  judicial.  Id. 

10.  Where  the  statute  relates  to  the 
proceedings  of  the  legislative  body 
itself,  and  is  necessarj  and  appro- 
priate to  enable  it  to  perforin  its 
constitutional  functions,  it  is  not 
such  an  invasion  of  the  province  of 
the  judiciary  as  to  bring  it  within 
any  implied  prohibition  of  the  Con- 
stitution. Id. 

11.  The  power  of  obtaining  informa- 
tion for  the  purpose  of  framing 
laws  to  meet  supposed  or  appre- 
hended evils  is  necessary  and  be- 
longs to  the  legislature,  and  statu- 
tory  provisions,  such  as  are  con- 
tained in  the  Revised  Statutes  (1  R. 
S.  158,  §  1  ^  9eq.),  authorizing  leg- 
islative committees  to  take  testi- 
mony and  summon  witnesses,  are 
within  the  limits  of  legislative 
powers,  as  is  also  a  statute  author- 
izing either  house  to  enforce  its 
process  by  imprisonment  of  a  recu- 
sant witness.  Id. 

13.  The  act  of  1875  (Chap.605,  Laws 
of  1875),  in  relation  to  the  fees  of 
the  county  treasurers  of  Monroe 
and  Seneca,  is  not  violative  of  the 
provision  of  the  State  Constitution 
(Art.  8,  §  18),  prohibiting  the  pas- 
sage  of  a  private  or  local  bill,  in- 
creasing or  decreasing  the  fees, 
percentages,  or  allowances  of  pub- 
lic officers  during  their  terms  ;  it 
does  not  in  terms  apply  to  the 
county  treasurers  in  office  at  the 
time  of  its  passage,  and  it  is  to  be 
presumed  the  legislative  intent 
was  to  make  it  applicable  only  to 
future  treasurers.  Bd.  Sup*rs  v. 
Allen.  532 

13.  Nor  is  said  act  violative  of  the 
constitutional  provision  (Art.  3, 
§  23),  directing  the  legislature  to 
confer  by  general  laws  upon  boards 
of  supervisors  additional  powers 
of  local  legislation  and  adminis- 
tration, as  said  provision  contains 
nothing  prohibitory.  Id. 

14.  Said  act  does  not  contravene  the 
provision  of  said  Constitution  (Art. 
8,  §  16),  prohibiting  the  passage  of 
a  local  or  private  bill,  embracing 
more  than  one  subject  and  requir- 


ihat  to  be  ezpreased  in  the 
title.  Id. 

15.  The  title  of  the  act  of  1870  (Chap. 
213,  Laws  of  1879),  in  relation  to 
the  same  subject,  also  answers  the 
requirements  of  said  constitutional 
provision.  Id. 

16.  The  act  of  1879  does  not  appro- 
priate money  of  the  State  and  so  is 
not  within  the  provision  of  said 
Constitution  (Art.  1,  §  9),  requir- 
ing a  two-thirds  vote,  where  an  act 
appropriates  public  moneys  for 
local  purposes.  Id. 

17.  Where  a  treasurer  of  one  of  the 
counties  named  refused  to  pay 
over  the  commissions  on  State 
taxes,  in  an  action  upon  his  official 
bond,  hddf  that  having  received 
the  fund  under  and  by  virtue  of 
said  acts,  he  could  not  set  up  their 
invalidity  and  on  that  ground  claim 
to  retain  it  for  himself  as  against 
the  party  for  whose  benefit  he  re- 
ceived it.  Id. 

18.  The  fact  that  the  act  entitled 
'*  An  act  laying  out  public  places 
and  parks  in  the  twenty-thiM  and 
twenty-fourth  wards  of  the  city  of 
New  York,  and  in  the  adjacent 
district  of  Westchester  county, 
etc."  (Chap.  622,  Laws  of  1884), 
contains  provisions  authorizing  the 
use  of  one  of  the  parks  for  military 
purposes  (§  6),  and  extending  the 
jurisdiction  of  the  department  of 
public  parks  of  the  city  over  the 
whole  of  the  newly-acquired  terri- 
tory, does  not  render  it  obnoxious 
to  the  constitutional  provision  de- 
claring that  a  local  or  private  bill 
shall  contain  but  one  subject, 
which  shall  be  expressed  in  the 
title  (State  Const.,  art.  8,  g  16) ; 
said  provisions  are  within  the 
scope  of  the  general  subject  so  ex- 
pressed.   In  re  Mayor,  etc.        569 

19.  Said  act  is  not  violative  of  the  con- 
stitutional provision,  declaring 
that  no  person  shall  be  deprived 
of  property  without  due  process  of 
law,  and  prohibiting  the  taking 
private  property  for  public  use 
without  just  compensation  (State 
Const.,  art.  1,  §  6) ;  a  sufficient 
provision  is  made  for  notice  and 
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hearing  to  oonstltute  due  process 
of  law,  and  the  act  provides  a  oer- 
tain  definite  and  adequate  source 
and  manner  of  payment,  as  the 
municipalitj  is  absolutely  re- 
quired to  pay,  within  four  months 
after  the  confirmation  of  the  com- 
missioners' report,  the  compensa- 
tion awarded  to  parties  interested 
(§  6),  and,  in  case  of  default,  is 
made  liable  after  demand  to  an 
action  at  tbe  suit  of  any  such 
party;  the  act  also  provides  for 
and  protects  the  rights  of  all  par- 
ties  interested.  Id. 

20.  The  fact  that  the  act  specifies 
the  first  judicial  district  as  the  one 
wherein  proceedings  under  it  are  to 
be  instituted  does  not  bring  it  in 
conflict  with  the  constitutional  pro- 
hibition (Art.  3,  §  18)  against  the 
passage  of  a  local  or  private  bill, 
"providing  for  changes  of  venue  in 
civil  or  criminal  cases  ; "  the  venue 
of  such  a  proceeding  falls  within 
the  legislative  discretion.  Id. 

21.  The  act  is  not  in  hostility  to  the 
provision  of  the  Constitution  that 
whenever  private  property  is  taken 
for  public  use,  the  compensation, 
when  **  not  made  by  the  State, 
shall  be  ascertained  by  a  jury,  or  by 
not  less  than  three  commissioners" 
(Art.  1,  §  7);  three  commissioners 
are  required,  and  two  are  author- 
ized to  act  only  where  the  other, 
having  opportunity,  declines  to 
take  part,  or  is  unable  to  be  pres- 
ent, or  differs  from  his  associates, 
and  the  giving  a  majority  a  right 
to  act  under  such  circumstances 
meets  the  constitutional  require- 
ment. Id. 

2S^  The  provision  of  the  act  extend- 
ing the  jurisdiction  of  the  depart- 
ment of  public  parks  over  that 
portion  of  the  land  authorized  to 
be  acquired  under  it,  outside  of  the 
city  and  in  Westchester  county 
limits,  is  not  violative  of  that  pro- 
vision of  the  Constitution  which 
preserves  to  counties,  cities,  towns, 
etc.,  the  right  to  elect  their  own 
local  officers  (Art.  10,  §2);  the  park 
police  do  not  become  Westchester 
county  officers,  and  no  officers  of 
that  county  are  legislated  out  of 
office.  Id. 

SiCKBifl  —  Vol.  LIV. 


23.  It  se&ms  that  if  this  was  a  tnae- 
ble  objection,  the  effect  would  be 
simply  to  annul  an  unessential  de- 
tail of  the  act  without  interfering 
with  the  residue.  Id. 

24.  Also  held,  the  fact  that  under  the 
act  the  city  was  authorized  to  incur 
a  debt  for  the  purchase  of  lands 
outside  of  the  boundaries  of  the 
city  did  not  bring  it  within  the 
provision  of  the  Constitution  pro- 
hibiting a  city  from  incurring  a 
debt  except  for  city  purposes;  such 
a  purpose  is  not  limited  to  a  work 
or  expenditure  within  the  city.   Id. 

25.  To  constitute  a  city  purpose 
within  the  meaning  of  the  con 
stitutional  prohibition,  the  pur- 
pose must  be  primarily  for  the 
benefit,  use  or  convenience  of  the 
city,  as  distinguished  from  that  of 
the  country  outside,  although  the 
latter  may  be  incidentally  bene- 
fited,  and  the  work  must  be  of  such 
a  character  as  to  show  the  predomi- 
nance of  that  purpose,  and  must 
be  within  the  ordinary  range  of 
municipal  action.  Id. 

26.  The  acquiring  and  maintaining 
public  parks  is  within  that  range, 
and  the  acquiring  thereof  so  near 
to  the  city,  although  beyond  its 
boundaries,  as  to  be  convenient 
and  accessible,  and  likely  to  be 
overtaken  and  surrounded  by  the 
city's  growth,  satisfies  the  first  con- 
dition. Id. 

27.  It  seenw  that  to  authorize  the  re- 
versal by  the  courts  of  the  legisla- 
tive decision  manifested  by  the 
passage  of  an  act  as  to  what  is  a 
city  purpose,  the  case  must  be  a 
clear  one,  conclusively  showing  an 
underlying  purpose  different  from 
the  city's  use  or  convenience.     Id. 


CONSTRUCTION. 

1.  While  the  rule  requiring  a  strict 
construction,  as  against  the  gran- 
tee, of  a  grant  from  the  State  does 
not  apply  in  all  of  its  severity,  and 
in  all  cases  where  the  grant  is  for 
a  good  consideration,  it  may  not  be 
relaxed  when  the  grant  relates  to 
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riglits  which  the  State  holds  in 
trust  for  the  pablic  use,  such  as 
the  supervision  of  public  high- 
ways and  the  control  of  navigable 
waters.    Dermott  v.  State.        102 

2.  Where  the  plain  meaning  of  a 
statute  requires  that  a  retroactive 
efiEect  shall  be  given  to  it,  and  hj 
BO  doing  no  vested  rights  are  de- 
stroyed, no  reason  or  rule  of  con- 
struction prohibits  it,  and  where 
it  appears  clearly  that  the  object 
of  the  act  is  to  obviate  controver- 
sies between  innocent  parties  aria- 
ing  out  of  defective  legislation  or 
the  improper  conduct  of  public 
officers,  and  to  accomplish  this 
object  it  is  necessary  to  give  it  a 
retroactive  effect,  although  there 
are  no  express  words  in  the  act 
giving  such  an  effect  to  it,  it  is  the 
duty  of  the  court  to  so  construe  it. 
People,  ex  reL  v.  Spicer.  225 


CONTEMPT. 

1.  As  by  the  Penal  Code  (§  724)  it  is  de- 
clared that  it  does  not  affect  "  any 
power  conferred  by  law  upon  any 
public  body  *  *  *  to  impose 
or  inflict  punishment  for  a  con- 
tempt," the  provision  of  the  Re- 
vised Statutes  conferring  the  power 
upon  either  house  of  the  legislature 
to  punish  as  for  a  contempt,  a  wit- 
ness refusing  to  answer  before  it 
or  before  a  committee  in  legisla- 
tive proceedings  (1  R.  S.  154,  §  13, 
sub.  4),  was  not  abrogated  by  the 
two  provisions  of  the  Penal  Code, 
one  (§  69)  making  such  refusal  a 
misdemeanor,  the  other  (§  719)  de- 
claring that  offenses  specified  in 
said  Code, committed  after  its  going 
into  effect,  must  be  punished  ac- 
cording to  its  provisions  **  and  not 
otherwise,"/  People,  ex  rel.  v. 
Keeler.  463 

2.  So,  also,  as  by  said  Code  (§  677), 
it  is  declared  that "  an  act  or  omis- 
sion which  is  made  criminal  and 
punishable  in  different  ways  by 
different  provisions  of  law  may  be 
punished  under  any  one  of  those 
provisions,  but  not  under  more 
than  one,"  the  rule  that  no  person 
can  be  punished  twice  for  the  same 
offense  does  not  require  the  abro- 


gation of  said  piovlBion  of  the  Re- 
vised Statutes.  /(/. 

3.  The  said  provision  and  the  subse- 
quent ones  providing  for  its  en. 
forcement  are  not  vicuative  of  the 
constitutional  provisions  dc»clariog 
that  no  person  shall  be  deprived  of 
life,  liberty  or  property,  without 
due  process  of  law;  as,  if  those 
provisions  were  within  the  power 
of  the  legislaturo  to  enact,  proceed- 
iogs  under  them  are  *^  due  process 
of  law."  Id. 

4.  The  legislature  had  power  to  en- 
act said  provisions;  such  legisla- 

•  tion  is  not  prohibited  or  restrained 
by  the  State  Constitution  or  the 
Constitution  of  the  United  States, 
and  except  as  thus  limited,  the 
State  legislaturo  possesses  the 
whole  legislative  power  of  the 
State.  Id. 

5.  The  power  of  obtaining  informa- 
tion for  the  purpose  of  framing 
laws  to  meet  supposed  or  appre- 
hended evils  is  necessary  and  be- 
longs to  the  legislature,  and  statu- 
tory provisions,  such  as  are  con- 
tained in  the  Revised  Statutes  (1 
R.  S.  158.  §  1  6<  seg.\  authorising 
legislative  committees  to  take 
testimony  and  summon  witnesses, 
aro  within  the  limits  of  legislative 
powers,  as  is  also  a  statute  author- 
izing either  house  to  enforce  its 
process  by  imprisonment  of  a  recu- 
sant witness.  Id. 

6.  The  relator,  a  witness  summoned 
before  said  investigating  commit- 
tee,  was  allowed  to  be  attended  and 
advised  by  counsel;  he  having  de- 
clined to  answer  certain  questions 
put  to  him,  on  the  c'round  of  the 
advice  of  counsel,  the  committee 
directed  its  chairman  to  no  longer 
recognize  his  right  to  have  counsel 
present ;  thereupon  the  counsel 
instructed  the  witness  to  withdraw 
from  the  committee,  which  he  did 
without  its  permission,  after  being 
advised  that  his  examination  was 
not  concluded,  warned  not  to  leave 
and  Informed  that  if  he  did  so  it 
was  at  his  peril,  ffeld,  that  it  was 
immaterial  whether  the  questions 
which  the  witness  ref  usckI  to  an- 
swer were  proper  or  not,his  ref  osal 
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to  remain  and  submit  to  farther 
examination  was  a  contempt,  s ob- 
jecting him  to  punishment.     Id, 


CONTRACT. 

1.  The  provisions  of  the  statute  of 
frauds,  making  certain  agreements 
invalid  unless  in  writing,  do  not 
require  the  whole  agreement  to  be 
embodied  in  one  writing.  When 
there  has  been  a  protracted  corre- 
spondence between  the  parties  in 
relation  to  the  subject-matter  all  of 
the  letters  maj  be  considered,  and 
if,  taken  together,  they  show  what 
the  agreement  was,  and  meet  the 
requirements  of  the  statute,  it  is 
sufficient.    Peck  v.  Vandemark,  29 

2.  An  ante-nuptial  contract  may  be 
established  by  letters  between  the 
parties  written  before  marriage. 

Id. 

8.  A  corporation  may,  in  a  legfal 
sense,  be  guilty  of  a  fraud,  and 
the  rule  that  one  who  has  been  in- 
duced by  the  fraud  of  another, 
under  the  guise  of  a  contract,  to 
part  with  his  property,  may,  upon 
discovery  of  the  fraud,  rescind  the 
contract  and  reco  vert  be  property, 
unless  it  has  come  to  the  possession 
of  a  bona  fide  holder,  applies  as 
well  when  a  corporation  as  when 
a  natural  person  is  the  wrong- 
doer.    Cragie  v.  Hadley.  131 

4.  In  an  action  to  recover  the 
alleged  purchase-price  of  a  num- 
ber of  boxes  of  seeds,  plaintiff 
proved,  under  objection  and  excep- 
tion, that  at  the  time  of  a  negotia- 
tion for  a  sale  by  B.,  plain  tifTs 
assignor,  of  a  quantity  of  seeds  and 
other  property  to  the  firm  of  H.  8. 
&  Co.,  at  a  lump  price,  a  member 
of  that  firm  insisted  that  the  seeds 
in  question  should  be  included ; 
this  B.  refused.  Thereupon  de- 
fendants, the  other  members  of 
said  firm,  told  B.  that,  if  he  would 
allow  the  seeds  to  go  in,  they 
would  pay  for  them  at  the  same 
rates  allowed  for  the  other  seeds  ; 
this  B.  agreed  to,  and,  in  reliance 
upon  the  agreement,  signed  a  bill 
of  sale  to  the  firm,  covering  the 
seeds  in  question.    Held,  that  the 


agreement  was  for  a  sufficient  con- 
sideration, and  valid.  Pond  v. 
Starkweather.  411 

5.  One  who,  as  a  member  of  a  firm, 
has  contracted  with  another  for  the 
performance  of  a  certain  thing,  is 
not  prevented  thereby  from  making 
a  verbal  promise,  as  an  individual, 
concerning  the  same  matter.      Id. 

6.  M.,  an  aged  married  woman,  hav- 
ing no  kindred  living,  placed  in  the 
custody  of  defendant  a  sum  of 
money  with  directions  tp  use  the 
same  for  the  support  and  mainte- 
nance of  herself  and  husband  dur- 
ing their  lives ;  after  the  death  of 
the  survivor  of  them,  to  use  the 
residue  to  pay  their  respective 
funeral  expenses,  and  for  the  erec- 
tion of  a  suitable  monument  to 
their  memories,  and  to  expend  any 
residue  for  masses  for  the  repose 
of  their  souls,  according  to  the  rit- 
ual of  the  Roman  Catholic  church, 
of  which  church  M.  and  her  hus- 
band were  members.  Defendant 
received  the  money  upon  the  con- 
ditions stated,  and  promised  to  ap- 

Ely  it  in  accordance  therewith, 
defendant  was  an  undertaker ;  M, 
selected  the  kind  of  coffin,  and 
described  the  monument  she  de- 
sired, and  specified  the  time  the 
masses  were  to  be  solemnized.  She 
died  first,  then  her  husband,  both 
intestate.  Defendant  expended  a 
portion  of  the  fund  for  the  pur- 
poses specified,  leaving  a  balance  to 
be  expended  for  masses.  In  an 
action  by  the  administrator  of  the 
husband^s  estate  to  recover  such 
balance,  hddf  that  a  trust,  valid  as 
between  the  parties,  was  created 
to  provide  for  the  support  of  M. 
and  her  husband,  which  placed  the 
fund  beyond  their  .control,  and 
vested  the  title  in  the  trustee,  and 
so  long  as  the  husband  lived  he 
had  no  title  to  any  part  of  it ;  that 
as  to  the  surplus,  without  consid- 
ering the  question  whether  a  valid 
trust  was  created  in  regard  thereto 
(as  to  which  qu<Bre\  a  valid  con- 
tract was  entered  into;  and,  except 
in  case  of  a  breach  thereof,  plaintiff 
had  no  right  of  action.  CHlman  v. 
McArdle.  451 

6.  It  is  only  in  respect  to  disposi- 
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tioDB  of  property  wliich  are  not  to 
have  any  effect  except  upon  the 
death  of  the  owner,  and  are  re- 
vocable, that  he  is  confined  to  a 
will.  If  they  operate  in  prcBsenti 
they  may  be  valid  as  contracts, 
although  they  are  not  to  be  carried 
into  execution  until  after  the  death 
of  the  party  making  them,  or  are 
contingent  upon  the  survivorship 
of  another.  Id, 

7.  A  promise  to  pay  for  services  may 
only  be  applied  by  the  courts, 
where  they  were  rendered  under 
such  circumstances  as  authorized 
the  party  performing  to  entertain 
a  reasonable  expectation  of  pay- 
ment by  the  party  soliciting  per- 
formance. Davidson  v.  W.  G.  L. 
Co.  558 

8.  It  is  not  essential  to  the  validity 
of  an  agreement  between  parties  to 
share  in  the  profits  or  losses  of  a 
contemplated  speculation  in  real 
estate,  that  it  should  be  in  writing, 
it  does  not  involve  such  an  inter- 
est in  the  property  as,  under  the 
statute,  requires  a  written  contract. 
Babcock  v.  Bead,  609 


CONVERSION. 

1.  In  an  action  for  an  alleged  con- 
version of  certain  trunks  and  their 
contents,  it  appeared  that  plaintiff, 
witli  his  family  and  baggage  (nine 
trunks),  went  to  defendant's  depot 
to  take  passage  to  Chicago.  The 
baggage-master  demanded  an  ad- 
ditional sum  for  extra  baggage, 
and  refused  to  deliver  checks  un- 
less it  was  paid.  Plaintiff  refused 
to  pay  and  demanded  his  baggage, 
which  the  baggage-master  refused 
to  deliver  for  the  alleged  reason 
that  it  had  been  placed  in  the  bag- 
gage-van in  such  a  postion  as  to 
make  it  inconvenient  or  impossible 
to  re-deliver  it  in  time  for  the  train 
to  depart  on  schedule  time.  Plain- 
tiff's evidence,  however,  tended  to 
show  that  the  baggage  was  in  plain 
sight  and  accessible  in  the  van,  and 
that  there  was  sufficient  time  to  re- 
move it.  Plaintiff  refused  to  take 
passage  and  left  the  baggage  in  de- 
fendant*s  possession.  The  next 
day  plaintiff  called  on  defendant's 


president,  who  promised  that  the 
baggage  should  be  stopped  at 
Pittsburgh  and  delivered  to  plain- 
tiff there,  and  gave  the  latter  an 
order  authorizing  him  to  receive 
it  without  checks  ;  he,  with  his 
family,  thereupon  took  passage  on 
defendant's  road  for  Chicago ;  on 
arriving  at  Pittsburgh  he  applied 
to  defendant's  baggage-master  for 
his  baggage,  but  was  informed 
that  it  had  gone  on  to  Chicago. 
The  baggage -master  gave  him  an 
order  directing  the  agent  at  Chi- 
cago  to  deliver  the  baggage  to  him 
on  demand.  It  arriv^at  Chicago 
that  day,  and  was  stored  in  de- 
fendant's depot,  and  the  following 
night  the  depot  with  a  greater  por- 
tion of  the  baggage  was  destroyed 
by  fire.  Plaintiff  stopped  over  one 
train  and  arrived  at  Chicago  the 
next  day.  Hdd,  that  the  facta 
authorized  a  finding  of  a  conversion 
of  the  baggage  at  Philadelphia,  and 
that  there  was  not,  subsequently, 
such  a  renewal  of  the  relations  of 
carrier  and  passenger,  and  such  a 
resumption  of  possession  and  con- 
trol thereof  by  defendant  as  con- 
stituted a  waiver  of  any  claim 
except  for  nominal  damages  for 
such  conversion  ;  that  assuming 
the  original  wrongful  conversion 
a  duty  rested  upon  defendant,  if  it 
desired  to  escape  liability,  to  re- 
place in  the  actual  custody  and 
possession  of  plaintiff  the  property 
wrongfully  taken  from  him.  Jfc- 
Cormick  v.  Penn,  C.  B.  B.  Co,     65 

2.  Plaintiff  and  his  wife  were  mar- 
ried in  Illinois  in  1858.  By  a  stat- 
ute  of  that  State,  passed  in  1862, 
it  is  enacted  that  the  separate 
property  of  a  married  woman,  and 
property  acquired  by  her  in  good 
faith  during  coverture,  from  any 
person  other  than  her  husband, 
shall  remain  her  sole  and  separate 
property.  A  portion  of  the  prop- 
erty destroyed  consisted  of  articles 
of  clothing  and  ornaments  of  the 
wife,  given  to  her  by  plaintiff  prior 
to  the  passage  of  said  act.  Seld, 
that  plaintiff  was  entitled  to  re. 
cover  therefor.  7d 

8.  Where  a  sale  of  goods  was  in- 
duced by  fraud  on  the  part  of  the 
vendee,  and  they  have  passed  into 
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the  hands  of  an  assignee  for  the 
benefit  of  creditors  of  the  frauda- 
lent  vendee,  and  such  assignee  bad 
no  knowledge  of  the  fraud  when 
he  took  possession  under  the  as- 
signment, and  no  proceedings  had 
been  taken  by  the  vendor  to  re- 
scind the  sale  prior  to  the  assign- 
ment, there  must  be  a  demand  of 
the  goods  from  the  assignee  and  a 
refusal  on  his  part  to  deliver  be- 
fore an  action  can  be  maintained 
against  him  by  the  vendor  for  the 
conversion,  or  to  recover  possession 
of  the  goods.  Goodwin  v.  Wert- 
Tieimer,  149 

4.  While  the  vendor,  on  discovery 
of  the  fraud,  has  a  right  to  re- 
scind the  contract  of  sale,  and  to 
reclaim  the  goods,  unless  they 
have  passed  into  the  hands  of  a 
bona  fide  purchaser,  and  while  the 
assignee,  not  being  a  purchaser  for 
value,  acquires  no  better  title,  as, 
against  the  vendor,  than  the  as- 
signor had,  as  the  assignee  law- 
fuliv  acquired  title  and  possession, 
to  change  the  character  of  the  pos- 
session to  a  tortious  one  a  demand 
and  refusal  is  necessary.  Id. 


CORPORATIONS. 

1.  A  corporation  may,  in  a  legal 
sense,  be  guilty  of  a  fraud,  and 
a  rule  that  one  who  has  been  in- 
duced by  the  fraud  of  another, 
under  the  guise  of  a  contract,  to 
part  with  his  property,  may,  upon 
discovery  of  the  fraud,  rescind  the 
contract  and  recover  the  property, 
unless  it  has  come  to  the  posses- 
sion of  a  bona  fide  holder,  applies 
as  well  when  a  corporation  as 
when  a  natural  person  is  the 
wrong-doer.  Cragie  v.  HadXey.  131 

2.  A  corporation  organized  under  the 
act  of  1855  (Chap.  801,  Laws  of 
1855),  extending:  the  operation  of 
the  General  Manufacturing  Act 
(Chap.  40,  Laws  of  1848),  by 
authorizing  the  formation  of  cor- 
porations '*  for  the  purpose  of  col- 
lecting, storing  and  preserving  ice, 
of  preparing  it  for  market,  of 
transporting  it  *  *  *  ,  and  of 
vending  the  same,"  and  whose 
business  is  confined  to  the  pur- 


poses expressed  in  the  act,  is  not  a 
manufacturing  corporation,  and  so 
is  not  within  the  provision  of  the 
act  providing  for  the  taxation  of 
certain  corporations  (§  8,  chap. 
542,  Laws  of  1880,  as  amended  by 
chap.  361,  Laws  of  1881),  which 
exempts  manufacturing  corpora- 
tions from  the  operation  of  the  act, 
and  such  corporations  are  taxable 
under  said  act.  People  v.  Knick. 
Ice  Co.  181 


3.  The  provision  of  the  said  act  of 
1855  (§  2),  giving  to  the  corpora- 
tions organized  under  it  the  privi- 
leges conferred  by  the  act  of  1848 
was  not  intended  to  put  them,  in 
all  respects,  upon  the  same  footing 
as  manufacturing  corporations,  and 
does  not  exempt  them  from  taxa- 
tion.  The  exemption  is  limited  to 
corporations  which  are  in  fact 
manufacturing  corporations,  and 
carry  on  manufacture.  Id. 


4.  The  provision  of  the  Code  of  Civil 
Procedure  (§  394),  llraitinsf  to  three 
years  the  time  for  bringing  an 
action  against  a  director  or  stock- 
holder of  a  moneyed  corporation 
"  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability 
created  by  law,"  does  not  apply  to 
an  equitable  action  against  the  di- 
rector of  such  a  corporation  to  re- 
quire an  accounting  and  to  recover 
damages  for  their  neglect  and  inat- 
tention to  the  duties  of  their  trusts 
whereby  they  suffered  corporate 
funds  to  be  lost  and  wasted.  Such 
an  action  is  simply  the  enforce- 
ment of  a  common-law  liability, 
while  the  words  of  the  provision, 
**  a  liability  created  by  law,"  have 
reference  only  to  a  liability  created 
by  statute.  The  limitation  appli- 
cable  to  such  an  action  is  ten  years. 
(Code  Civ.  Pro.,  §  388.)  Brincker- 
hoffy.  BosttDick.  185. 

See  Gas  light  Compakiks. 
Insolvent  Corporations. 
Insurance  (Fire). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 
Telegraph  Coiipanibs. 
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COSTS. 

Where,  in  an  action  brought  by  tax 
payers  to  have  a  contract  made  by 
a  municipal  corporation,  by  which 
it  agreed  to  pay  a  sum  specified  for 
the  performance  of  certain  work, 
declared  invalid,  the  plaintiff  was 
defeated  and  judgment  was  ren- 
dered in  favor  of  the  contractor 
with  the  corporation,  adjudging 
the  contract  to  be  valid,  and  that  it 
had  been  performed  by  the  con- 
tractor,— Meld,  that "  the  value  of 
the  subject-matter  involved"  (Code 
of  Civ.  Pro.,  g  3253)  was,  for  the 
purposes  of  computing  an  extra 
allowance,  the  contract  price  for 
the  work,  not  simply  the  profits 
made  thereon.  Mingay  v.  HoUy 
Mfg,  Co.  270 


.   COUNTIES. 

See  En^QB  (CouirrY  of). 
Monroe  ^County  of). 
Sknbca.  (County  of). 


COUNTY  COURT. 

Where  an  assignee  for  the  benefit  of 
creditors  has  by  mistake  paid  over 
to  a  creditor  a  portion  of  the  pro- 
ceeds of  the  property  assigned,  to 
which  a  preferred  creditor  was  in 
fact  entitled,  the  County  Court  has 
power,  under  the  General  Assign- 
ment Act  (Chap.  406,  Laws  of  1877. 
amended  by  chap.  818,  Laws  of 
1878).  upon  petition  of  the  creditor 
entitled  to  the  fund,  and  upon 
notice  to  the  one  receiving  it,  to 
order  the  latter  to  return  the 
amount  received  to  the  assignee, 
to  be  by  him  paid  out  as  directed 
by  the  assignment.   In  re  Morgan. 

145 


COUNTY  TREASURER. 

1.  A  county  treasurer  received  pay- 
ment upon  a  mortgage  belonging 
to  an  infant  which  he  canceled 
and  discharged  of  record,  without 
order  of  the  court  authorizing  such 
discharge,  as  required  by  statute. 
(2  R.  S.  328,  §  70.)  In  his  next 
annual  official  report  the  treasurer 


specified  the  mortgage  as  still  on 
hand  and  Unpaid;  he  was  reelected 
and  gave  a  new  bond ;  he  did  not 
reinveist  the  funds,  or  pay  over  the 
moneys  to  his  successor.  In  an 
action  upon  the  bond  given  for  his 
first  term,  lUld,  the  evidence  justi- 
fied a  finding  that  the  moneys  re- 
ceived were  converted  by  the  treas- 
nrer  to  his  own  use,  during  his 
first  term,  and  authorized  a  judg- 
ment  against  the  sureties.  Bd, 
8upWi  V.  Bristol.  816 

3.  Also  JiM,  that  the  condition  of 
the  bond,  that  the  treasurer  should 
faithfully  discharge  his  duties,  in- 
volved the  obligation  of  making 
correct  reports,  conforming  to  the 
requirements  of  the  statute  (Chap. 
886,  Laws  of  1859,  §  1),  and  the 
failure  so  to  do  was  a  breach  of 
this  condition.  Id, 

8.  Also  Tidd,  that  the  ofllcial  report 
of  the  treasurer  was  competent  evi- 
dence against  the  sureties.         Id. 

4.  Also  held,  that  the  action  on  the 
bond  was  properly  brought  in  the 
name  of  the  board  of  supervisors 
of  the  county,  for  the  benefit  of 
the  infant.  Id. 

5.  After  proof  had  been  given,  with- 
out objection,  as  to  negotiations  by 
the  treasurer  with  a  third  person, 
for  a  worthless -mortgage,  with  a 
view  of  substituting  it  in  the  place 
of  th^  funds  converted,  evidence 
of  statements  made  by  him  to  such 
third  person  was  received,  under 
objection.  Held  no  error ;  that  the 
evidence  was  competent  as  part  of 
the  res  geetCB,  and  as  showing  that 
the  transaction  was  not  in  good 
faith.  Id. 

6.  Under  the  provisions  of  the  acts 
of  1875  and  1879  (Chap.  605,  Laws 
of  1875,  chap.  213,  Laws  of  1879). 
in  relation  to  the  county  treasurers 
of  the  counties  of  Monroe  and 
Seneca,  the  compensation  of  such 
officers  is  limited  to  the  salaries 
fixed  by  the  boards  of  supervisors 
of  said  counties  as  prescribed  by 
the  acts ;  they  are  authorized  to 
retain  the  commissions  allowed  on 
State  taxes,  but  only  for  the  bene- 
fit  of  their  respective  counties,  not 
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for  their  own  use.    Bd,  Supers  v. 
AUen.  532 


7.  The  said  act  of  1875  is  not  viola- 
tive of  the  provision  of  the  State 
Constitution  (Art.  3,  §  18),  prohib- 
iting the  passage  of  a  private  or 
local  bill,  increasing  or  decreasing 
the  fees,  percentages,  or  allow- 
ances of  public  officers  during  their 
terms  ;  it  does  not  in  terms  apply 
to  the  county  treasurers  in  office 
at  the  time  of  its  passage,  and  it  is 
to  be  presumed  the  legislative  in- 
tent was  to  make  it  applicable  only 
to  future  treasurers.  Id, 


8.  Nor  is  said  act  violative  of  the 
constitutional  provision  (Art.  3, 
§  23),  directing  the  legislature  to 
confer  by  general  laws  upon  boards 
of  supervisors  additional  powers 
of  local  legislation  and  adminis- 
tration, as  said  provision  contains 
nothing  prohibitory.  Id, 


9.  Said  act  does  not  contravene  the 
provision  of  said  Constitution  (Art. 
^1  §  1^)>  prohibiting  the  passage  of 
a  local  or  private  bill,  embracing 
more  than  one  subject  and  requir- 
ing that  to  be  expressed  in  the 
title.  Id. 


10.  The  title  of  the  act  of  1879  also 
answers  the  requirements  of  said 
constitutional  provision.  Id. 

11.  The  act  of  1879  does  not  appro- 
priate money  of  the  State,  and  so 
is  not  within  the  provision  of  said 
Constitution  (Art.  1,  §  9),  requiring 
a  two-thirds  vote,  where  an  act 
appropriates  public  moneys  for 
lo<»kl  purposes.  Id, 

12.  Where  a  treasurer  of  one  of  the 
counties  named  refused  to  pay  over 
the  commissions  on  State  taxes,  in 
an  action  upon  his  official  bond, 
Tieldy  that,  having  received  the 
fund  under  and  by  virtue  of  said 
acts,  he  could  not  set  up  their  in- 
validity, and  on  that  ground  claim 
to  retain  it  for  himself  as  against 
the  party  for  whose  benefit  he  re- 
ceived it.  Id. 


COURTS. 

8ee  County  Court. 

Delinquency  Coubt. 
Gbnebal  Term. 
Supreme  Court. 
Subbooatb's  Court. 


COVENANT. 

A  covenant  by  a  tenant  to  keep  the 
demised  premises  in  repair  does 
not  inure  to  the  benefit  of  a  stran- 
ger who  sustains  an  injury  in  con- 
sequence of  its  breach;  it  can  only 
be  enforced  by  the  covenantee  or 
his  assignee.      Odell  v.  Sdorrum. 

635 


CREDITOR'S  SUIT. 

1.  Where  a  trust  provides  for  the 
payment  of  the  income  of  the  trust 
fund  to  the  beneficiary,  a  judgment 
creditor  of  such  beneficiary  may 
maintain  an  action  in  equity  to 
reach  and  appropriate  to  the  pay-, 
ment  of  his  judgment  the  surplus' 
income  beyond  what  is  necessary 
for  the  suitable  support  and  main- 
tenance of  the  cestui  que  truAt  and 
those  dependent  upon  him.  Tolles 
V.  Wood.  616 

2.  This  rule  applies  as  well  where 
the  trust  fund  from  which  the  in- 
come is  derived  is  personal  prop- 
erty as  where  it  is  real  estate.   J.d. 

■ 

3.  The  disposition  of  the  income  may 
not  be  anticipated  by  the  cestui  qtie 
trust  or  incumbered  by  any  con- 
tract entered  into  by  him,  provid- 
ing for  its  pledge,  transfer  or  alien- 
ation previous  to  its  accumulation. 

Id. 

4.  The  creditor  by  the  eommence- 
.  ment  of  the  action  acquires  a  lien 

upon  the  accrued  and  unexpended 
surplus,  or  that  subsequently  aris- 
ing from  the  fund  superior  to  the 
claims  of  general  creditors,  or  as- 
signees of  the  cestui  que  trust.    Id* 


CRIMINAL  TRIAL. 
1.  Priqr  to  the  Penal  Code,  where  a 
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crime  of  the  grade  of  felonjr  was 
committed  through  the  agency  of  a 
guilty  instrument,  the  instigator 
was  regarded  as  an  accessory  be- 
fore the  fact,  and  must  be  indicted 
and  tried  as  each.    People  v.  Lyon. 

210 

2.  Where,  therefore,  an  indictment 
charged  the  accused  as  a  principal 
with  the  commission,  prior  to  the 
passage  of  the  Penal  Code,  of  an 
offense,  nnder  the  act  of  1875 
(Chap.  19,  Laws  of  1875),  provid- 
ing for  the  punishment  of  '*  wrongs 
affecting  public  moneys,"  etc.,  and 
it  appeared  on  the  trial  that  de- 
fendant was  absent  at  the  time, 
took  no  part  in  the  particular  trans- 
action in  question,  and  had  no 
knowledge  thereof  ;  and  the  most 
that  could  be  claimed  from  the 
evidence  was  that  he  was  accessory 
before  the  fact, — Held^  that  the  of- 
fense charged  was  a  felony,  and  a 
conviction  could  not  be  sustained. 

Id. 

8.  Where  in  a  criminal  trial  the  de- 
fendant, as  a  witness  in  his  own 
behalf,  makes  conflicting  state- 
ments as  to  material  facts,  a  charge 

•^  by  the  court  that  if  the  jury  be- 
lieve that  such  witness  has  will- 
fully testified  falsely,  he  is  not 
entitled  to  credit,  and  they  ate  au- 
thorized to  disbelieve  his  entire 
testimony,  is  proper.  People  v. 
Petmecky.  415 

4.  As  to  whether  it  would  be  proper 
for  the  court  to  direct  the  j  ury  to 
wholly  disregard  the  testimony  of 
a  witness  who  had  testified  to  a 
willful  falsehood,  quaere.  Id. 

5.  It  seerM  that  where  the  language 
of  the  court  in  its  charge  upon  a 
criminal  trial  is  doubtful,  and  an 
interpretation  might  be  put  upon 
it,  making  the  charge  erroneous, 
but,  upon  exception  being  taken, 
the  court  disclaims  such  interpre- 
tation, and  in  explanation  of  the 
intended  meaning  of  the  language 
used,  gives  the  correct  rule,  the 
error,  if  any,  is  cured  ;  it  cannot 
be  presumed  that  the  ju^y  would 
act  upon  an  instruction  which  the 
court  has  unequivocally  declared 
it  did  not  intend  to  make.  Id. 


6.  Upon  the  trial  of  an  indictment  for 
murder,  it  is  competent  to  show 
that  the  prisoner  has  made  previ- 
ous threats  or  attempts  to  kill  his 
victim.    People  v.  Jones.  667 

7.  Upon  the  trial  of  a  man  for  the 
murder  of  his  wife  by  shooting  her 
with  a  pistol,. the  prosecution  was 
allowed  to  show,  under  objection 
and  exception,  that  on  two  prior 
occasions,  when  the  prisoner  and 
his  wife  were  in  a  room  together 
alone,  the  report  of  a  pistol  fired  in 
the  room  was  heard,  the  circam- 
stance  being  sufficient  to  authorize 
a  finding  that  the  shots  were  fired 
by  defendant  either  at  his  wife  or 
in  anger  to  frighten  her.  Held  no 
error.  Id. 

8.  Counsel  for  defendant  requested 
the  court  to  charge,  "  that  upon 
the  question  of  deliberation,  under 
the  facts  of  this  case,  the  jury  must 
not  consider  the  previous  threats 
or  attempts  to  take  the  life  of  the 
deceased  which  have  been  sworn 
to."  The  court  refused  so  to  charge. 
HeUd  no  error.  id. 


DEATH. 

The  cause  of  action  given  by  the 
statute  (Chap.  450,  Laws  of  1847  ; 
Code  of  Civ.  Pro.,  §  1902)  to  the 
representatives  of  a  decedent, 
whose  death  was  caused  by  the 
negligence  of  another,  abates  npon 
the  death  of  the  wrong- doer,  and 
an  action  cannot  be  maintained 
against  his  representatives.  Heg- 
erich  v.  Keddie.  258 


DEBTOR  AND  CREDITOR. 

1.  A  compromise  made  by  a  debtor 
with  his  creditor  may  not  be  as- 
sailed on  the  ground  that  the  debtor 
omitted  to  disclose  his  financial 
condition.  Where  he  is  not  ques- 
tioned in  regard  thereto,  and  does 
nothing  to  mislead,  he  is  not  bound 
to  make  any  such  disclosure.  CrTa- 
ham  V.  Meyer.  611 

2.  The  fact  that  a  litigated  claim  has 
gone  into  judgment  does  not  make 
it  an  undisputed  claim.  /(2. 
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8.  Where  the  defendant  claims  the 
judgment  to  be  erroneous,  and 
threatens  to  appeal  therefrom,  and 
thereupon  the  plaintiff  agrees  to  a 
compromise,  it  is  to  be  treated  as 
a  compromise  of  a  disputed  claim, 
and  can  only  be  set  aside  for  fraud. 

Id, 

^—  When  only  consideration  for 
scUisfdction  of  judgment  is  the  giving 
of  a  mortgage  by  debtor y  which  is  sub- 
sequently adjudged  usurious  and  void, 
this  revives  tfie  debt  represented  by  t?u 
judgment. 

Bee  EusseU  v.  Nelson,  119 

8e^  Gkeditob's  buit 


DECEIT. 

1.  Although  a  party  who  has  been 
induced  to  enter  into  a  contract  by 
false  representations  may  not  be 
able  to  rescind  on  discovery  of  the 
fraud,  he  is  not  thereby  deprived 
of  all  remedy  ;  he  may  keep  what 
he  has  received  and  sue  to  recover 
damages  for  the  fraud,  or  may  com- 
mence an  action  in  equity  to  rescind 
and  for  equitable  relief,  offering 
in  his  complaint  to  restore,  in  case 
he  is  not  entitled  to  retain,  what  he 
has  received.  Oould  v.  Cayuga 
Co.  Nat,  Bk,  833 

2.  Plaintiff,  having  a  claim  against 
defendants  which  was  in  dispute, 
was  induced,  by  false  represen- 
tations on  their  part  as  to  facts  af- 
fecting the  validity  of  the  claim, 
to  compromise  the  same  for  the 
sum  of  $25,000,  which  was  paid  to 
him.  In  an  action  brought  to 
recover  damages  for  the  fraud,  held, 
that  such  fraud  related  to  the 
subject-matter  of  the  compromise 
agreement,  i.  e.,  the  money  paid; 
and  that  he  was  entitled  to  recover  ; 
that  the  damages  sustained  were 
not  the  balance  of  the  claim 
deducting  the  sum  paid,  but  such 
sum  as  would  with  the  sum  paid 
represent  the  fair  value  of  the 
claim  considered  as  a  disputed  one, 
i.  e.f  such  additional  sum  as  plain- 
tiff could  reasonably  have  de- 
manded and  the  defendants  al- 
lowed had  there  been  no  fraud. 

Id. 

SiOKELs — Vol.  LI V. 


3.  In  Februaiy,  1881,  defendant 
who  was  doing  a  small  business 
as  a  tailor,  in  response  to  an  ap- 
plication from  a  reporter  of-  a  com- 
mercial agency,  made  this  state- 
ment :  *'  Have  a  stock  on  hand  of 
$2,500  and  no  liabilities,  as  J  pay 
cash  for  all  my  purchases."  In 
June  another  application  being 
made  to  him  by  the  same  agency 
he  refused  to  make  any  statements. 
In  August  thereafter,  on  being 
solicited  by  an  agent  of  the  plain- 
tiffs to  make  a  purchase  of  goods 
of  them,  the  agent  as  an  induce' 
ment  offering  **  long  time,"  gave 
an  order  for  some  goods  which 
was  transmitted  to  plaintiffs.  The 
sale  was  consummated  by  them, 
they  being  led  to  fill  the  order  by 
a  report  from  said  agency  which, 
after  quoting  said  statement  as 
made  by  defendant,  stated  in  sub- 
stance that  defendant  had  failed 
in  business  twice,  the  last  time 
three  or  four  years  ago,  and  effec- 

'  ted  a  compromise  at  fifty  cents ; 
that  his  wife's  income  was  said  to 
support  the  family  and  he  was  not 
doing  much  more  than  making  a 
living  for  himself ;  that  he  was 
not  known  to  be  asking  credit,  as 
because  of  his  slowness  in  mak- 
ing payments  those  who  had  sold 
him  declined  doing  so  except  for 
cash.  The  defendant's  refusal  to 
make  a  statement  in  June  was 
entered  on  the  books  of  the  agency 
with  the  statement  that  he  was 
regarded  as  of  little  responsi- 
bility. Other  orders  were  given 
by|defendant  under  similar  circum- 
stances in  September  and  October, 
1881,  which  were  filled  by  plain- 
tiffs. In  November,  1881,  he  made 
a  general  assignment  by  which  it 
appeared  that  he  owed  nearly 
$3,000  for  money  borrowed  in  1880, 
but  it  did  not  appear  that  he  owed 
any  thing  for  merchandise  or  stock 
except  to  plaintiffs.  In  an  action 
for  obtaining  the  goods  by  false 
representations,  Tield^  that  plaintiffs 
were  properly  nonsuited  ;  that  the 
evidence  failed  to  show  any  intent 
on  the  part  of  defendant  to  deceive 
or  mislead  the  plaintiffs,  or  any 
fraud  or  false  representations  in- 
ducing them  to  make  the  sales. 
MdcuUar  v.  McKinley,  353 
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DEED. 

DEFENSES. 

Althongh  an  execution  is  regnlar 
on  Us  face,  if  it  be  in  fact  unau- 
thorized and  void,  the  Bheriff  may 
refuse  to  execute  it ;  and  proof  of 
its  invalidity  establishes  a  good 
defense  in  an  action  against  him 
for  such  refusal.  ^Ui  v.  Steg- 
man,  646 


DEFINITIONS. 

1.  The  word  "term"  in  the  provis- 
ion of  the  New  York  Charter  of 
1878  (§  25,  chap.  335,  Laws  of  1878), 
fixing  the  terms  of  heads  of  de- 
partments and  commissioners,  is  to 
be  construed  as  designating  consec- 
ntive  periods  of  six  years  follow- 
ing each  other  in  regular  order; 
the  one  commencing  when  the 
other  ends;  and  the  incumbent 
appointed  in  any  such  period  is  to 
be  treated  ad  the  incumbent  of 
the  term  or  period  to  which  his 
appointment  relates,  his  office  ex- 
piring with  the  expiration  of  the 
term.  People,  ex  ret,  v.  MoGlave,  83 

3.  A  "business  or  vocation"  to  be 
within  the  purview  of  the  act"  to 
prevent  and  punish  wrongs  to  chil- 
dren "  (Chap.  122,  Laws  of  1876) 
must  be  an  employment  either 
vicious  in  itself,  or  one  which  par- 
takes of  the  character  of  an  amuse- 
ment ;  it  has  no  application  to  pro- 
ductive industries,  or  a  useful  or 
necessary  business  or  occupation. 
Mckey  v.  Taaffe.  ,   204 

DEMAND. 

1.  Where  a  sale  of  goods  was  in- 
duced by  fraud  on  the  part  of  the 
vendee,  and  they  have  passed  into 
the  hands  of  an  assignee  for  the 
bene6t  of  creditors  of  the  fraudu- 
lent vendee,  and  such  assignee  had 
no  knowledge  of  the  fraud  when 
he  took  possession  under  the  as- 
signment, and  no  proceedings  had 
been  taken  by  the  vendor  to  re- 


scind the  Bale  prior  to  the  aaeign- 
ment,  there  must  be  a  demand  of 
the  goods  from  the  assignee  and  a 
refusal  on  his  part  to  deliver  be- 
fore an  action  can  be  maintained 
against  him  by  the  vendor  for  the 
conversion,  or  to  recover  possession 
of  the  goods.  Goodwin  v.  WerU 
7mmer,  149 

2.  While  the  vendor,  on  discovery  of 
the  fraud,  has  a  right  to  rescind  the 
contract  of  sale,  and  to  reclaim  the 
goods,  unless  they  have  passed  into 
the  hands  of  a  bona  fide  purchaser, 
and  while  the  assignee,  not  being 
a  purchaser  for  value,  acquires  no 
better  title,  as  against  the  vendor, 
than  the  assignor  had,  as  the  as- 
signee lawfully  acquired  title  and 
possession,  to  change  the  character 
of  the  possession  to  a  tortious  one 
a  demand  and  refusal  is  necessary. 

Id. 

8.  The  assignee  in  such  case,  when 
he  puts  in  issue  the  alleged  wrong' 
f  ul  detention  and  refusal  to  deliver, 
does  not,  by  setting  up  also  in  his 
answer  title  in  himself  as  assignee, 
waive  the  necessity  of  a  demand. 

Id 

4.  In  an  action  to  recover  possession 
of  goods,  a  sale  and  delivery  of 
which  plaintiff  alleged  had  been 
obtained  by  fraud,  and  which  were 
at  the  time  of  the  bringing  of  the 
action  in  the  possession  of  an  as- 
signee for  the  benefit  of  creditors  of 
the  vendee,  it  appeared  that  plain- 
tiff*s  attorney,  a  few  days  after  the 
making  of  the  assignment,  went 
to  the  store  where  the  goods  were, 
and  found  there  three  persons,  one 
of  whom  was  one  of  the  assignors. 
The  attorney  was  informed  that  the 
assifl^nee  was  not  present,  and  that 
said  assignor  was  in  charge.  The 
attorney  then  demanded  delivery 
of  the  goods.  The  assignor  in  reply 
said  he  had  no  authority  to  give 
up  the  goods.  It  did  not  appear 
wnat  authority  he  had,  or  in  what 
capacity  he  was  acting  at  the  time. 
No  other  demand  or  refusal  before 
the  commencement  of  the  action 
was  proved.  Beld,  that  such  de- 
mand was  insufficient  to  sustain 
the  action;  that  in  the  absence  of 
evidence  it  could  not  be  assumed 
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that,  in  ref asing  to  deliver,  the  ae- 
signor  was  acting  in  obedience  to 
the  orders  of  the  aafiignee.         Id, 

5.  The  refusal  of  a  servant  to  de- 
liver goods  intrasted  to  him  hj  his 
master  on  a  demand  bj  a  stranger 
is  not  sufficient  evidence  to  main- 
tain replevin,  either  against  the 
servant  or  master,  where  a  demand 
and  refusal  is  necessary  to  make 
the  possession  tortious,  unless 
the  servant  acted  under  the  direc- 
tion of  the  master  in  refusing  to 
deliver;  and  this,  although  the 
servant  knew  that  the  person 
making  the  demand  was  entitled 
to  the  property.  Whether  a  de- 
mand of  the  servant  would  be  suffi- 
cient,  when  the  master  had  con- 
cealed himself  or  was  out  of  the 
jurisdiction,  qucBre.  Id. 


DEVISE. 

1.  The  will  of  N.  devised  to  two 
grandsons,  the  parties  hereto,  cer- 
tain real  estate  "jointly  and  in 
equal  proportions  *  *  *  subject 
to  the  provisions  hereinafter  made 
and  the  bequests."  After  various 
bequests,  which  were  made  charges 
npon  the  real  estate,  the  will  pro- 
vided in  substance  that  in  case  of 
the  death  of  either  of  the  devisees 
without  lawful  issue  the  surviving 
devisee  should  take  the  whole  ; 
npon  his  death,  if  without  issue; 
the  estate  to  go  to  the  testator's 
grandchildren,  the  children  of  his 
son  H.  In  an  action  for  partition, 
Tield,  that  by  the  provision  in  refer- 
ence to  the  two  devisees  named  dy- 
ing without  issue,  a  death  prior  to 
that  of  the  testator  was  not  alone 
intended,  but  it  related  as  well  to  a 
death  occurring  after  his  decease  ; 
that  the  two  devisees  named  took 
a  contingent  estate  in  fee,  subject 
to  be  reduced  to  a  life  estate  by  his 
death  without  issue,  and  in  case 
of  the  death  of  both  without  issue, 
the  devise  to  the  children  of  the 
testator's  son  H.  would  take  effect 
and  vest  in  them  an  absolute  fee ; 
that  such  devise  was  valid  as  a  con- 
tingent limitation  upon  a  fee,  and 
that  said  grandchildren  living  at 
the   time  of  the  testator's  death 


were  proper  and  necessary  parties 
to  the  action.  IT^elUs  v.  Nellis.    505 

2.  Also  held,  that  the  rule  was  not 
changed  by  the  fact  that  the  pri- 
mary devise  was  chargeable  with 
legacies  and  other  burdens ;  that  a 
gift  of  an  absolute  fee  could  in  no 
case  be  implied  from  the  fact  that 
a  legacy  is  charged  simply  upon 
the  lands,  not  upon  the  devisee  per- 
sonally; and  that  when  the  lan- 
guage of  the  will  is  explicit  and 
unambiguous  and  gives  an  estate 
less  than  a  fee,  although  it  charges 
the  devisee  personally  with  the 
payment  of  legacies,  the  payment 
thereof  will  not  enlarge  the  estate 
to  an  absolute  fee.  Id. 

8.  Also  Tield,  that  by  the  devise  there 
was  no  unlawful  suspension  of  the 
power  of  alienation.  Id. 

4.  Also  held,  that  only  the  children 
of  the  testator's  son  H.,  living  at 
the  time  of  the  testator's  death, 
were  entitled  to  take  ;  that  the  de- 
vise would  not  let  in  after-born 
children.  Id. 

See  Wills. 


DIVORCE. 

The  fact  that  a  wife,  plaintiff  in  an 
action  for  divorce,  has  some  sep- 
arate property,  while  it  is  a  circum- 
stance to  be  considered,  in  measur- 
ing the  amount  of  the  temporary 
alimony,  does  not  bar  her  rights, 
or  deprive  the  court  of  its  discre- 
tion upon  her  application  for  such 
alimony,  when  it  appears  that  the 
property  did  not  oome  to  her  from 
her  husband,  and  the  income  there- 
from is  not  so  great  as  to  render  all 
allowances  unnecessary.  Merrilt 
V.  Merritt.  643 


DOWER. 

1.  A  widow's  dower  right, 'although 
not  admeasured,  is  an  absolute 
right,  which  is  assignable.  Pope 
V.  Mead.  201 

2.  Where  she  assigns  such  dower 
right,    taking    back    a   mortgage 
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upon  the  land  to  secure  the  con- 
sideration, her  equities  are  the 
same  as  if  she  had  conveyed  the 
land  and  taken  back  a  mortga^ 
for  the  purchase-price.  &. 

8.  Where,  therefore,  the  widow  of 
an  intestate  who  died  seized  of 
certain  premises,  and  leaving  three 
children,  his  heirs  at  law,  joined 
with  one  of  the  heirs  in  the  con- 
veyance of  their  interests  to  the 
other  heirs,  she  taking  a  mortgage 
upon  the  premises  lo  secure  the 
sum  a£freed  to  be  paid  her,  —  Udd, 
that  the  mortgage  was,  to  the  ex- 
tent of  the  value  of  the  dower  right, 
a  lien  prior  to  a  former  judgment 
against  one  of  the  grantees  upon 
the  one-third  which  said  grantee 
took  by  descent  subject  to  such 
dower  right.  Id. 

EJECTMENT. 

In  1863,  H.  purchased  certain  prem- 
ises, giving  back  a  mortgage  of 
$6,000  for  part  of  the  purchase- 
money  ;  he  conveyed  the  premises 
in  1866  to  J.,  subject  to  the  mort- 
gage which  the  grantee  assumed 
and  agreed  to  pay.  J.  paid  the 
mortgage  and  the  same  was  can- 
celed of  record ;  $5,500  of  the 
money  used  in  such  payment  was 
borrowed  by  J.  she  giving  a  mort- 
gage on  the  premises  to  secure  the 
loan.  In  1867  the  premises  were 
conveyed  to  C.  subject  to  the  sec- 
ond mortgage,  which  C.  assumed 
and  agreed  to  pay.  He  did  pay 
and  discharge  the  same.  Using  for 
that  purpose  $6,000,  borrowed  by 
him,  to  secure  the  payment  of 
which  he  executed  another  mort- 
gage upon  the  premises.  In  1871, 
the  premises  were  conveyed  to  de- 
fendant, he  assuming  and  agreeing 
to  pay  the  last-meutioned  mort- 
gage. At  the  time  H.  purcliased 
there  was  a  judgment  against 
him;  and  under  a  sale  on  execu- 
tion issued  on  said  judgment,  de- 
fendant purchased  said  premises, 
and  in  1869  received  the  sherifiTs 
deed  thereof.  Searches  were  made 
by  the  vari'ous  grantees  and  mort- 

fagees  but  the  Judgment  was  not 
iscovered  because  H.  had  a  mid- 
dle name,  the  initial  of  which  was 


omitted  in  the  docket  of  judgment, 
and  none  of    said    grantees    and 
mortgagees  had  notice  of  the  judg- 
ment  prior  to  their  receiving  their 
respective    deeds    or     mortgages. 
Defendant,  subsequent  to  his  pur- 
chase,   paid  the  interest  upon  the 
mortgage,  also  repairs,  taxes,   as- 
sessments,   etc.     In  an   action  of 
ejectment   brought  to  recover  pos- 
session of  the  premises  and  rents 
and  nrofits,  held,  that  plaintiff  was 
entitmd  to  recover ;    but  that  de- 
fendant was  entitled  to  be  allowed 
as  an  offset  against  the  mesne  profits 
the  amount  paid  by  him  for  inter- 
est, etc.,  and  the  $500  paid  by  J. 
u  pon  the  original  mortgage  ;  also 
held,  that  the  mortgage  last  men- 
tioned  was  a  valid  lien  upon  the 
premises,  and  that  plaintiff's  title 
was  subject  thereto  ;  also  that  the 
fact  that    plaintiff    purchased    in 
good  faith  and  in  ignorance  that 
the  moneys   used   to   pay  each  of 
the    first    two    mortgages     were 
loaned  upon  security  of  the  mort- 
gage succeeding  it  did  not  affect 
her  rights  or  equities ;   that  she 
could  ^et  no  better  or    stronger 
right  than  the  judgment  creditor 
would  have,   had    he  purchased. 
Clute  V.  Emmerich.  843 


ELECTION  OF  REMEDIES. ' 

1.  Although  a  party  who  has  been 
induced  to  enter  into  a  contract  by 
false  representations  may  not  be 
able  to  rescind  on  discovery  of  the 
fraud,  he  is  not  thereby  deprived 
of  all  remedy;  he  may  keep  what 
he  has  received  and  sue  to  recover 
damages  for  the  fraud,  or  may 
commence  an  action  in  equity  to 
rescind  and  for  equitable  relief, 
offering  in  his  complaint  to  restore, 
in  case  he  is  not  entitled  to  retain, 
what  he  has  received.  Oovld  v. 
Cayuga  Co.  Nai.  Bk.  333 

2.  Where  a  sale  of  goods  is  made  in 
good  faith  with  a  warranty  of 
quality,  the  vendee  is  not  bound  to 
rescind  the  contract  on  discovery 
of  a  breach  of  the  warranty,  but 
may,  if  he  elect,  use  the  articles 
and  rely  upon  the  warranty.  Brigg 
V.  EiUan.  517 
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8.  The  rme  is  the  aame  whether  the 
goods  are  in  existence  at  the  time 
of  the  oontract  of  sale  or  are  to  be 
manufactured.  Id. 


EMINENT  DOMAIN. 

1.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  petition  averred  the  due  in- 
corporation of  the  petitioner.  A 
counter  affidavit  denied  anj  knowl- 
edge, or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  said 
averment.  Held,  that  considering 
this  simply  as  an  affidavit,  it  was 
not  a  denial  of  the  averment ;  that 
treating  it  as  an  answer  there  was 
no  such  denial  as  put  the  peti- 
tioner to  proof  of  its  incorporation, 
as  under  the  Code  of  Civil  Proced- 
ure (§  1776)  a  corporation  plaintiff 
is  not  required  to  prove  its  corpo- 
rate existence  unless  the  answer 
contains  an  affirmative  allegation 
that  plaintiff  is  not  a  corporation  ; 
that  therefore,  conceding  the  land- 
owner might,  without  a  formal 
denial,  disprove  the  fact, the  burden 
was  upon  it  of  proving  the  peti- 
tioner was  not  a  corporation.  In  re 
K  F.,  X.    <fe  W.  R.  R.  Co,         12 

2.  The  land-owner  put  in  evidence 
the  articles  of  association  filed  by 
the  petitioner;  they  purported  to 
be  executed  by  twenty-five  differ- 
ent persons;  the  execution  by  four 
of  them  was  by  an  agent.  276^,  that 
the  execution  by  a  duly  author- 
ized agent  was  proper,  and  as  the 
burden  of  proof  was  upon  the  land- 
owner, it  was  for  it  to  disprove  the 
authority  of  the  agent,  not  for  the 
petitioner  to  establish  it.  Id. 

3.  It  seems^  that  the  provision  of  the 
(General  Railroad  Act  (§  8,  chap. 
140,  Laws  of  1850),  making  the 
copy  of  articles  of  association  filed 
"  presumptive  evidence  of  the  in- 
corporation of  such  company,"  dis- 
penses with  tlie  necessity  in  the 
first  instance  of  proof  of  the  gen- 
uineness of  the  signatures  to  the 
articles  or  of  the  authority  of 
agents  who  have  signed  for  their 
principals,  even  when  the  incor- 
poration is  expressly  denied.      Id. 


4.  The  fact  that  a  railroad  corpora- 
tion has  leased  its  road  to  another 
corporation  for  the  full  period  of 
its  corporate  life  does  not  deprive 
it  of  the  right  to  acquire  title  to 
land  for  its  corporate  uses  by  pro- 
ceedings in  inmtum;  nor  is  it  ma- 
terial  in  this  respect  that  the  lessee 
is  a  foreign  corporation.  Id, 

5.  Where  a  railroad  corporation  seeks 
to  acquire,  under  such  proceedings, 
land  owned  by  another  corporation, 
the  fact  that  it  is  held  by  the  owner 
for  the  public  convenience  and  for 
purposes  of  a  quasi  public  character 
does  not  alone  protect  it  from  con- 
demnation. It  is  only  where  the 
land  has  already  been  impressed 
under  and  by  authority  of  the  State 
with  a  public  use  that  it  may  not 
be  taken  for  another  public  use 
under  a  genei^l  authority  like  that 
contained  in  the  General  Railroad 
Act.  The  test  is  not  what  the  cor- 
poration owning  the  land  does,  nor 
what  it  may  choose  to  do,  but  what 
under  the  law  it  must  do,  and 
whether  a  public  trust  is  already 
impressed  upon  the  land.  Id, 

6.  Where,  therefore,  the  land  sought 
to  be  condemned  was  owned  by 
a  steamboat  company,  organized 
under  the  act  providing  for  the 
incorporation  of  navigation  com- 
panies (Chap.  232,  Laws  of  1854), 
and  was  used  by  it  as  a  dock  or 
wharf  for  the  landing  of  freight, 
Jieldf  that  as  the  charter  of  the  com- 
pany did  not  make  it  a  common 
carrier,  or  impress  upon  its  lands 
any  public  trust,  it  was  and  might 
remain  a  private  corporation,  and 
could  sell  its  lands,  conveying  an 
absolute  title  without  responsi- 
bility to  the  sovereign,  and  if  it 
Assumed  any  public  obligations, 
it  was  by  its  own  volition ;  and 
that  the  land  in  question  was  not 
exempt  from  cimdemnation  under 
the  General  Railroad  Act.  Id. 

7.  The  authority  given  by  the  stat- 
utes in  reference  to  street  improve- 
ments in  Brooklyn  to  reduce  an 
award  for  lands  taken  by  an  as- 
sessment for  benefit  on  the  residue 
of  the  same  lot,  is  not  in  conflict 
with  the  constitutional  prohibition 
against  taking  private  property  for 
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public  nae  without  just  compensa- 
tioQ.  (Stote  Ck>Q8t.,  art.  1,  §  6.) 
Oenei  v.  OUy  of  Brooklyn.         296 

8.  In  prooeedings  under  the  General 
Bailroad  Act  (§  22,  chap.  140,  Laws 
of  1850)  by  an  aggrieved  land- 
owner to  procure  a  change  of  the 
proposed  route  of «  railroad,  an  ap- 
peal to  this  court  does  not  lie  to 
review  questions  of  fact  passed 
upon  bj  commissioners  after  hear- 
ing testimony  and  personallv  in- 
specting the  lociLs  in  quo.  In  re 
It.  T.,  L.  E.  i&  W.  B.  M.  Co.    888 


EQUITY. 
When  in  action  to  restrain 


aUeged  unlattftU  acts  of  defendant^ 
equitable  relief  by  injunction  may  he 
granted  to  d^endant.- 
See  Power  Y.VUlage  of  Athene.  692 


ESTOPPEL. 

1.  A  party  to  an  action  is  not  estop, 
ped  from  contradicting  the  testi- 
mony of  an  adverse  witness  on  a 
material  point  in  issue,  by  the  fact 
that  upon  two  former  trials  of  the 
action  the  same  testimony  was 
civen  and  was  not  contradicted  by 
nim.  The  fact  simply  is  to  be 
taken  into  account  by  the  jury  in 
considering  the  weight  and  credi- 
bility of  the  evidence.  MeGor- 
mick  V.  Penn.  C.  B.  B.  Co.  65 

2.  Defendants,  in  response  to  a  de- 
mand by  an  officer  holding  an  at- 
tachment for  a  certificate  of  the 
property  and  credits  of  the  attach- 
ment debtors  in  their  hands,  de- 
livered an  account  current  showing 
a  balance  to  the  credit  of  said 
debtors.  In  an  action  by  the  attach- 
ment creditors  wherein  they  sought 
to  recover  an  amount  in  excess  of 
the  balance  so  shown,  held,  that  the 
only  essential  part  of  the  account 
was  that  showing  the  balance  ; 
that  while  the  items  therein  might 
be  taken  as  admissions  against  de- 
fendants, they  were  not  estopped 
thereby,  but  the  same  were  open 
for  explanation.  Almy  v.  Thur- 
ber.  407 


When  county  treasurer  hoM  re- 
ceived moneys  under  and  by  virtue  of  a 
statute,  he  and  his  sureties  in  action  on 
his  official  bond  estoppedfrom  alleging 
unconstitutionality  of  the  statute. 

See  Board  of  Supervisors  v.  AUen. 

682 

Where  a  sale  of  goods  is  wUh 

warranty  as  to  quality,  vendee  not 
estopped  by  retaining  goods  after  op- 
portunity to  discover  defects  from 
claiming  damages  for  breach  of  war- 
ranty. 

See  Brigg  v.  Eilion.  617 


EVIDENCE. 

1.  In  an  action  upon  a  policy  of  life 
insurance,  which  contained  a  clause 
avoiding  it  in  case  the  insured  com- 
mitted suicide  or  died  by  his  own 
hand,  it  appeared  that  the  insured 
hanged  himself.  The  plaintiff 
claimed  that  he  was  insane  at  the 
time.  A  physician  who  attended 
the  deceased  a  short  time  before 
his  death  was  asked  by  plaintiff  as 
a  witness,  *'  How  did  you  find 
him?"  This  was  objected  to  by 
defendant  as  within  the  prohibition 
of  the  Code.  The  court  overruled 
the  objection.  Held  error.  West- 
over  V.  jEtna  L.  Ins.  Go.  66 

2.  So  far  as  the  cross-examination  of 
a  witness  relates  to  facts  In  issue, 
or  relevant  facts,  it  may  be  pur- 
sued by  counsel  as  matter  of  right, 
but  when  the  object  is  to  test  the 
accuracy  or  credibility  of  the  wit- 
ness, its  method  and  duration  are 
subject  to  the  discretion  of  the 
court,  and  the  exercise  of  this  dis- 
cretion, unless  it  is  abused,  is  not 
the  subject  of  review.  Langley  v. 
Wadsworth.  61 

3.  In  an  action  to  recover  damages 
for  negligence,  causing  personal 
injuries,  although  the  injured  per- 
son is  a  witness  and  testifies  on 
the  trial,  it  in  competent  for  plain- 
tiff to  prove  exclamations,  indicat- 
ive of  pain,  made  by  such  person 
at  the  time  of  the  inj  ury.  Hagei^ 
locher  v.  C.  L  A  B.  B.  B.  Co.    186 

4.  In  an  action  under  the  act  of  1858 
(Chap.  814,  Laws  of  1858),  by  an 
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executor  to  diaafflrm  a  chattel  mort- 
gage  executed  by  his  intestate, 
plaintiff  was  allowed  to  prove  a 
statement,  made  at  the  time  the 
mortgage  was  execated,  by  an 
agent  oi  the  mortgagees,  who  acted 
for  them,  to  the  mortgagor,  to  the 
effect  that  it  would  not  affect  the 
latter  in  any  way  to  give  it.  Held 
no  error;  that  it  was  competent  as 
part  of  the  res  geita,  PaUs  v. 
Hart.  163 

6.  In  1869,  J.  and  C. ,  sons  of  plaintiff, 
procured  policies  of  insurance 
upon  their  lives  ;  the  policy  upon 
C.'s  life  was  made  payable  to 
plamtlff.  These  policies  remained 
in  the  possession  of  G.,  who  paid 
the  premiums  thereon  until  May 
23, 1872,  holding  them  as  collateral 
security  for  an  indebtedness  of  J. 
and  C;  on  that  day  plaintiff  exe- 
cuted to  G.  an  assignment  of  the 
policy  in  which  she  was  interested, 
absolute  in  form,  for  the  expressed 
consideration  of  $1,  "•  and  for  other 
valuable  considerations."  At  the 
same  time  in  connection  with  her 
sons  she  executed  another  instru- 
ment, by  the  terms  of  which  they 
jointly  and  severally  assigned  all 
their  rights  and  interests  in  the 

golicies  to  G.,  itk  consideration  of 
is  crediting  C.  $353.72,  paying  a 
mortgage  of  $110.46  on  property 
conveyed  to  him  by  J.  by  deed, 
containing  covenants  that  they 
were  free  of  incumbrance  and  in. 
dorsing  $35.82  on  note  given  by  G. 
G.  gave  the  credits  and  paid  the 
mortgage  specified,  and  defendant, 
his  assignee,  collected  the  policy 
on  the  life  of  J.  Plaintiff  claiming 
that  the  assignment  was  in  fact 
given  simply  as  collateral  security 
for  an  indebtedness  of  $500,  after 
tender  of  that  amount  and  demand 
of  the  moneys  collected,  brought 
this  action  to  recover  the  same. 
Held,  that  in  the  absence  of  any 
claim  of  fraud  or  mutual  mistake 
as  to  the  contenrts  of  the  assign- 
ment, plaintiff  waifi  concluded 
thereby,  and  oral  evidence  was  in- 
competent to  show  that  it  was  exe- 
cuted as  collateral  security  merely. 
Marsh  V.  Mclfair^  174 

6    The  rule  that  a  conveyance  of  real 
or  personal  property,  absolute  in 


its  terms,  may  be  shown  by 
parol  to  have  been  intended  as  a 
security  only,  held  not  to  apply,  as 
the  instrument  was  not  an  assign, 
ment  simply  but  a  contract  con- 
taining mutual  agreements,  and 
so  within  the  rule  prohibiting 
parol  evidence  to  explain,  vary  or 
modify  it*.  Id, 

« 

7.  In  an  action  upon  the  bond  of  a 
county  treasurer  for  collecting  and 
discharging  without  order  of  the 
court  a  mortgage  belonging  to  an 
infant  and  appropriating  the 
money,  ?ield,  that  the  official  re- 
port of  the  treasurer  was  compe- 
tent evidence  against  the  sureties. 
Bd.  Suprs,  V.  Bristol.  316 

8.  After  proof  had  been  given,  with- 
out objection,  as  to  negotiations 
by  the  treasurer  with  a  third  per- 
son, for  a  worthless  mortgage, 
with  a  view  of  substituting  it  in 
the  place  of  the  funds  converted, 
evidence  of  statements  made  by 
him  to  such  third  person  was  re- 
ceived,  under  objection.  Held  no 
error;  that  the  evidence  was  com- 
petent as  part  of  the  res  gesta,  and 
as  showing  that  the  transaction 
was  not  in  good  faith.  Id. 

9.  In  an  action  to  recover  the  alleged 
purchase-price  of  a  numl>er  of 
lK>xes  of  seeds,  plaintiff  proved, 
under  objection  and  exception, 
that  at  the  time  of  a  negotiation 
for  a  sale  by  B.,  plaintiff's  assignor, 
of  a  quantity  of  seeds  and  other 
property  to  the  firm  of  H.'  S.  & 
Co.,  at  a  lump  price,  a  member  of 
that  firm  insisted  that  the  seeds  in 

'*'  question  should  be  included  ;  this 
B.  refused.  Thereupon  defend- 
ants, the  other  members  of  said 
firm,  told  B.  that,  if  he  would 
allow  the  seeds  to  go  in,  they 
would  pay  for  them  at  the  same 
rates  allowed  for  the  other  seeds  ; 
this  B.  agreed  to,  and,  in  reliance 
upon  the  agreement,  signed  a  bill 
of  sale  to  the  firm,  covering  the 
seeds  in  question.  Held^  that  the 
agreement  was  for  a  sufficient  con- 
sideration, and  valid.  Pond  v. 
J^rkweather.  411 

• 

10.  At  the  time  of  a  negotiation  be- 
tween the  parties  for  the  sale  by 
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plaintiflfs  to  defendants  of  certain 
goods,  plaintlflPs  gave  to  defendants 
a  writing  which  acknowledged  the 
receipt  of  an  order  for  the  goods, 
and  stated  the  time  of  deliverj 
and  the  price.  Held,  that  defend- 
ants were  not  estopped  thereby 
from  proving  a  parol  warrantj  as  to 
qaalitj  ;  that  the  instrument  could 
not  be  construed  as  being  the  whole 
contract  between  the  parties,  but 
was  simplj  a  memorandum  ;  that 
even  if  it  could  be  construed  as  em- 
bodying a  part  of  the  agreement 
and  so  conclusive  as  to  that  part, 
oral  evidence  was  competent  to 
show  the  rest.    Brigg  v.  HiUon. 

517 

11.  In  an  action  brought  by  a  lessee 
of  the  city  of  Hudson  against  the 
village  of  Athens  and  its  trustees 
to  restrain  the  latter  from  operat- 
ing a  ferry  across  the  river,  plain- 
tiff claiming  the  exclusive  right  of 
ferriage,  held,  that  the  books  of 
record  of  the  two  corporations 
were  competent  and  the  best  evi- 
dence to  show  corporate  acts. 
Power  V.  Vm,  of  Athens.  592 

12.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff  caused  by 
the  falling  upon  him  of  a  pile  of 
bricks  in  one  of  defendant's  streets 
it  appeared  that  the  city  charter 
authorizes  the  common  council  to 
enact  laws  prohibiting  the  obstruc- 
tion of  streets.  The  plaintiff  of- 
fered to  prove  by  the  superintend- 
ent of  incumbrances,  in  the  depart- 
ment  of  public  works,  that  there 
was  a  uniform  regulation  by  that 
department  prescribing  the  height 
to  which  brick  piles  could  be  car- 
ried  ;  this  was  objected  to  and  ex- 
cluded on  the  ground  that  the  ordi- 
nance of  the  common  council  was 
the  proper  proof  of  such  a  regula- 
tion. Jtleld  no  error.  Rehberg  v. 
Mayor f  etc.  652 

13.  Upon  the  trial  of  an  indictment 
for  murder,  it  is  competent  to  show 
that  the  prisoner  has  made  pre- 
vious threats  or  attempts  to  kill 
his  victim.    People  v.  Jones,      667 

14.  Upon  the  trial  of  a  man  for  the 
mnrder  of  his  wife  by  shooting  her 
with  a  pistol,  the  prosecution  was 


allowed  to  show,  under  objection 
and  exception,  that  on  two  prior 
occasions,  when  the  prisoner  and 
his  wife  were  in  a  room  together 
alone,  the  report  of  a  pistol  fired 
in  the  room  was  heard,  the  circum- 
stance being  sufficient  to  authorize 
a  finding  that  the  shots  were  fired 
by  defendant  either  at  his  wife  or 
in  anger  to  frighten  her.  Held  no 
error.  Id. 


In  proceedings  under  General 


Railroad  Act  to  condemn  lands  for 
railroad  purposes,  the  burden  is  upon 
land-owners  to  disprow  averment  in 
petition  that  petitioner  is  a  corpora- 
tion. 
See  In  re  if.  T.  L,  <fe  W,  R,  R,  Co. 

13 

EXCEPTIONS. 

Although  on  appeal  from  a  judg- 
ment, in  an  action  tried  by  the 
court,  no  exceptions  appear  to  the 
findings  of-  fact,  or  error  in  their 
determination,  but  the  General 
Term  draws  a  different  legal  con- 
clusion therefrom  than  that  of 
the  trial  court,  this  does  not  au- 
thorize it  to  render  a  final  judg- 
ment in  accordance  with  its  own 
concl  usion.  Whenever  the  charac- 
ter of  the  issues  framed  by  the 
pleading  is  such  that,  upon  a  new 
trial,  it  will  be  possible  for  the 
respondent  to  recover,  a  new  trial 
should  be  ordered.  Having  suc- 
ceeded on  the  trial,  he  is  not  re- 
quired to  procure  the  appearance 
of  exceptions  upon  the  record,  and 
so  the  appellate  court  cannot  de- 
termine that  there  were  no  excep;- 
tions  or  errors.  Tliomas  v.  N,  T.  li. 
Ins,  Co,  250 


EXECUTION. 

Although  an  execution  is  regular  on 
its  face,  if  it  be  in  fact  unauthor- 
ised and  void,  the  sheriff  may  re- 
fuse to  exeicute  it;  and  proof  of  its 
invalidity  establishes  a  good  de- 
fense in  an  action  against  him  for 
such  refusal.    Reid  v.  8Ugman. 

646 

A  purchaser  in  good  faith  on 

execution  sale  acquires  no  better  title 
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than  ftidgmetU  creditor  toouid  have 
had  had  he  purchased. 
See  dute  v.  JBmmerich,  842 

See  Rbdehftion. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  In  a  power  of  attorney  the  party 
executing  it  doBcribed  herself  as 
ezecatrix  and  sole  legatee  under 
the  will  of  M.  ;  she  signed  it  sim- 
ply in  her  own  name.  Held,  that 
the  description  was  sufficient  to 
show  that  it  was  executed  by  her 
as  executrix,  and  the  failure  to  add 
her  'official  character  to  the  signa- 
ture did  not  impair  its  effect. 
Myers  V.  Hut.  L.  Ins.  Oo.  1 

2.  Where  the  decree  of  a  surrogate 
settling  the  accounts  of  an  execu- 
tor is,  on  appeal  to  the  General 
Term,  reversed,  so  far  as  it  charges 
the  executor  with  certain  items,  on 
the  ground  that  he  is  not  properly 
chargeable  therewith,  and  the  de- 
cree is  remitted  to  the  surrogate 
for  resettlement  in  accordance  with 
the  decision  of  the  General  Term, 
its  judgment  is  final  so  far  as  re- 
lates to  any  judicial  action,  and  so, 
is  appealable  to  this  court.  Stim- 
son  V.  Vroman.  74 

8.  J.,  at  the  time  of  his  death,  owned 
a  house  and  lot  situate  in  the  city 
of  S.,  and  a  mortgage  of  $3,000 
executed  to  him  by  his  son-in-law 
S.,  who  resided  in  that  city ;  he 
also  owned  a  house  and  lot  in  the 
city  of  B.,  and  stock  of  a  bank  in 
that  city,  of  the  par  yalae  of 
$2,500,  and  a  note  of  $250  against 
his  son  F.,  who  resided  in  B.  Aside 
from  a  small  claim  against  8.  he 
owned  no  other  property.  By  the 
first  clause  of  his  will,  after  pay- 
ment  of  his  debts,  he  gave  to  his 
wife  and  E.,  an  unmarried  daugb- 
ter,  living  at  home,  the  use  and 
income  of  the  house  and  lot  in  S. 
during  the  life-time  of  his  wife, 
also  $500  per  annum  to  be  paid 
by  his  executors  out  of  the  income 
of  his  estate,  the  same  to  be  in  lieu 
of  dower.  He  directed  his  execu- 
tors on  the  death  of  his  wife  to  sell 
said  house  and  lot  and  out  of  the 
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proceeds  to  pay  to  E.  $8,000,  to 
three  grandchildren,  named,  $100 
each,  to  his  daughter  M.,  wife  of 
v.,  $1,800,  and  to  his  daughter  C, 
wife  of  S.,  said  $2,000  mortgage, 
and  whatever  remained  he  directed 
to  be  equally  divided  amons^  his 
daughters.  By  the  second  clause 
in  the  will  he  f  ave  the  ^  house  and 
lot,  bank  stock  and  other  securi- 
ties" in  B.  to  his  three  sons  in 
certain  proportions  specified.  S. 
and  F.  were  appointed  executors. 
On  settlement  of  their  accounts  as 
such  it  appeared  that  F.  had  paid 
to  his  mother,  to  apply  upon  the 
annuity,  all  the  income  of  the 
Brooklyn  property,  including  his 
note,  deducting  some  small  sums 
of  debts  paid  and  for  expenses, and 
there  remained  a  balance  still  due 
her.  ^  S.,  as  executor,  had  assigned 
to  his  wife  the  mortgage  given  by 
him,  claiming  it  to  be  a  specific 
legacy,  and  that  the  widow  and 
E.  were  not  entitled  to  resort  to 
the  same  to  make  up  their  annuity. 
Held  untenable  ;  that  the  provision 
for  the  widow  was  the  dominant 
one  to  which  all  the  others  were 
subordinate ;  that  the  mortgage 
should  be  entered  as  a  portion  of 
the  assets  of  the  estate,  and  S.  was 
accountable  for  the  interest  thereon 
during  the  life  of  the  widow  to 
make  up  the  annuity.  Id 

4.  The  testator,  some  three  months 
prior  to  his  death,  gave  his  check 
for  $100  to  S.,  who  drew  the  money 
thereon.  It  appeared  that  the  tes- 
tator was  a  snug  business  man, 
substantially  out  of  debt  and  not 
a  borrower  of  money.  S.  g^ve  no 
proof  that  he  rendered  the  testator 
any  service,  or  sold  him  any  prop- 
erty for  the  $100,  and  he  at  the 
time  owed  more  than  that  amount 
of  interest  on  his  mortgage  then 
due  or  soon  to  become  due,  and 
when  told  by  the  other  executor 
that  he  found  the  claim  for  the 
$100  due  from  him  to  the  estate,  he 

made  no  reply.  HM,  that  while 
resting  upon  the  check  alone  the 
legal  presumption  would  be  that 
it  was  given  in  payment  of  a  debt, 
the  circumstances  justified  a  find- 
ing that  it  was  a  loan.  Id. 

5.  7.,  by  his  will,  after  payment  of 
91 


r 
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debts,  gave  to  his  wife  all  of  his 
'*  estate,  both  real  and  personal,  she 
to  have  and  to  hold  the  same  and  to 
receive  and  enjoy  as  her  own  pro]>- 
ertj,  the  rents,  issues  and  profits 
therefrom  during  life;"  remainder 
to  his  children.  He  died  seized  of 
two  adjoining  farms,  upon  one  of 
which  he  lived  at  the  time  of  his 
decease,  and  which  had  been  used 
in  connection  and  in  part  for  dairy 
purposes.  The  personal  property 
consisted  of  stoccnpon  the  farms 
and  a  quantity  of  farm  produce, 
to-wit :  hay,  oats,  corn,  wheat  and 
potatoes.  The  widow  used  and 
disposed  of  the  farm  produce. 
Upon  settlement  of  the  accounts 
of  the  executor,  held,  that  he  was 
not  chargeable  therewith ;  that  it 
could  not  be  presumed  to  have 
been  the  testator's  intent  to  have 
the  perishable  property  taken  from 
the  widow  and  sold  by  the  execu- 
tor, but  rather,  as  they  were  essen- 
tial to  the  support  of  the  stock 
and  the  carrying  on  of  the  farm, 
from  which  only  her  maintenance 
could  come,  that  she  was  to  enjoy 
and  use  the  property  as  the  testa- 
tor had  done  and  in  the  form  in 
which  he  left  it.    In  re   Totes. 

04 

6.  To  entitle  an  estate  to  the  benefit 
of  the  provision  of  the  statute 
authorizing  a  deduction  from  an 
assessment,  for  personal  property 
held  by  an  executor,  because  of 
just  debts  due  from  him  in  such 
representative  character  (1  R.  S. 
391,  §  10),  he  must  show  the  ex- 
istence of  legal,  valid  and  incon- 
testible  obligations  against  the 
estate.  Peo^,  exrel.  v.  Com*rs 
of  Taxes,  154 

7.  Where,  therefore,  upon  applica- 
tion of  executors  to  strike  out  an 
assessment,  it  was  conceded  that 
they  had  in  their  hands  the  amount 
to  which  the  assessment  was  re- 
duced, which  was  retained  by  them 
on  settlement  of  their  accounts,  by 
order  of  the  surrogate,  **  for  the 
payment  of  disputed  and  other 
claims  and  the  further  expenses  of 
administration,"  and  the  appli- 
cant's affidavit  showed  that  there 
were  unpaid  claims  against  the 
estate    exceeding  the  amount  of 


assets  in  their  hands,  which  claims, 
however,  were  contested  by  the 
executors,  and  it  did  not  appear 
that  their  validity  had  been  estab- 
lished. Held,  that  the  application 
was  properly  denied  by  the  asses, 
sors.  Id, 

8.  Under  the  provisions  of  the  act  of 
1858  (Chap.  814,  Laws  of  1858), 
authorizing  executors  and  adminis- 
trators to  disaffirm  contracts  made 
by  their  testator  or  intestate,  in 
fraud  of  creditors,  where  the  tes- 
tator or  intestate  died  insolvent, 
and  making  any  person  who  has 
received  any  portion  of  the  estate 
in  fraud  of  creditors  liable  therefor, 
an  administrator  may  disa^rma 
chattel  mortgage,  executed  by  the 
deceased  in  fraud  of  creditors,  and 
may  maintain  an  action  against 
the  mortgagee  for  property  taken 
by  him  under  the  mortgage.  P&tts 
V.  Hart.  168 


As  to  whether  personal  repre- 


sentative of  husband  can    maintain 
action  to  recover  moneys  alleged  to 
have  been  left  by  wife  in  trust  which 
is  in/oaUd,  qucsre. 
See  Oilman  v.  McArdle.  451 

-^—  WTion  action  maintainable 
against  executor,  in  favor  of  legatee^ 
for  an  accounting  and  payment  of 
legofcy,  and  what  interest  is  properly 
chargeable. 

See  Remington  v.  Walker,  (Mem.) 

6^6 


FALSE   PRETENSES. 
Distinction  between  larceny  and 


false  pretenses,  and  sufficiency  of  evi- 
dence to  constitute  former  crime. 
See  People  v.  ^forse.  662 


FALSE  REPRESENTATIONS, 

SeeThscEiT. 
Fraud. 


FELONY. 

1.  Prior  to  the  Penal  Code,  where  a 
crime  of  the  grade  of  felony  was 
committed  through  the  agency  of 
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a  guilty  Uistniment,  the  instigator 
was  regarded  as  an  accessorj  before 
the  fact,  and  mast  be  indicted  and 
tried  as  such.  People  v.  Lyon.  210 

3.  A  crime  which  migJU  be  punished 
by  imprisonment  in  a  State  prison 
was  a  felony.  To  constitute  that 
grade  of  offense,  i^  was  not  neces- 
sary that  it  m^ist  be  so  punished; 
the  maximum  punishment  to  which 
the  offender  is  liable  is  the  test  by 
which  the  degree  of  the  crime  was 
determined.  Id, 

8.  Where,  therefore,  an  indictment 
charged  the  accused  as  a  principal 
with  the  commission,  prior  to  the 
passage  of  the  Penal  Code,  of  an 
offense,  under  the  act  of  1875 
(Chap.  19,  Laws  of  1875),  provid- 
ing for  the  punishment  of  "  wrongs 
affecting  public  moneys,"  etc.,  and 
it  appeared  on  the  trial  that  de- 
fendant was  absent  at  the  time, 
took  no  part  in  the  particular  trans- 
action in  question,  and  had  no 
knowledge  thereof;  and  the  most 
that  could  be  claimed  from  the 
evidence  was  that  he  was  acces- 
sory before  the  fact.  Held,  that 
the  offense  charged  was  a  felony, 
and  a  conviction  could  not  be  sus- 
tained. Id. 

4.  The  distinction  between  the  com- 
mon-law rule  and  that  of  this 
State,  as  to  what  constitutes  a 
felony,  pointed  out.  Id. 


FENCES. 

Under  the  provision  of  the  Qeneral 
Bailroad  Act  (§  44,  chap.  140,  Laws 
of  1850,  as  amended  by  §  8,  chap. 
283,  Laws  of  1854),  requiring  rail- 
road corporatioDs  to  erect  and  main- 
tain fences  on  the  sides  of  their 
roads,  and  making  a  corp>oration 
which  neglects  to  comply  with  said 
requirement  "  liable  for  damages 
which  shall  be  done  by  the  agents 
or  engiues  of  any  such  corporation 
to  any  cattle,  horses  *  *  * 
thereon,"  to  create  a  liability  there 
must  be  some  action  on  the  part  of 
the  corporation,  by  its  mechanical 
or  other  agents,  producing  the  in- 
jury ;  no  liability  is  imposed  for  In- 
juries to  cattle  or  horses  caused  by 


themselves,  when  straying  upon 
the  railroad.  Knight  y,  if,  T,,  L, 
E.  &  W.  B,  B.  Co.  35 


FERRIES. 

1.  No  person  may  establish  and 
operate  a  public  ferry  in  this 
State  for  hire  across  a  navigable 
stream  without  legislative  au- 
thority.  Power  V.  Vul,  of  Athens. 

593 

3.  The  legislature  may  limit  a  ferry 
franchise  so  as  to  confer  a  right  to 
operate  a  ferry  from  one  side  of  a 
river  onlv,  and  may  confer  upon 
another  tne  right  to  operate  a  ferry 
from  the  other  side.  Id. 

3.  While  a  legislative  grant  of  a 
ferry  franchise  across  a  river  from 
a  place  on  one  side  to  a  place  on 
the  other,  standing  alone,  will 
ordinarily  be  construed  as  giving 
the  right  of  ferriage  across  the 
river  in  both  directions,  yet  if, 
when  considered  in  connection  with 
other  portions  of  the  grant,  of 
other  legislative  acts  in  pari  ma- 
teria, the  user  under  them,  and 
the  surrounding  drcumstances,  it 
appears  to  have  been  the  legisla- 
tive intent  to  limit  the  grant  to  a 
ferry  in  one  direction  only,  such  a 
construction  will  be  given  it.      Id. 

4.  An  act  merely  granting  the  right 
to  establish  and  operate  a  ferry 
does  not  confer  an  exclusive  right 
BO  as  to  deprive  the  legislature  of 
power  to  authorize  another  com- 
peting ferry  at  or  near  the  same 
place.  Id. 

5.  Under  the  various  acts  in  relation 
to  the  ferry  across  the  Hudson 
river  between  the  city  of  Hudson 
and  the  village  of  Athens  (Chap. 
83,  Laws  of  1783;  chap.  128,  Laws 
of  1801;  chap.  101,  Laws  of  1829; 
chap.  179,  Laws  of  1854;  chap. 
468,  Laws  of  1873;  chap.  379.  Laws 
of  1870;  chap.  57.  Laws  of  1804; 
chap.  65,  Laws  of  1805;  chap.  114, 
Laws  of  1815;  chap.  622,  Laws  of 
1857;  chap.  391,  Laws  of  1870; 
chap.  146,  Laws  of  1878),  the  city 
has  the  exclusive  right  to  operate 
a  ferry  from  the  east  side  of  the 
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fendant,  stated  in  substance  that 
defendant  had  failed  in  basiness 
twice,  the  last  time  three  or 
foar  jears  ago,  and  effected  a 
compromise  of  fifty  cents ;  that 
his  wife's  income  was  said  to 
support  the  family  and  he  was 
not  doin^  much  more  than  mak- 
ing a  living  for  himself;  that 
he  was  not  known  to  be  asking 
credit,  as  because  of  his  slowness 
in  making  payments  those  who 
had  sold  him  declined  doing  so  ex- 
cept for  cash.  The  defendant's 
refusal  to  make  a  statement  in 
June  was  entered  on  the  books  of 
the  agency  with  the  statement  that 
he  was  regarded  as  of  little  re- 
sponsibility. Other  orders  were 
given  by  defendant  under  similar 
circumstances  in  September  and 
October,  1881,  which  were  filled 
•  by  plaintiffs.  In  November,  1881, 
he  made  a  general  assignment  by 
which  it  appeared  that  he  owed 
nearly  $2,0(K)  for  money  borrowed 
in  1880,  but  it  did  not  appear  that 
he  owed  any  thing  for  merchandise 
or  stock  except  to  plaintiffs.  In  an 
action  for  obtaining  the  goods  by 
false  representations,  hMy  that 
plaintiffs  were  properly  nonsuited  ; 
that  the  evidence  failed  to  show 
any  intent  on  the  part  of  defendant 
to  deceive  or  mislead  the  plaintiffs, 
or  any  fraud  or  false  representa- 
tions  inducing  them  to  make  the 
sales.   MamUar  v.  McKinley.    858 

11.  A  compromise  made  by  a  debtor 
with  his  creditor  may  not  be  as- 
sailed on  the  ground  that  the 
debtor  omitted  to  disclose  his  fi- 
nancial condition.  Where  he  is 
not  questioned  in  regard  thereto, 
and  does  nothing  to  mislead,  he  is 
not  bound  to  make  any  such  dis- 
closure.    Qraham  v.  Meyer.      611 

12.  Before  such  a  compromise  can 
be  annulled  on  the  ground  of  fraud, 
plaintiff  is  bound  to  restore  to  de- 
fendant whatever  he  received  as  a 
consideration  for  the  compromise, 
And  so  far  as  possible,  any  right 
lost  in  consequence  thereof.        Id. 

See  Dbcbit. 

FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 


FRAUDULENT  CONVEYANCES. 

1.  A  chattel  mortgage  is  fraudulent 
and  void  as  to  croditors  where  it 
was  given  with  a  tacit  or  express 
understanding  and  arrangement 
that  the  mortgagee  may  sell  and 
dispose  of  the  mortgaged  property, 
and  apply  the  avails  to  his  own  nse. 
Potts  V.  Hart,  168 

2.  Such  an  agreement  may  be  infer- 
red from  the  fact  that  the  mort- 
gagor does,  with  the  knowledge 
ana  assent  of  the  mortgagee,  so 

'  sell  and  dispose  of  the  property 
and  apply  the  avails.  la. 


gas-light  companies. 

1.  The  efifect  of  the  provision  of  the 
act  of  1872  (§3,  chap.  874,  Laws  of 
1872\  amending  the  act  of  1848 
(Chap.  87.  Laws  of  1848),  provid- 
ing for  the  formation  of  gas-light 
companies,  which  authorizes  a  cor- 
poration organized  under  it  to  pur- 
chase property  and  borrow  monev 
necessary  for  its  corporate  busi- 
ness, and  to  issue  bonds,  and  mort- 
gage  its  property  and  franchises  to 
secure  any  debts  so  contracted,  waa 
to  supersede  the  provisions  of  the 
Amendatory  Act  of  1867  (Chap. 
480,  Laws  of  1867),  which  required 
the  written  consent  of  two-thirds 
of  the  stockholders  to  the  execo- 
tion  of  a  mortgage.  Daeidaan  v. 
W.  G.  L.  Co,  558 

2.  A  corporation  organized  under  the 
act  as  amended  has  power  to  par- 
chase  property  for  the  corporate 
purposes,  to  contract  a  debt  there- 
for, if  necessary,  and  to  issue 
bonds,  and  mortgage  its  property 
and  franchises  to  secure  the  pay- 
ment thereof.  Id, 

8.  The  provision  of  the  original  act 
(^  8),  requiring  the  directors  of 
such  a  corporation  to  be  stock- 
holders, does  not  apply  to  the 
original  organization.  The  persoDS 
named  in  the  certificate  of  incor- 
poration are  constituted  directors 
for  the  first  year  of  the  existence 
of  the  corporation,  with  full  power 
to  act  as  such.  Id. 

4.  Where,    therefore,    the    persons 
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named  in  the  certificate  of  incor- 
poration of  each  a  company,  as 
its  directors,  entered  into  a  con- 
tract  with  plaintiff,  to  purchase  of 
him  certain  property  required  by 
the  company,  to  pay  him  a  certain 
amount  in  cash,  and  the  balance 
in  the  stock  of  the  company  ;  and 
plaintiff,  in  lieu  of  cash,  accepted 
the  company's  bonds,  secured  by 
mortgage  upon  its  property  and 
franchises,  held,  that  the  mortgage 
was  valid.  Id. 

6.  In  an  action  to  foreclose  the  mort- 
gage,  another  gas-light  company, 
which  had  succeeded  to  the  rights 
of  the  mortgagor,  set  up  a  counter- 
claim in  substance,  that  A.,  the 
real  principal  for  whom  plaintiff 
acted,  and  certain  associates  of  his 
who  were  stockholders  of  defend- 
ant, and  in  certain  other  gas-light 
companies,  all  of  which  were  in- 
terested  in  certain  patents,  re- 
quested  and  instigated  defendant 
to  make  experiments  to  test  the 
value  of  such  inventions,  and  by 
the  aid  of  such  services  the  other 
corporations  were  enabled  to  sell 
the  rights  owned  by  them  for  a 
large  price.  Defendant  did  not 
allege  any  express  agreement  or 
promise  to  pay  for  such  services, 
out  claimea  an  implied  promise 
from  the  fact  of  the  request  and 
the  benefits  derived.  Held  unten- 
able; and  that  the  facts  did  not 
constitute  a  counter-claim.  Id. 

• 

6.  Defendant,  the  mortgagor,  exe- 
cuted a  perpetual  lease  of  its  prop- 
erty to  another  corporation,  to 
which  was  transferred  also  all  of 
its  capital  stock,  and  said  other 
company  assumed  the  payment  of 
the  mortgage;  it  attached  certain 
fixtures  to  the  mortgaged  real  es- 
tate, which  it  claimed,  under  the 
rule  applicable  between  landlord 
and  tenant,  were  not  subiect  to  the 
Hen  of  the  mortgage,  ^cld  unten- 
able; that  said  lessee  was  for  all 
practical  purposes  the  actual  owner 
of  the  property,  the  nominal  lessor 
simply  holding  the  title  as  trustee, 
and  BO  the  rule  did  not  apply,  and 
the  fixtures,  when  annexed,  be- 
came part  of  the  realty.  Id. 

7.  The  said  lessee  after  it  took  pos- 
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session  laid  additional  mains  and 
pipes,  which  were  affixed  to  the 
mains  laid  by  the  mortgagor,  bat 
at  points  remote  from  the  mort- 
gaged real  estate.  Held,  that  they 
did  not  become  changed  in  their 
nature  as  personal  property  by 
such  attachment  and  were  not  sub- 
ject to  the  mortgage.  Id. 


GENERAL  TERM. 

.  Although  on  appeal  from  a  judg- 
ment, in  an  action  tried  by  the 
conrt,  no  exceptions  appear  to  the 
findings  of  fact,  or  error  in  their 
determination,  but  the  General 
Term  draws  a  different  legal  con- 
clusion therefrom  than  that  of  the 
trial  court,  this  does  not  anthoriae 
it  to  render  a  final  judgment  in 
accordance  with  its  own  condn- 
sion.  Whenever  the  character  of 
the  issues  framed  by  the  pleading 
is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent 
to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on  the 
trial,  he  is  not  required  to  pro- 
cure the  appearance  of  exceptions 
npon  the  record,  and  so  the  appel- 
late  court  cannot  determine  that 
there  were  no  exceptions  or  errors. 
Thomas  v.  J!f.  Y.  Life  Ins.  Co.  250 

When  an  order  of  General  Term, 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  error  of  law,  it  is  not  review- 
able here.  People  v.  Poucher.   610 

GRANT. 

A  claim  against  the  State  was 
based  upon  the  alleged  infringe- 
ment of  rights  acquired  by  grant 
from  the  State,  executed  by  the 
canal  commissioners  under  acts  of 
1833  and  1837.  (Chap.  270.  Laws 
of  1823 ;  and  chap.  100,  Laws  of 
1837.)  The  act  first  mentioned  re- 
cited in  substance  that  said  com- 
missioners, by  operations  deter- 
mined on  for  improvement  of  the 
navigation  of  the  Hudson  river, 
would  destroy  and  render  useless 
a   mill-site    and    dam    described 
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therein,  and  in  compenaation  for 
such  loBB  the  oommiBsioners  were 
authorized  to  grant  to  the  owners 
the  privilege  of  drawing  a  speci- 
fied quanity  of    water   from  the 
Erie  canal,  provided  *'  that  it  shall 
he  lawful  for  the    canal  oommis- 
sioners,  oramajoritvof  them,  from 
time  to  time  to  modify  or  in  whole 
to  revoke  any  grant  made  in  per- 
suance  of  the  act  as  to  them  may 
seem  necessary  and  proper  for  the 
preservation  of  the  navigation  of 
said  canal."    The  owners,  in  1828, 
erected    valuable     mills    run    by 
water  taken  from  the  canal  in  pur- 
suance of  said  grant,  and  they  and 
their  grantees  continued  to  use  the 
water  until  1875,  when  claimant, 
who  had  succeeded  to  the  right, 
was  deprived  thereof  in  pursuance 
of  a  resolution  of  the  canal  com- 
missioners adopted  in  that,  year, 
which    recited  that    thewater  so 
drawn  was    required  "  to  protect 
and   preserve   the    navigation   of 
the   canal, "    and    thereupon   re- 
solved  that    said    grant   be  "res- 
cinded, revoked,  annulled  and  en- 
tirely abrogated."      The  board  of 
claims,  on  motion  of  the  attorney- 
general,  dismissed  the   claimant's 
petition  on  the  ground  that  ''  the 
facts    stated    in    the   claim,    and 
exhibits  under  the  laws  of    this 
State,  do  not  constitute  any  claim 
against  the  State."    Held  no  error ; 
that  while  the  grant  In  question 
was  based  upon  a  good  considera- 
tion,  i.  e,,  as  a  compensation  for 
property  appropriated  by  the  State, 
and  assuming  the  legislature  had 
power  to  make  the  contract,  the 
right  granted  was  a  limited  one, 
and  liable  to  be  defeated  by  the 
happening    of     the    contingency 
specified,  which    had    happened ; 
that  the  right  of  revocation  had 
been  duly  exercised  and  all  rights 
under  the  grant  destroyed.    I)er- 
mott  V.  State.  101 

2.  While  the  rule  requiring  a  strict 
construction,  as  against  the  gran- 
tee, of  a  grant  from  the  State  does 
not  apply  in  all  of  its  severity, 
and  in  all  cases  where  the  grant  is 
for  a  good  consideration,  it  may  not 
be  relaxed  when  the  grant  relates 
to  rights  which  the  State  holds  in 
trust  for  the  public  use,  such  as 


the  supervision  of  public  highways 
and  the  Gontiol  of  navigahle  waters. 

Id. 


HEALTH. 

1.  Ck)urtB  will  not,  in  all  cases,  inter- 
fere  by  injunction  to  restrain  the 
continuance  of  an  illegal  tntde  or 
business ;  to  require  the  exercise 
of  this  equitable  power  as  a  mat- 
ter of  right,  it  must  also  be  made 
clearly  to  appear  that  the  trade  or 
business  is  either  dangerous  to  hu- 
man life,  detrimental  to  health,  or 
the  occasion  of  great  public  incon- 
venience. HeaJUh  Dep*t  v.  Pardon. 

237 

2.  In  an  action  brought  to  restrain 
•  the  sale  of  certain  teas,  it  ap- 
peared, and  the  court  found, 
that  the  teas  were  adulterated 
to  some  extent  with  offensive 
and  noxious  substances,  and  their 
possession  for  the  purpose  of  sale 
was  a  nuisance  ;  but  the  court 
found  that  there  was  no  sufficient 
evidence  to  prove  that  the  use  of 
the  teas  was  "  dangerous  to  human 
life,  or  detrimental  to  health,  or 
unwholesome,"  or  that  the  injunc- 
tion was  needed  to  prevent  serious 
danger  to  human  life,  or  detriment 
to  health,  ffeld,  that  there  was 
no  irreconcilable  repugnancy  in 
the  findings,  and  that  the  relief 
sought  was  properly  denied.       Id. 

8.  The  provision  of  the  act  of  1884 
(§  4,  chap.  202,  Laws  of  1884),  pro- 
hibiting  the  manufacture  or  sale 
as  an  article  of  food  of  any  substi- 
tute for  butter  or  cheese  produced 
from  pure,  unadulterated  milk  or 
cream,  is  unconstitutional,  inas- 
much as  the  prohibition  is  not  lim- 
ited to  unwholesome  or  simulated 
substitutes,  but  absolutely  prohib- 
its the  manufacture  or  sale  of  any 
compound  designed  to  be  used  as  a 
substitute  for  butter  or  cheese, 
however  wholesome,  valuable  or 
cheap  it  may  be,  and  however 
openly  and  fairly  the  character  of 
the  substitute  may  be  avowed  and 
published;  and  that  a  conviction 
under  said  provision  for  a  sale  of 
oleomargarine,  where  it  appeared 
that  the  true  character  of  the  ar- 
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tide  was  avowed,  and  that  the 
Bubstitnte  was  wholesome  as  an 
article  of  food,  was  error.  People 
▼.  Ma/rx,  877 


mOHWAYS. 

1.  It  is  the  datj  of  the  municipal 
government  of  the  city  of  New 
York  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  pub- 
lic use.  Whether  it  does  so  in  a 
particular  case  is  a  question  of  fact 
for  the  jury.  BvUock  v.  Mayor, 
etc.  664 

2.  A  passenger  upon  a  street  has  a 
right  to  use  its  sidewalk,  although 
knowing  it  is  in  an  unsafe  condi- 
tion, and  if  injured,  it  is  a  ques- 
tion for  the  jury  whether  he  was 
guilty  of  any  carelessness  which 
contributed  to  the  injury.  Id. 

HUDSON  (CITY  OF). 

Rights  off&rricbge  of, 

JSeePoiDery.ViUageofAtheiu,  593 


HUSBAND  AND  WIFE. 

Plaintiff  and  his  wife  were  married 
in  Illinois  in  1858.  By  a  statute  of 
that  State,  passed  in  1862,  it  is  en- 
acted that  the  separate  property  of 
a  married  woman,  and  property 
acquired  by  her  in  good  faith  dur- 
ing coverture,  from  any  person 
other  than  her  husband,  shall  re- 
main her  sole  and  separate  prop- 
erty. In  an  action  against  a  rail- 
road company  for  loss  of  baggage 
it  appeared  that  a  portion  of  the 
property  destroyed  consisted  of  ar- 
ticles of  clothing  and  ornaments  of 
the  wife,  given  to  her  by  plaintiff 
prior  to  the  passage  of  said  act. 
Held,  that  plaintiff  was  entitled  to 
recover  therefor.  McGormick  v. 
Pmn.  C,  B.  B.  Co.  65 

As  to  whether  personal  repre- 

ientcUive  of  husbavd  can  mainiain  ac- 
Hon  to  recover  mofief/  alleged  to  h,a/oe 
been  left  by  wife  under  an  invalid 
trust,  qwere. 

See  tjUlman  y.  McArdle.  451 

Bee  AlTTBNUFTIAL  Agbbehbnt. 


INDIANS. 

Certain  persons  styling  themselves 
**  That  portion  of  the  Cayuga  Na- 
tion of  Indians  residing  in  Canada," 
presented  a  claim  to  the  board  of 
audit  (which  was  transferred  to  the 
board  of  claims),  for  a  share  of  an- 
nuities agreed  to  be  paid  by  the 
State  to  said  nation  by  treaties  of 
1789  and  1795.  Held,  that  the  claim 
was  properly  denied;  that  the 
claimants  have  no  personal  or  as- 
sociate  character  authorizing  them 
to  present  the  claim;  that  the 
treaty  contract  was  between  the 
State  and  the  Cayuga  Nation  of 
Indians,  and  if  violated,  only  the 
contracting  parties,  not  a  citizen  of 
the  State  or  a  member  of  the  nation, 
or  any  portion  of  such  members, 
unless  recognized  by  the  State  as 
such,  could  demand  satisfaction  ; 
that  so  long  as  the  State  recognizes 
the  tribal  organization  as  existing 
and  deals  with  it  as  a  nation,  the 
courts  and  officers  of  the  State 
must  so  regard  it ;  also  that  if  any 
claim  existed  it  was  not  a  private 
one,  and  so  was  not  within  the 
Jurisdiction  of  the  board.  (§  2, 
chap.  444,  Laws  of  1876.)  Gayuga 
Nalion  of  Indians  v.  Stale,        235 


INFANTS. 

1.  A  "  business  or  vocation "  to  be 
within  the  purview  of  the  act  **  to 
prevent  and  punish  wrongs  to  chil- 
dren "  (Chap.  122,  Laws  of  1876) 
must  be  an  employment  either 
vicious  in  itself,  or  one  which  par- 
takes of  the  character  of  an  amuse- 
ment ;  it  has  no  application  to  pro- 
ductive industries,  or  a  useful  or 
necessary  business  or  occupation. 
Hiekeyy.  laaffe.  204 

2.  Plaintiff,  an  infani  under  sixteen, 
was  employed  by  defendant  in  his 
steam  laundry  ;  a  machine  used  in 
the  business  was  dangerous.  Plain- 
iff's  hand  was  caught  therein  and 
crashed.  The  court  charged,  in 
substance,  that,  if  in  the  opinion  of 
thejary  the  employment  of  plain- 
tiff involved  sucn  risk  to  her  as  to 
bring  the  avocation  within  the 
meaning  of  the  term  "dangerous 
to  life   or   limb,"    she  might  re- 
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cover.  Held  error;  that  defendant's 
liabilitj,  if  any,  was  under  the 
common  law,  without  regard  to 
the  statute.  Id. 


INJUNCTION. 

1.  Courts  will  not,  in  all  cases,  inter- 
fere by  injunction  to  restrain  the 
continuance  of  an  illegal  trade  or 
business  ;  to  require  the  exercise 
of  this  equitable  power  as  a  matter 
of  right,  it  must  also  be  made 
clearly  to  appear  that  the  trade  or 
business  is  either  dangerous  to 
human  life,  detrimental  to  health, 
or  the  occasion  of  great  public  in- 
convenience. Health  Dep*t  v.  Pur- 
dan,  237 

2.  The  provisions  of  the  New  York 
City  Consolidation  Act  (§§  636, 687, 
646,  chap.  410,  Laws  of  1882), 
giving  courts  jurisdiction  to  inter- 
fere by  injunction  to  restrain  nui- 
sances in  that  city,  have  not 
changed  the  rule.  By.  the  act  it 
must  be  made  to  appear  that  the 
injunction  is  needea,  among  other 
things,  to  prevent  "serious  dan- 
ger to  human  life,  or  serious  detri- 
ment to  health."  Id. 

3.  In  an  action  brought  to  restrain 
the  sale  of  certain  teas,  it  appeared, 
and  the  court  found,  that  the  teas 
were  adulterated  to  some  extent 
with  offensive  and  noxious  sub- 
stances, and  their  possession  for 
the  purpose  of  sale  was  a  nui- 
sance ;  but  the  court  found  that 
there  was  no  sufficient  evidence  to 
prove  that  the  use  of  the  teas  was 
"  dangerous  to  human  life,  or 
detrimental  to  health,  or  unwhole- 
some," or  that  the  injunction  was 
needed  to  prevent  serious  danger 
to  human  life,  or  detriment  to 
health.  Held,  that  there  was  no 
irreconcilable  repugnancy  in  the 
findings,  and  that  the  relief  sought 
was  properly  denied.  Id. 


4.  A  court  having  power  to,  and 
which  appoints  a  receiver  of  the 
assets  of  an  insolvent  corporation, 
may,  in  aid  of  that  appointment, 
forbid  any  after  interference,  by 
way  of  levy  and  seizure  bv  attach- 
ment or  execution,  with  the  prop- 


erty in  his  possession.   Wowuhofw 
V.  ir.  JR.  Con.  Co,  898 

6.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  603  et  seq.),  in 
reference  to  injunctions  have  no 
application  to  such  a  case.         Id, 

6.  The  exercise  of  the  right  to  re- 
strain such  interference  being  In 
the  discretion  of  the  court,  its 
determination  is  not  reviewable 
here.  Id. 

7.  It  seems^  an  objection,  that  upon 
the  complaint  in  the  action  for  a 
receiver  no  relief  can  be  granted, 
should  not  be  disposed  of  on  mo- 
tion to  restrain  any  such  inter- 
ference. Id, 

IVh&n  in  action  to  restrain  al- 
leged uniatDful  acta  of  defendant 
equitable  relief  by  injunction  may  he 
granted  to  defendant. 

See  Power  v.  VUlage  of  Athens, 

592 


INSOLVENT  CORPORATIONS. 

A  court  having  power  to,  and  which 
appoints  a  receiver  of  the  assets  of 
an  insolvent  corporation,  may,  in 
aid  of  that  appointment,  forbid  any 
after  interference,  by  way  of  levy 
and  seizure  by  attachment  or  exe^ 
cution,  witb  the  property  in  his 
possession.  WoeriehofferY,  N.  R. 
Con,  Co,  898 


INSURANCE  (FIRE). 

1.  A  policy  of  fire  insurance  upon  a 
building  was  issued  by  defendant, 
loss  if  any  payable  to  a  mortgagee 
named.  The  policy  contained  a  con- 
dition avoiding  it  in  case  of  "  in- 
crease of  hazard  "  by  the  erection 
of  neighboring  buildings,  but  in  a 
*'  mortgage  clause  "  it  was  declared 
that  the  interest  of  the  mortgagee 
would  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor.  The 
mortgagee,  however,  was  required 
to  notify  the  company  of  any  in- 
crease of  hazard  which  shall  come 
to  his  knowledge.  The  policy  pro- 
vided for  a  renewal,  but  declared 
that  "  in  case  there  shall  have  been 
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any  increase  of  hazard  it  must  be 
made  known  to  the  company  by  the 
aesured  at  the  time  of  renewal, 
otherwise  this  poller  shall  be  void." 
During  the  life  of  the  original  pol- 
icy»  the  insured  erected  U  building 
near  the  odo  insured  which  in- 
creased the  hazard.  A  loss  occurred 
after  the  expiration  of  the  original 
policy.  In  an  action  thereon  a  re- 
newal was  claimed  by  plaintiff.  It 
appeared  that  the  broker,  who 
acted  on  behalf  of  the  insured,  and 
the  mortgfagee  in  making  the  al- 
leged renewal  agreement  with  the 
company,  had  knowledge  at  the 
time  of  the  erection  of  the  new 
building,  but  did  not  disclose  the 
same.  Held,  that  the  knowledge 
of  the  agent  was  imputable  to  his 
principal,  the  mortgagee,  and  that 
his  failure  to  disclose  it  avoided 
the  policy,  conceding  there  was  a 
valid  renewal  agreement.  Cole  v. 
Oermania  F.  In$,  Co.  86 

3.  The  P.  F.  Ins.  Cq.,  having  issued 
•  a  policy  of  fire  insurance  to  S., 
made  application  to  defendant  for 
a  reiDBurance  of  a  portion  of  the 
risk,  describing  it  as  in  the  appli- 
cation to,  and  the  policy  issued  by 
it.  The  application  was  granted 
and  defendant  issued  its  policy, 
which  recited  that  it  reinsured 
said  company  "  on  their  interest  as 
insurer  under  their  policy  *'  issued 
to  S.;  then  followed  in  the  lan- 
guage of  the  application  a  descrip- 
tion  of  the  property  insured.  A 
loss  having  occurred  said  company 
declined  paying,  and  upon  being 
sued  gave  defendant  notice  thereof; 
a  judgment  was  obtained  against 
it  for  tlie  amount  of  loss  claimed. 
In  an  action  upon  the  policy  of  re- 
insurance, defendant  claimed  a 
misrepresentation  in  the  descrip- 
tion of  the  property  insured.  Held 
untenable  ;  that  there  was  no  rep- 
resentation by  said  company,  save 
as  to  the  risk  taken  by  it,  which 
was  the  sole  object  of  the  rein- 
surance and  this  was  correctly 
stated ;  and  when,  therefore,  the 
company  was  found  legally  liable 
upon  its  contract,  it  was  not  open 
for  defendant  to  question  the  lia- 
bility, and  it  was  at  once  bound  to 
pay  the  reinsured  such  a  propor- 
tion of    the  loss  as  the  reins  ur- 


ance  bore  to  the  sum  originally  in- 
sured. Jackson  V.  3t,  l^tU  F.  it 
M.  Ins.  Co.  124 

3.  The  blank  form  of  policy  used 
for  the  reinsurance  was  that  of  the 
ordinary  policy  of  insurance  and 
contained  the  conditions  that  no 
action  could  be  maintained  thereon 
until  after  an  award  made  as  spe- 
cified, fixing  the  amount  of  the 
claim,  nor  unless  commenced 
within  twelve  months  after  the 
loss.  Heldt  that  these  conditions 
were  not  applicable  to  the  contract 
of  reinsurance,  and  plaintiff's  right 
to  recover  was  unanected  thereby. 

Id. 

4.  Under  the  provisions  of  the  act  of 
1875  (8§  1,  2,  3,  chap.  465,  Laws 
of  1875),  as  amended  (Chap.  859, 
Laws  of  1876 ;  chap.  153,  Laws  of 
1879),  imposing  a  penalty  upon 
the  agent  of  a  foreign  insurance 
company  who  effects  or  procures 
an  insurance  against  fire  upon 
property  within  the  limits  of  a  city 
or  incorporated  village,  without 
having  first  given  a  bond  to  the 
treasurer  of  the  fire  department  of 
the  municipality,  conditioned  for 
the  payment  to  such  treasurer  of  a 
percentage  on  premiums  received, 
the  cause  of  action  so  given  arises 
in  the  municipality ;  it  is  imma- 
terial where  the  contract  of  insur- 
ance was  actually  signed.  Ilhaca 
F.  D^t  V.  Beechsr.  429 


INTOXICATION. 

— ^  An  action  under  Citnl  Dam- 
age Act  abates  on  death  of  defendant, 
and  cannot  be  revived  against  his  per- 
sonal representatives. 

See  Moriorty  v.  BarOett.  661 


JUDGMENT. 

1.  The  E.  L.  Ins.  Go.  loaned  to  N. 
$17,000,  secured  by  mortgage  upon 
certain  real  estate.  This  mortgage 
the  company  foreclosed,  bid  in  the 
property  for  $7,000,  and  obtained  a 
deficiency  judgment  for  $11 ,160.65. 
Subsequently  said  company  en- 
tered into  a  contract  with  N.  by 
which  it  agreed  to  reoonvey  said 
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real  estate  to  him,  to  Batisty  the  de- 
ficiency judgment,  and  to  loan  him 
$70,000  secured  by  mortgages  on 
other  property,  out  of  which  was  to 
be  retained  $20,000,  the  considera- 
tion for  the  conveyance  and  the 
cancellation  of  the  judgment.  N. 
was  to  execute  also  a  mortgage  of 
$10,000  upon  the  real  estate  first 
'  mentioned.  The  mortgages  and 
the  deed  were  executed  In  pursu- 
ance of  the  agreement,  and  $50,000 
advanced  to  N.  A  satisfaction- 
piece  of  the  judgment  was  exe- 
cuted but  left  in  the  hands  of  de- 
fendant J.  Upon  foreclosure  of 
the  $70,000  mortgages  N.  de- 
fended on  the  g^und  of  usury,  and 
succeeded  in  his  defense.  The 
company  foreclosed  the  $10,000 
mortgage,  bid  in  the  property  and 
obtained  another  deficiency  judg- 
ment against  N.  In  an  action  by 
the  receiver  of  said  company  to  re- 
strain J.  from  delivering  said  sat- 
isfaction-piece to  N.,  and  for  its 
cancellation, — Held,  that  as  the 
only  consideration  received  for  the 
satisfaction  of  the  judgment  was 
the  $70,000  mortgages,  the  decree 
adjudging  them  to  oe  void  revived 
the  debt  represented  by  the  judg- 
ment; that  the  right  to  maintam 
the  action  was  not  lost  by  the  fore- 
closure of  the  $10,000  mortgage, 
nor  oould  the  plaintiff  be  required, 
as  a  condition  of  relief,  to  restore 
to  N.  the  title  acquired  under  such 
foreclosure.  BusseU  v.  NeUon.  119 

'2.  In  an  action  wherein  defendant  set 
up  as  a  counter-claim  damages  for 
breach  of  warranty  on  sale  of 
goods,  the  verdict  was  in  writing 
in  this  form  "  for  defendants  for 
amount  of  goods  claimed  to  be 
damaged  *  *  *  same  to  be  re- 
turned, less  amount  of  plaintiffs 
claim  *  *  *  viz.:  $6,404.53  — 
$2,118.00  — $4,286.53.  for  defend, 
ants."  No  exception  was  made  to 
the  form  of  the  verdict.  Subse- 
quently a  motion  was  made  to  set 
aside  the  verdict  as  irregular  and 
improper,  which  was  denied,  and 
judgment  was  entered  in  the  usual 
form  for  defendants  for  $4,286.63. 
Held,  that,  if  there  was  a  tenable 
objection  to  the  form,  it  should 
have  been  urged  at  the  time  the 


verdict  came  in  and  before  it  was 
recorded;  also. that,  if  the  recom- 
mendation of  the  jury  was  of  any 
significance,  it  was  for  the  advan- 
tage of  the  plaintiflfs;  they  were 
entitled  (o  have  the  judgment  con- 
form to  it,  and  not  having  objected 
to  the  judgment  as  entered  or 
moved  to  have  it  corrected,  they 
could  raise  no  question  in  regard 
thereto  on  appeal;  but  KM,  that 
the  clause  was  properly  treated  by 
the  court  as  surplusage.  Brigg  v. 
Hm<m,  517 


When  judgment  creditor  not 


entitled  to  redeem, 
ike  People,  ex  rd  v.  Bctcon.       275 


When  m>ortgage  given  for  loan 


to  take  up  prior  mortgage  has  prefer'* 
enee  oter  judgment  perfected  subee- 
quent  to  firet  >itt  prior  to  eeeond  mort- 
gage. 

8ee  CIuUy.  Emmerich.  340 


JUDICIAL  SALE. 

1.  A  sale  under  judgment  in  a  par- 
tition suit  was  made  January  22, 
1884,  the  purchasers  to  have  pos- 
session in  February.  They  refused 
to  take  a  conveyance,  on  the  ground 
that  the  summons  had  not  been 
served  upon  certain  infant  defend- 
ants. Plaintiff  thereupon  on  appli- 
cation to  the  court  obtained  leave 
to  file  a  supplemental  complaint 
and  bring  in  said  defendants  by 
proper  service  ;  this  was  done,  and 
on  April  24,  1884,  a  judgment  was 
rendered,  making  the  first  judg- 
ment and  the  sale  under  it  binding 
upon  all  the  parties.  Meanwhile, 
no  action  was  taken  by  the  pur- 
chasers to  be  relieved  from  the 
sale,  but  they  had  no  connection 
with  the  subsequent  proceedings. 
On  motion  to  compel  them  to  com- 

Slete  the  sale,  Tield,  that  they  were 
ischarged  from  any  obligation  by 
the  delay  in  perfecting  the  title. 
Bice  V.  JBarrett,  408 


2.  A  purchaser  at  a  partition  sale  ia, 
under  ordinary  circumstances,  en- 
titled to  the  conveyance  of  a  good 
title  at  the  time  fixed  by  the  agree- 
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ment,  and  an  unreasonable  delay 
in  f  arnlBhing  the  same  is  a  Buffl- 
cient  answer  to  an  application  to 
compel  him  to  take  a  conveyance. 

Id. 

A  purchcuer  m  good  faith  on 

execution  eale  aequires  no  better  title 
than  judgment  creditor  wnUd  have 
had  had  he  purchased. 

See  Olute  ▼.  Emmerieh.  842 


JURISDICTION. 

1.  Under  the  provisions  of  the  Re- 
vised  Statutes  (1  R.  S.  780,  §  68), 
vesting  in  the  Supreme  Court  any 
unexecuted  express  trust  in  real 
estate  upon  the  death  of  the  sur- 
viving trustee,  and  authorizing  the 
appointment  by  it  of  some  person 
to  complete  the  execution  of  the 
trust,  and  under  the  provision  of 
the  act  of  1883  (Chap.  185,  Laws 
of  1882),  malsing  similar  provis- 
ions as  to  personal  property,  upon 
application  for  the  appointment 
of  a  trustee  the  court  has  juris- 
diction only  to  inquire  whether  the 
deceased  trustee  was  at  the  time 
of  his  death  engaged  in  the  exe- 
cution of  an  apparent  trust,  and 
whether  that  trust  remains  in  any 
respect  unexecuted  ;  if  these  facts 
appear  it  is  the  duty  of  the  court 
to  make  the  appointment.  It  may 
not  determine  questions  involving 
the  rights  and  interests  of  the  va- 
rious parties  interested,  as  they 
are  affected  by  the  validity,  ex- 
tent and  character  of  the  trust, 
or  the  right  of  possession  of  the 
property  alleged  to  be  covered  by 
it.    In  re  Waring,  114 

2.  Where  an  assignee  for  the  benefit 
of  creditors  has  by  mistake  paid 
over  to  a  creditor  a  portion  of  the 
proceeds  of  the  property  assigned, 
to  which  a  preferred  creditor  was 
in  fact  entitled,  the  County  Court 
has  power,  under  the  General  As- 
signment Act  (Chap.  466,  Laws  of 
1877,  amended  by  chap.  818,  Laws 
of  1878),  upon  petition  of  the  cred- 
itoi  entitled  to  the  fund,  and  upon 
notice  to  the  one  receiving  it,  to 
order  the  latter  to  return  the 
amount  received  to  the  assignee. 


to  be  by  him  paid  out  as  directed 
by  the  assignment.    In  re  Morgan, 

145 


KINGS  (COUNTY  OF). 

When  register  of  deeds  of  county 

of  Kings  juetified  in  refusing  to  allow 

others  to  make  searches  and  copies  of 

records  in  his  office. 

See  People,  ex  rel'   v.   Eichards, 

(Mem,)  620 


LANDLORD  AND  TENANT. 

1.  A  covenant  by  a  tenant  to  keep  the 
demised  premises  in  repair  does 
not  inure  to  the  benefit  of  a 
stranger  who  sustains  an  injury  in 
consequence  of  its  breach;  it  can 
only  be  enforced  by  the  covenantee 
or  his  assignee.     OdeU  v.  Solomon, 

685 

2.  A  lessee,  by  negligently  suffering 
the  demised  premises  to  become 
dangerous,  becomes  liable  to  a 
stranger  who  is  injured  in  conse- 
quence, the  foundation  of  such 
liability  is  culpable  negligence; 
the  lessee  is  not  a  guarantor  of  the 
safety  of  the  premises,  but  is 
bound  only  to  exercise  reasonable 
care.  Negligence  must  be  estab- 
lished as  matter  of  fact.  Mere 
constructive  negligence  is  not  suf- 
ficient. Id, 

LARCENY. 

Distinction  between  larceny  and 

false  pretenses  J  and  sufficiency  of  evi- 
dence to  constitute  former  crime. 
See  People  v.  Morse,  662 


LEASE. 
See  LANDiiOBD  add  Tenant. 


LEGISLATURR 

1.  As  by  the  Penal  Code  (§  724),  it  is 
declared  that  it  does  not  affect 
'*  any  power  conferred  by  law  upon 
any  public  body  *  ♦  *  to  im- 
pose or  inflict  punishment  for  a 
contempt,"  the  provision  of  the 
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Revised  Statutes  conferring  the 
power  npon  either  house  of  the 
legislature  to  panish  as  for  a  con- 
tempt,  a  witness  refasing  to  an- 
swer before  it  or  before  a  commit- 
tee in  legislative  proceedings  (1  R. 
B.  154,  §  13,  sabd.  4),  was  not  ab- 
rogated  by  the  two  provisions  of 
the  Penal  Code,  one  (§  69)  making 
such  refusal  a  misdemeanor,  the 
other  (§  719)  declarinfl^  that  offenses 
specified  in  said  Code,  committed 
after  its  going  into  effect,  must  be 
pnnished  according  to  its  provis- 
ions *'  and  not  otherwise."  People, 
esD  rd.  V.  Keeler.  463 

2.  So,  also,  as  by  said  Code  (§  677), 
it  is  declared  that  "  an  act  or  omis- 
sion which  is  made  criminal  and 
punishable  in  different  wajs  by 
different  provisions  of  law  may  be 
punished  under  any  one  of  those 
provisions,  but  not  under  more 
than  one,"  the  rule  that  no  person 
can  be  punished  twice  for  the  same 
offense  does  not  require  the  abro- 
gation of  said  provision  of  the  Re- 
vised Statutes.  Id. 

8.  The  said  provision  and  the  subse- 
quent ones  providing  for  its  en- 
forcement are  not  violative  of  the 
constitutional  provisions  declaring 
that  no  person  shall  be  deprived  of 
life,  liberty  or  property,  without 
due  process  of  law ;  as,  if  those 
provisions  were  within  the  ppwer 
of  the  legislature  to  enact,  pro- 
ceedings under  them  are  "  due  pro- 
cess of  law."  Id. 

4.  The  leffislature  had  power  to  en- 
act said  provisions;  such  legisla- 
tion is  not  prohibited  or  restrained 
by  the  State  Constitution  or  the 
Constitution  of  the  United  States, 
and  except  as  thus  limited,  the 
State  legislature  possesses  the 
whole  legislative  power  of  the 
State.  Id. 

6.  Notwithstanding  the  division  of 
powers  between  the  co-ordinate 
branches  of  the  State  government, 
and  the  vesting  of  the  judicial 
powers  in  the  courts,  certain  pow- 
ers in  tbeir  nature  judicial  belong 
to  the  legislature,  and  a  statute  is 
not  necessarily  void  which  involves 


action  on  the  part  of  either  house 
in  its  nature  jndidaL  Id. 

6.  Where  the  statute  relates  to  the 
proceedings  of  the  legislative  body 
itself  and  is  necessary  and  appro- 
priate  to  enable  it  to  perform  ita 
constitutional  functions,  it  is  not 
such  an  invasion  of  the  province  of 
the  judiciary  as  to  bring  it  within 
any  implied  prohibition  of  the  Con- 
stitution. Id. 

7.  The  power  of  obtaining  informa- 
.    tion  for  the  purpose  of  framing 

laws  to  meet  supposed  or  appre- 
hended evils  is  necessary  and  be- 
longs to  the  legislature,  and  statu- 
tory  provisions,  such  as  are  con- 
tained in  the  Revised  Statutes  (1 
R.  S.  158,  §  1  e^  eeq.),  authoriming 
legislative  committees  to  talie  tes- 
timony and  summon  witnesses,  are 
within  the  limits  of  legislative 
powers,  as  is  also  a  statute  au- 
thorizing either  house  to  enforce 
its  process  by  imprisonment  of  a 
recusant  witness.  Id. 

8.  It  seems  this  power  may  only  be 
exerdsed  where  the  Investigation 
which  the  committee  was  conduct- 
ing was  a  legislative  proceeding 
which  the  house  was  authorized  to 
institute.  Id. 

9.  H  seems,  also,  that  an  investiga- 
tion instituted  for  the  mere  purpose 
of  investigatioD,  or  for  political 
purposes,  not  connected  with  any 
intended  legislation  or  other  mat- 
ters upon  which  the  house  can  act, 
is  not  a  legislative  proceeding.  Id. 

10.  Where,  however,  public  institu- 
tions belonging  to  the  State  or 
public  officers  are  ordered  to  be  in- 
vestigated, it  is  to  be  presumed 
that  it  is  with  a  view  of  some  leg- 
islative action  in  regard  to  them. 

Id. 

11.  A  witness  summoned  before  a 
legislative  committee  has  no  con- 
stitutional or  legal  right  to  be 
attended  by,  or  to  the  aid  of,  coun- 
sel on  his  examination.  The  pro- 
vision of  the  State  Constitution, 
declaring  that  "  in  any  trial  in  any 
court  whatever  the  party  accused 
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shall  be  allowed  to  appear  and  de- 
fend *  *  *  with  counsel/'  has 
no  application  to  a  mere  witness 
who  is  not  a  party.  Id, 

12.  The  preamble  to  a  resolution  of 
investigation  adopted  Jij  the  senate 
recited  in  substance,  that  charges 
of  fraud  and  irregularity  had  been 
made  against  the  commissioner  of 
public  works  of  the  city  of  New 
York,  and  that  it  was  of  vital  im- 

gortance  to  the  tax  payers  of  the 
tate  that  the  heads  of  all  public 
departments  should  be  above  re- 
proach; by  the  resolution  a  com- 
mittee was  authorized  to  investi- 
gate said  department,  to  report  the 
result  thereof,  "and  its  recom- 
mendations concerning  the  same." 
Held,  that  the  terms  of  the  resolu- 
tion indicated  that  some  legislative 
action  was  in  contemplation  to 
guard  against  frauds  or  irregulari- 
ties, if  such  were  found  to  exist 
which  could  be  prevented  or  ren- 
dered more  difficult  by  legislation; 
and  that  it  was  to  be  presumed  the 
investigation  was  for  this  purpose. 

Id. 

13.  The  relator,  a  witness  summoned 
before  said  investigating  commit- 
tee, was  allowed  to  be  attended  and 
advised  by  counsel ;  he  having  de- 
clined to  answer  certain  questions 
put  to  him  on  the  ground  of  the 
advice  of  counsel,  the  committee 
directed  its  chairman  to  no  longer 
recognize  his  n^ht  to  have  counsel 
present;  thereupon  the  counsel  in- 
structed the  witness  to  withdraw 
from  the  committee,  which  he  did 
without  its  permission,  after  being 
advised  that  his  examination  was 
not  concluded,  warned  not  to  leave 
and  informed  that  if  he  did  so 
it  was  at  his  peril.  Held,  that 
it  was  immaterial  whether  the 
questions  which  the  witness  refused 
to  answer  were  proper  or  not,  his 
refusal  to  remain  and  submit  to 
further  examination  was  a  con- 
tempt, subjecting  him  to  punish- 
ment. Id. 


LIEN. 

1.  Where  the  widow  of  an  intestate 
who  died  seized  of  certain  prem- 

SiCKBLS  —  Vol.  LI V. 


iBes,and  leaving  three  children,  his 
heirs  at  law,  joined  with  on«  of 
the  heirs  in  the  conveyance  of  their 
interests  to  the  other  heirs,  she 
taking  a  mortgage  upon  the  prem- 
ises to  secure  the  sum  agreed  to  be 
paid  her,  —  Held,  that  the  mort- 
gage was,  to  the  extent  of  the 
value  of  the  dower  right,  a  lien 
prior  to  a  former  judgment  against 
one  of  the  grantees  upon  the  one- 
third  which  said  grantee  took  by 
descent  subject  to  such  dower  right. 
Pope  V.  Mead.  201 

2.  In  August,  1876,  P.  recovered  a 
judgment  against  S.  In  October  of 
that  year  8.  executed  a  mortgage 
upon  certain  premises  owned  by 
him,  and  on  the  same  day  made  a 
general  assignment  for  the  benefit 
of  creditors.  In  November  the  re- 
lators recovered  a  jud£fment  against 
S.  In  October,  1880,  the  mortgaged 
premises  were  sold  upon  execution, 
issued  on  P.'s  judgment,  bid  in  by 
him  and  the  usual  certificate  issued 
to  him  by  the  sheriff'.  In  1881,  the 
mortgage  was  foreclosed  by  action, 
in  which  the  relators  were  made 
parties  defendant,  and  under  judg- 
ment therein  the  premises  were 
sold,  bid  in  by  the  mortgagee  for 
less  than  the  amount  of  the  mort- 

f:age  and  a  deed  executed  to  him. 
n  February,  1883,  relators  claim- 
ing a  right  to  redeem,  tendered  to 
the  sheriff  the  amount  of  P.'s  judg- 
ment with  interest,  and  demanded 
a  deed,  which  was  refused.  In 
proceedings  by  mandamus  to  com- 
pel the  sheriff  to  execute  such  deed, 
)ield,  that  the  relators  were  not  en- 
titled to  redeem  and  their  demand 
was  properly  refused  ;  that  the  re- 
lators' lien,  if  any,  was  cut  off  by 
the  foreclosure  and  sale  under  the 
mortgage  ;  but  that  they  never  ac- 
quired any  lien,  as  the  assignment 
vested  the  whole  estate  in  the  as- 
signee ;  and  that  the  omission  of 
the  judgment  debtor  or  his  as- 
signee to  redeem  from  the  sale, 
under  the  judgment,  gave  to  the 
relators  no  additional  right,  nor  to 
their  judgment  any  new  virtue. 
People,  ex  rel.  v.  Bacon,  276 

When  mortgage  given  for  loan 


to  take  up  prior  mortgage  Jiaa  prefer- 
ence over  judgment  perfected  iubee- 
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guent  to  flrH  but  prior  to  $econd  mort- 
gage. 
See  Olute  v.  ISmmerieh.  842 

See  Mbchanigs'  Lisn. 

MORTaAOB. 


LIMITATION  OF  ACTIONS. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  894),  limiting  to  three 
years  the  time  for  bringing  an 
action  against  a  director  or  stock- 
holder of  a  moneyed  corporation 
"  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability 
created  by  law,"  does  not  apply  to 
an  equitable  action  against  the  di- 
rectors of  such  a  corporation  to  re- 
quire an  accounting  and  to  recover 
damages  for  their  neglect  and  inat- 
tention to  the  duties  of  their  trusts 
whereby  they  suffered  corporate 
funds  to  be  lost  and  wasted.  Such 
an  action  is  simply  the  enforce- 
ment of  a  common-law  liability, 
while  the  words  of  the  provision, 
"a  liability  created  by  law,"  have 
reference  only  to  a  liability  cre- 
ated by  statute.  The  limitation 
applicable  to  such  an  action  is  ten 
years.  (Code  Civ.  Pro.,  §  888.) 
Brinc/cerhoff  V.  Bosttoick.  185 

2«  Where  a  national  bank  had  be- 
come insolvent  and  one  of  its  di- 
rectors had  been  appointed  re- 
ceiver, an  action  was  brought 
against  him  and  the  other  directors 
for  neglect  of  their  duties,  by  one 
of  the  stockholders  on  behalf  of 
himself  and  the  other  stockholders, 
— Held,  that  as  to  other  stockhold- 
ers who  became  parties  to  the 
action  upon  their  petition,  the 
statute  of  limitations  began  to  run 
from  the  time  of  the  commence- 
ment of  the  action,  not  from  the 
time  of  filing  their  petitions  ;  that 
for  the  purposes  of  the  statute  of 
limitations  the  action  must  be 
treated  as  if  all  the  stockholders 
were  originally  plaintiffs.  Id, 

8.  It  seeme,  also,  that  as  to  stock- 
holders who  do  not  come  in,  the 
suit  having  been  commenced  for 
their  benefit,  their  rights  are  not 
barred  by  any  lapse  of  time  after 
the  commencement.  Id. 


4.  Under  the  provision  of  the  State 
Constitution  (Art.  7,  §  14),  prohibit- 
ing the  auditing  or  payment  of  a 
claim  against  the  State,  which  as 
against  citizens  would  be  barred 
by  lapse  of  time,  excepting  *'  claims 
duly  presented  within  the  time 
allowed  by  law,  and  prosecutcxl 
with  due  diligence  from  the  time 
of  such  presentment,"  to  avoid  the 
bar  of  time  it  is  not  necessary  to 
show  that  presentation  has  l>een 
made  to  the  board  of  audit  or  its 
successor,  the  board  of  claims. 
Presentment  to  the  legislature  or 
to  any  officer  or  body  of  officers 
having  jurisdiction  to  pay,  allow 
or  act  upon  the  claim  is  sufficient, 
if  after  such  presentation  the  claim 
be  prosecuted  with  reasonable 
diligence.     Corkinge  v.  State.    491 

5.  Where  to  a  just  claim  against  the 
State,  the  only  defense  interposed 
is  the  statute  of  limitations,  it 
should  at  least  establish  that  de- 
fense both  on  the  law  and  the 
facts  with  reasonable  clearness 
and  certainty.  Id. 

MANDAMUS. 

On  application  for  peremptory 

mandamus  fa^e  so  faros  disputed 
must  be  taken  as  they  appear  tn  op- 
posing affidavits. 

See  People,  ex  rel.  v.  Richards. 
{Mem.)  620 


Where   party     Jias   sufficient 


remedy  atiaw  against  a  public  officer 
court  not  absolutely  bound  to  grant  a 
writ  of  mandamus,  but  may  in  its 
discretion  refuse,  and  this  discretion 
not  revieioable  Jiere. 

See   People^  ex   rel.  v.  Thompson. 
(Mem.)  641 


MANUFACTURING    CORPORA- 
TIONS. 

1.  A  corporation  organized  under  the 
act  of  1855  (Chap.  801,  T^ws  of 
1855),  extending  the  operation  of 
the  General  Manufacturing  Act 
(Chap.  40,  Laws  of  1848),  by  au. 
thorizing  the  formation  of  corpora- 
tions "  for  the  purpose  of  collect- 
ing, storing  and  preserving  ice,  of 
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preparing  it  for  market,  of  trans- 
porting it  *  *  *  ,  and  of  vend- 
ing tliesame,"  and  wliose  business 
is  confined  to  tlie  purposes  ex- 
pressed in  the  act,  is  not  a  manu- 
facturing corporation,  and  so  is  not 
within  the  provision  of  the  act 
providing  for  the  taxation  of  cer- 
tain corporations  (§  S,  chap.  542, 
Laws  of  1884,  as  amended  by  chap. 
381,  Laws  of  1881),  which  exempts 
manafacturing  corporations  from 
the  operation  of  the  act,  and  such 
corporations  are  taxable  under  said 
act.    Peo]^  V.  Knick.  Ice  Co,    181 

2.  Bonds  issued  hj  a  manufacturing 
corporation,  and  to  the  knowledge 
of  the  holder  diverted  from  the 
purpose  for  which  they  were  in- 
tended and  authorized,  are  not,  in 
the  hands  of  such  holder,  a  debt 
against  the  company  authorizing 
the  maintenance  of  an  action  under 
the  General  Manufacturing  Act 
(S  12,  chap.  40,  Laws  of  1848) 
against  its  truslees  for  a  failure  to 
make  and  file  an  annual  report. 
Kirkland  v.  KiUe,  390 

8.  Where  a  corporation  orc^nized 
under  said  act  has  never,  in  fact, 
commenced  business,  and,  before 
the  time  prescribed  for  making 
such  a  report  has  elapsed,  the  ob- 
ject for  which  it  is  formed  be- 
comes impossible  for  it  to  accom- 
plish, and  there  is  neither  ability 
nor  intention  on  its  part  at  any 
time  to  prosecute  its  business,  it 
is  not  required  to  make  such  re- 
port, and  its  trustees  are  not  lia- 
ble  to  creditors,  because  of  its 
failure  so  to  do.  Id, 

4.  Jl  seems  that  under  the  provision 
of  the  acts  of  1864  and  1871  (§  2, 
chap.  517,  Laws  of  1864,  lis 
amended  by  chap.  481,  Laws  of 
1871),  amending  the  General  Manu- 
facturing Act  by  authorizing  a  cor- 
poration, organized  under  it,  upon 
written  consent  of  stockholders 
owning  twO-thirds  of  the  capital 
stock,  to  mortgage  its  real  and 
personal  estate  to  secure  the  pay- 
ment of  any  debt  which  may  be 
contracted  by  it  in  the  business  for 
which  it  was  incorporated,  it  is  not 
essential  to  the  validity  of  a  mort- 
gage that  it  should  have  been  given 


to  secure  an  antecedent  debt;  a 
debt  contracted  simultaneously 
with  the  giving  of  the  security,  if 
legitimate  and  incurred  in  the 
business  of  the  company,  is  within 
the  authority  conferred.  Lord  v. 
Tonkers  F,  G,  Go,  647 

5.  It  seemSf  therefore,  that  where  a 
bond  of  the  corporation,  secured 
by  its  mortgage,  is  given,  with  the 
requisite  consent,  to  the  lender  for 
money  advanced  at  the  time,  to  be 
used  for  the  legitimate  business 
purposes  of  the  corporation, 
whether  the  payment  of  an  ante- 
cedent debt  or  other  purposes  for 
which  it  is  entitled  to  borrow 
money,  the  securities  are  valid. 

Id. 

6.  Where  a  trust  mortgage  is  given 
by  such  a  corporation  to  secure  the 
payment  of  its  negotiable  bonds  to 
be  tliereafter  issued,  it  is  not  es- 
sential that  the  debts  authorized 
to  be  secured  sliould  be  in  exist- 
ence at  the  time  of  the  execution 
of  the  mortgage  and  bonds;  the 
statute  is  complied  with  if  the 
bonds  are  negotiated  only  for  the 
purpose  of  securing  or  paying 
debts  contracted  before  the  nego- 
tiation; the  security  to  the  credit- 
ors then  for  the  first  time  comes 
into  being,  and  is  as  effectual  as  if 
the  mortgage  was  executed  at  the 
same  time  with  the  delivery  of  the 
bonds.  Id. 

7.  The  act  of  1878  (Chap.  163,  Laws 
of  1878),  authorizing  such  a  cor- 
poration to  secure  the  payment  of 
any  debt  by  mortgaging  its  goods 
and  chattels  '*  and  also  the  fran- 
chises, privileges,  rights  and  lib- 
erties thereof,"  provided  the  writ- 
ten consent  of  a  majority  of  the 
stockholders  owning  at  least  two- 
thirds  of  its  capital  stock  shall  first 
be  filed,  did  not  operate  as  a  repeal 
of  said  acts  of  1864  and  1871;  it 
simply  gave  it  power  to  add  to  a 
chattel  mortgage  a  mortgage  upon 
the  corporate  franchises.  Id. 

8.  A  consent  to  mortgage  the  real 
and  personal  estate,  however,  does 
not  authorize  a  mortgage  of  the 
corporate  franchises.  Id. 
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9.  Where,  therefore,  a  mortgage  was 
ezecated  by  a  manufacturing  cor- 
poration upon  its  real  and  personal 
property  and  also  its  rights,  privi- 
leges  and  franchises,  to  secure  the 
payment  of  its  negotiable  bonds, 
the  proceeds  of  which  were  used 
in  paymeift  of  debts  of  the  cor. 
poration  contiiicted  in  carrying  on 
its  business  after  the  execution  of 
the  mortgage,  the  bonds,  however, 
being  negotiated  only  and  proceeds 
paid  to  the  corporation  as  the  debts 
became  due,  a  consent  of  stock- 
holders owning  two-thirds  of  the 
capital  stock  to  the  execution  of  its 
mortgage  upon  its  real  and  per- 
sonal estate,  having  first  been  filed, 
but  no  consent  to  mortgaging  the 
corporate  franchises  having  been 
given,  Iield,  that  the  mortgage  was 
valid  as  a  lien  upon  the  property, 
but  was  invalid  and  inoperative  as 
to  the  franchises,  privileges,  rights 
or  liberties.  Id. 


MARRIAGE. 
See  AirrBNUPTiAL  AoREBHSirr. 

MASTER  AND  SERVANT. 

1.  The  refusal  of  a  servant  to  deliver 
goods  intrusted  to  him  by  his 
master  on  a  demand  by  a  stranger 
is  not  sufficient  evidence  to  main- 
tain replevin,  either  against  the 
servant  or  master,  where  a  demand 
and  refusal  is  necessary  to  make 
the  possession  tortious,  unless  the 
servant  acted  under  the  direction 
of  the  master  in  refusing  to  de- 
liver ;  and  this,  although  the  serv- 
ant knew  that  the  person  making 
the  demand  was  entitled  to  the 
property.  Whether  a  demand  of 
the  servant  would  be  sufficient, 
when  the  master  had  concealed 
himself  or  was  out  of  the  juris- 
diction, queer e.  Goodwin  v.  Werth- 
eimer,  149 

2.  A  master  owes  the  duties  to  his 
servant  of  furnishing  adequate  and 
suitable  tools  and  implements  for 
his  use,  a  safe  and  proper  place 
in  which  to  prosecute  his  work, 
and,  when  they  are  needed,  the 
employment  of  skillful  and  com- 
petent workmen  to  direct  his  labor 


and  assist  in  the  performance  of 
his  work.  Pantaar  v.  T,  F.  I.  M. 
Co,  368 

8.  No  one  of  these  duties  can  be  del- 
egated  by  the  master  to  a  servant 
of  any  grade  so  as  to  exonerate 
the  master  from  responsibility  to 
another  servant  who  has  been  in- 
j  ured  by  its  non-performance.     Id, 

4.  Where  the  general  management 
and  control  of  an  industrial  enter- 
prise has  been  intrusted  to  a  super- 
intendent, he  stands  in  the  place 
of  the  master,  and  his  neglect  to 
adopt  all  reasonable  means  and 
precautions  to  provide  for  the 
safety  of  the  employes  constitutes 
an  omission  of  duty  on  the  part  of 
the  master,  rendering  him  liable 
for  any  injury  to  an  employe,  re- 
sulting therefrom.  id. 

5.  Defendant  was  the  owner  of  a  coal- 
mine conducted  under  the  manage- 
ment  of  a  superintendent  who  had 
full  power  of  control  and  discretion 
in  conducting  the  work.  Plaintiff, 
while  working  in  a  pit  and  upon  a 
wall  in  the  course  of  construction, 
for  the  purpose  mainly  of  furnish- 
ing a  place  behind  which  to  de- 
posit the  refuse  material  of  the 
mine,  was  injured  by  the  fall  of  a 
mass  of  rock  from  an  overhanging 
cliff.  In  an  action  to  recover  dam- 
ages for  the  injury,  plaintiff's  tes- 
timony tended  to  show  that  there 
had  been  for  a  long  time  prior  to 
the  accident  a  large  crack  parallel 
with  and  about  ten  feet  back  from 
the  upper  angle  of  the  face  of  the 
cliff  which  was  plainly  visible ; 
that  the  attention  of  the  superin- 
tendent  and  foreman  had  been 
called  to  it,  and  they  were  warned 
of  its  dangerous  character;  that 
they  had  instituted  an  experiment 
which  showed  that  the  crack  was 
increasing  in  width,  but  they  took 
no  precautions,  although  practi- 
cable, to  support  the  rock  while 
men  were  working  under  it.  The 
wall  would,  when  completed,  have 
furnished  a  support,  but  it  required 
a  long  time  to  complete  it  and  was 
not  then  a  protection  to  the  laborers 
at  work  upon  it.  The  rock  which 
fell  broke  off  at  the  place  where  the 
crack  had  been  observed.     Plain- 
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tiff's  duties  did  not  call  him  to  any 
place  where  the  dangerous  char- 
acter of  the  rock  was  vlRible  and 
he  was  ignorant  of  it.  Heldf  that 
a  motion  for  a  nonsuit  was  prop- 
erly denied  ;  and  that  a  verdict  for 
plaintiff  was  justified  by  the  evi- 
dence. Id. 

6.  The  rule  that  the  servant  takes 
the  risk  of  the  service  presupposes 
that  the  master  has  performed  the 
duties  of  care  and  vigilance  which 
the  law  casts  upon  him,  it  only 
excuses  where  injury  results  to  the 
servant  from  a  hazard  incident  to 
the  nature  of  the  employment,  not 
from  a  cause  which  tlie  exercise  of 
proper  care  and  prudence  on  the 
part  of  the  master  would  have 
foreseen  and  guarded  against.    Id. 


MECHANICS'  LIEN. 
Sufficiency    of    complaint  in 


action  to  enforce  a  lien  for  materials 
furnished  to  contractor  for  work  in 
city  of  New  York. 

ike  yViUiams  v.  Fred.  {Mem)  666 


MISTAKE. 

Where  an  assignee  for  the  benefit  of 
creditors  has  by  mistake  paid  over 
to  a  creditor  a  portion  of  the  pro- 
ceeds of  the  property  assigned,  to 
which  a  preferred  creditor  was  in 
fact  entitled,  the  County  Court  has 
power,  under  the  General  Assign- 
ment Act  (Chap.  466,  Laws  of  1877, 
amended  by  chap.  818.  Laws  of 
1878),  upon  petition  of  the  cred- 
itor entitled  to  the  fund,  and  upon 
notice  to  the  one  receiving  it,  to 
order  the  latter  to  return  the 
amount  received  to  the  assignee, 
to  be  by  him  paid  out  as  directed 
by  the  assignment.    In-re  Morgan. 

145 


MONROE  (COUNTY  OF). 


Fees  of  county  treasurer   of 


Monroe  and  Seneca. 
See  Board  of  Supervisors  v.  AUen. 
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MORTGAGE. 

1.  The  E.  L.  Ins.  Co.  loaned  to  N. 
$17,000,  secured  by  mortgage  upon 
certain  real  estate.  This  mort- 
gage the  company  foreclosed,  bid 
in  the  property  for  $7,000,  and  ob- 
tained a  deficiency  judgment  for 
$11,160.65.  Sulssequently  said 
company  entered  into  a  contract 
with  N.  by  which  it  agreed  to  re- 
convey  said  real  estate  to  him,  to 
satisfy  the  deficiency  judgment, 
and  to  loan  him  $70,000  secured 
by  mortgages  on  other  property, 
out  of  which  was  to  be  retained 
$20,000,  the  consideration  for  the 
conveyance  and  the  cancellation  of 
the  judgment.  N.  was  to  execute 
also  a  mortgage  of  ^10,000  upon 
the  real  estate  first  mentioned. 
The  mortgages  and  the  deed  were 
executed  in  pursuance  of  the  agree- 
ment, and  $50,000  advanced  to  N. 
A  satisfaction-piece  of  the  judg- 
ment was  executed  but  left  in  the 
hands  of  defendant  J.  Upon  fore- 
closure of  the  $70,000  mortgages, 
N.  defended  on  the  ground  of 
usury,  and  succeeded  in  his  de- 
fense.  The  company  foreclosed 
the  $10,000  mortgage,  bid  in  the 
property  and  obtained  another  de- 
ficiency judgment  against  N.  In 
an  action  by  the  receiver  of  said 
company  to  restrain  J.  from  de- 
livering said  satisfaction-piece  to 
N.,  and  for  its  cancellation, — Held, 
that  as  the  only  consideration  re- 
ceived for  the  satisfaction  of  the 
judgment  was  the  $70,000  mort- 
gages, the  decree  adjudging  them  to 
be  void  revived  the  debt  represen- 
ted by  the  judgment;  that  tlie  right 
to  maintain  tlie  action  was  not  lost 
by  the  foreclosure  of  the  $10,000 
mortgage,  nor  could  the  plaintiff 
be  required,  as  a  condition  of  re- 
lief, to  restore  to  N.  the  title  ac- 
quired under  such  foreclosure. 
JtusseU  V.  Nelson.  119 


2.  Where  the  widow  of  an  intestate 
who  died  seized  of  certain  prem- 
ises, and  leaving  three  children, 
his  heirs  at  law,  joined  with  one  of 
the  heirs  in  the  conveyance  of  their 
interests  to  the  other  heirs,  she 
taking  a  mortgage  upon  the  prem- 
ises to  secure  the  sum  agreed  to 
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be  paid  to  her, — Held,  that  the 
mortgage  waa,  to  the  extent  of  the 
value  of  the  dower  right,  a  lien 
prior  to  a  former  judgment  against 
one  of  the  grantees  upon  the  one- 
third  which  said  grantee  took  by 
descent  subject  to  such  dower 
right.     Pope  v.  Mead.  SOI 

8.  It  seems  that  under  the  provision 
of  the  acts  of  1864  and  1871  (§  2, 
chap.  517,  Laws  of  1864,  as 
amended  hj  cliap.  481,  Laws  of 
1871), amending  the  General  Manu- 
facturing Act,  bj  authorizing  a 
corporation,  organized  under  it, 
upon  written  consent  of  stock- 
holders owning  two-thirds  of  its 
capital  stock ,  to  mortgage  its  real 
and  persoilal  estate  to  secure  the 
payment  of  any  debt  which  may 
be  contracted  by  it  in  the  business 
for  which  it  was  incorporated,  it  is 
not  essential  to  the  validity  of  a 
mortgage  that  it  should  have  been 
given  to  secure  an  antecedent  debt; 
a  debt  contracted  simultaneously 
with  the  giving  of  the  security,  if 
legitimate  and  incurred  in  the 
business  of  the  company,  is  within 
the  authority  conferred.  LordY. 
Tankers  R  G,  Co.  547 

4.  It  seems,  therefore,  that  where  a 
bond  of  the  corporation,  secured 
by  its  mortgage,  is  given,  with  the 
requisite  consent,  to  the  lender  for 
money  advanced  at  the  time,  to  be 
used  for  the  legitimate  business 
purposes  of  the  corporation, 
whether  the  payment  of  an  ante- 
cedent debt  or  other  purposes  for 
which  it  Is  entitled  to  borrow 
money,  the  securities  are  valid.  Id, 

5.  Where  a  trust  mortgage  is  given 
by  such  a  corporation  to  secure  the 
payment  of  its  negotiable  bonds 
to  be  thereafter  issued,  it  is 
not  essential  that  the  debts  au- 
thorized to  be  secured  should  be 
in  existence  at  the  time  of  the 
execution  of  the  mortgage  and 
bonds;  the  statute  is  com- 
plied  with  if  the  bonds  are  nego- 
tiated only  for  the  purpose  of  se- 
curing or  paying  debts  contracted 
before  the  negotiation  ;  the  secu- 
rity to  the  creditors  then  for  the 
first  time  comes  into  being,  and  is 
as  effectual  as  if  the  mortgage  was 


executed  at  the  same  time  with 
the  delivery  of  the  bonds.  Id. 

6.  The  act  of  1878  (Chap.  163,  Laws 
of  1878),  authorizing  such  a  cor- 
poration to  secure  the  payment  of 
any  debt  by  mortgaging  its  goods 
and  chattels  **and  also  the  fran- 
chises, privileges,  rights  and  lib- 
erties thereof,"  provided  the  writ- 
ten consent  of  a  majority  of  the 
stockholders  owning  at  least  two- 
thirds  of  its  capital  stock  shall  first 
be  filed,  did  not  operate  as  a  repeal 
of  said  acts  of  1864  and  1871 ;  it 
simply  gave  it  power  to  add  to  a 
chattel  mortgage  a  mortgage  upon 
the  corporate  franchises.  Id. 

7.  A  consent  to  mortgage  the  real 
and  personal  estate,  however,  does 
not  authorize  a  mortgage  of  the 
corporate  franchises.  Id. 

8.  Where,  therefore,  a  mortgage  was 
executed  by  a  manufacturing  cor- 
poration upon  its  real  and  personal 
property,  and  also  its  rights,  privi- 
leges and  franchises,  to  secure  the 
payment  of  its  negotiable  bonds, 
the  proceeds  of  which  were  used 
in  payment  of  debts  of  the  corpora- 
tion contracted  in  carrying  on  its 
business  after  the  execution  of  the 
mortgage,  the  bonds,  however, 
being  negotiated  only  and  pro- 
ceeds paid  to  the  corporation  as 
the  debts  became  due,  a  consent  of 
stockliolders  owning  two-thirds  of 
the  capital  stock  to  the  execution 
of  its  mortgage  upon  its  real  and 
personal  estate,  having  first  been 
filed,  but  no  consent  to  mortgaging 
the  corporate  franchises  having 
been  given,  held,  that  the  mort- 
gage was  valid  as  a  lien  upon  the 
property,  but  was  invalid  and  in- 
operative as  to  the  franchises, 
privileges,  rights  or  liberties.     Id. 

9.  The  effect  of  the  provision  of  the 
act  of  1872  (§  2,  chap.  374,  Laws 
of  1872),  amending  the  act  of  1848 
(Chap.  37,  Laws  of  1848),  provid- 
ing for  the  formation  of  gas-light 
companies  which  authorizes  a  cor- 
poration organized  under  it  to  pur- 
chase property  and  borrow  money 
necessary  for  its  corporate  business 
and  to  issue  bonds,  and  mortgage 
its  property  and  franchises  to  se- 
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cure  any  debts  so  contracted,  was 
to  sapersede  the  provisions  of  the 
Amendatory  Act  of  1867  (Chap.  480, 
Xaws  of  1867},  which  req aired  the 
written  consent  of  two-thirds  of 
the  stockholders  to  the  execution 
of  a  mortgage.  Davidson  v.  W. 
G.  L.  Go.  558 

10.  A  corporation  organized  under 
the  act  as  amended  has  power  to 
purchase  property  for  the  corpo- 
rate purposes,  to  contract  a  debt 
therefor,  if  necessary,  and  to  issue 
bonds,  and  mortgage  its  property 
and  franchises  to  secure  the  pay- 
ment thereof.  Id. 

11.  The  provision  of  the  original  act 
(§3),  requiring  the  directors  of 
such  a  corporation  to  be  stock- 
holders, does  not  apply  to  the 
original  organization.  The  persons 
named  in  the  certificate  of  incor- 
poration are  constituted  directors 
for  the  first  year  of  the  existence 
of  the  corporation,  with  full  power 
to  act  as  such.  Id. 

12.  Where,  therefore,  the  persons 
named  in  the  certificate  of  incor- 
poration of  such  a  company,  as  its 
directors,  entered  into  a  contract 
with  plaintiff,  to  purchase  of  him 
certain  property  required  by  the 
company,  to  pay  him  a  certain 
amount  in  cash,  and  the  balance 
in  the  stock  of  the  company  ;  and 
plaintiff,  in  lieu  of  the  cash,  accep- 
ted the  company's  bonds,  secured 
by  mortgage  upon  its  property  and 
franchises,  field,  that  the  mortgage 
was  valid.  Id. 

When  mortgage  given  for  loan 

to  take  up  prior  mortgage  has  prefer- 
ence over  judgment  perfected  mbee- 
guent  to  first  but  prior  to  second  mort- 
gage. 

See  Clute  v.  Emmerich.  842 


MOTIONS  AND  ORDERS. 

When  an  order  of  General  Term, 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 


for  error  of  law,  it  is  not  review- 
able here.    Peopie  v.  Poucher.  610 


MUNICIPAL  CORPORATIONS. 

Where,  in  an  action  brought  by  tax 
payers  to  have  a  contract  made  by 
a  municipal  corporation,  by  which 
it  agreed  to  pay  a  sum  specified  for 
the  performance  of  certain  work, 
declared  invalid,  the  plaintiff  was 
defeated  and  judgment  was  ren- 
dered in  favor  of  the  contractor 
with  the  corporation,  adjudging 
the  contract  to  be  valid,  and  that 
it  had  been  performed  by  the  con- 
tractor, —  Meld,  that  "  the  value  of 
the  subject-matter  involved  "  (Code 
of  Civ.  Pro.,  §  3253)  was,  for  the 
purposes  of  computing  an  extra 
allowance,  the  contract  price  for 
the  work,  not  simply  the  profits 
made  tliereon,  Mingay  v.  HoUy 
Mfg.  Go.  270 

See  Athens  (Villaob  of). 
Auburn  (City  of). 
Brooklyn  (City  of). 
Hudson  (City  of). 
New  York  (City  of). 
Tboy  (City  of). 


MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder,  it  is  competent  to  show 
that  the  prisoner  has  made  previous 
threats  or  attempts  to  kill  his 
victim.    People  v.  Jones.  667 

2.  Upon  the  trial  of  a  man  for  the 
murder  of  his  wife  by  shooting  her 
with  a  pistol,  the  prosecution  was 
allowed  to  show,  under  objection 
and  exception,  that  on  two  prior 
occasions,  when  the  prisoner  and 
his  wife  were  in  a  room  together 
alone,  the  report  of  a  pistol  fired  in 
the  room  was  heard,  the  circum- 
stance being  sufficient  to  author- 
ize a  finding  that  the  shots  were 
fired  by  defendant  either  at, his 
wife  or  in  anger  to  frighten  her. 
Held  no  error.  Id. 

8.  (younsel  for  defendant  requested 
the  court  to  charge  *'  that  upon 
the  question  of  deliberation,  under 
the  facts  of  this  case,  the  jury 
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mast  not  consider  the  previoas 
threats  or  attempts  to  take  the  life 
of  the  deceased  which  have  been 
sworn  to."  Tlie  court  refused  so 
to  charge.     Held  no  error.  Id, 


NATIONAL  BANKS. 

1.  Plaintiffs  deposited,  in  the  usual 
course  of  business,  certain  drafts 
with  a  national  bank,  which  were 
credited  to  them  on  the  books  of 
the  bank  and  in  their  pass-book. 
The  bank  was  at  the  time  irre- 
trievably insolvent,  and  its  drafts 
had  gone  to  protest  the  day  before; 
of  this  its  president,  to  whom  was 
intrusted  its  entire  control  and 
management,  had  full  knowledge, 
and  presumably  its  other  officers 
and  agents.  The  bank  kept  open 
until  the  usual  hour  of  closing  on 
the  day  of  the  deposit,  but  did  not 
open  its  doors  thereafter,  and  went 
into  the  hands  of  a  receiver.  In 
an  action  to  recover  the  deposit, 
held,  that  in  permitting  plaintiffs 
to  make  it  in  reliance  upon  the 
supposed  solvency  of  the  bank  a 
gross  fraud  was  practiced  upon  the 
plaintiffs,  and  they  were  entitled 
to  reclaim  the  drafts  or  their  pro- 
ceeds. Also,  that  the  right  of 
plaintiffs  to  make  reclamation  was 
not  precluded  by  the  provisions  of 
the  U.  S.  R.  S.  (§§  5234,  6242),  for- 
bidding  all  preferential  payments 
or  transfers  by  an  insolvent  bank, 
and  providing  for  a  ratable  distri- 
bution of  its  assets,  as  plaintiffs 
did  not  claim  under  a  transfer 
from  the  bank  but  under  their 
original  title;  that  their  relation 
as  creditors  terminated  when  they 
elected  to  rescind  the  contract  im- 
plied when  the  deposit  was  made, 
and  they  were  seeking  simply  to  re- 
claim their  own  property ;  and 
that  neither  the  receiver  nor  any 
creditor  of  the  bank  had  any  equity 
to  have  such  property  applied  in 
payment  of  its  obligations.  GragU 
V.  Hadley,  131 

2.  Where  a  national  bank  had  be- 
come insolvent  and  one  of  itsdi- 
rectors  had  been  appointed  re- 
ceiver, an  action  was  brought 
against  him  and  the  other  direct- 
ors for  neglect  of  their  duties,  by 


one  of  the  stockliolders  on  behalf 
of  himself  and  the  other  stock- 
holders,—  HM,  that  as  to  other 
stockholders  who  became  parties 
'  to  the  action  upon  their  petition, 
the  statute  of  limitations  began  to 
^un  from  the  time  of  the  com- 
mencement of  the  action*,  not  from 
the  time  of  filing  their  petitions ; 
that  for  the  purposes  of  the 
statute  of  limitations  the  action 
must  be  treated  as  if  all  the  stock- 
holders were  originally  plaintiffs. 
Brinckerhoffy,  Bostwick.  185 

NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  negligence,  causing  personal 
injnries,  although  the  injured  per- 
son is  a  witness  and  testifies  on  the 
trial,  it  is  competent  for  plain tifT 
to  prove  exclamations,  indicative 
of  pain,  made  by  such  person  at 
the  time  of  the  injury.  Hagen- 
loc?ier  V.  C.  I.  db  B,  B.  B.  Co.      136 

2.  Fire  fell  from  a  locomotive  on  de- 
fendant's road  upon  a  horse  at- 
tached to  a  wagon  in  the  street 
below,  and  upon  the  hand  of  the 
driver.  The  horse  became  fright- 
ened and  ran  away,  the  driver  at- 
tempted to  drive  him  against  the 
curb-stone  to  arrest  his  progress, 
the  wagon  passed  over  the  curb- 
stone, threw  the  driver  out  and 
plaintiff,  who  was  on  the  sidewalk, 
was  run  over  and  injured.  In  an 
action  to  recover  damages  for  al- 
leged negligence  causing  the  in- 
jury, the  court  charged,  in  sub- 
stance, that  if  the  jury  believed 
the  coal  fell  through  negligence  on 
the  part  of  the  defendant,  causing 
the  horse  to  become  unmana«reable 
and  run  against  plaintiff,  iniiicting 
the  injury,  defendant  was  liable, 
and  refused  to  charge  that  if  the 
accident  occurred  through  the 
driver's  error  of  judgment  in  en- 
deavoring to  obtain  control  of  the 
horse  plaintiff  cannot  recover. 
Hdd  no  error  ;  that  so  long  as  the 
Injury  was  chargeable  to  the  origi- 
nal wrongful  act  of  the  defendant, 
it  was  liable  ;  that  the  action  of 
the  driver  in  view  of  the  exigency 
of  the  occasion,  whether  prudent 
or  otherwise,  might  be  considered 
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as  a  continuation  of  the  original 
act,  and  so  that  act  was  the  proxi- 
mate, not  the  remote  caase  of  the 
injarjr  ;  also,  that  the  injury  was 
a  natural  and  probable  consequence 
of  defendant's  negligence.  Lowery 
V.  Man.  B.  B,  Go.  158 

8.  The  cause  of  action  given  by  the 
statute  (Chap.  450,  Laws  of  1847  ; 
Code  of  Civ.  Pro.,  §  1902)  to  the 
representatives  of  a  decedent, 
whose  death  was  caused  by  the 
negligence  of  another,  abates  upon 
the  death  of  the  wrong-doer,  and 
an  action  cannot  be  maintained 
against  his  representatives.  Heg- 
erich  V.  Keddie.  258 

4.  A  master  owes  the  duties  to  his 
servant  of  furnishing  adequate 
and  suitable  tools  and  implements 
for  his  use,  a  safe  and  proper  place 
in  which  to  prosecute  his  work,, 
and,  when  they  are  needed,  the 
employment  of  skillful  and  com- 
petent workmen  to  direct  his  labor 
and  assist  in  the  performance  of 
his  work.  Pantzar  v.  T.  F.  I.  M. 
Co.  368 

5.  No  one  of  these  duties  can  be  del- 
egated by  the  master  to  a  servant 

•  of  any  grade  so  as  to  exonerate  the 
master  from  responsibility  to  an- 
other servant  who  has  been  inj  ured 
by  its  non- performance.  Id. 

6.  Where  the  general  management 
and  control  of  an  industrial  enter- 
prise has  been  intrusted  to  a  super- 
intendent,  he  stands  in  the  place 
of  the  master,  and  his  neglect  to 
adopt  all  reasonable  means  and 
precautions  to  provide  for  the 
safety  of  the  employes  constitutes 
an  omission  of  duty  on  the  part  of 
the  master,  rendering  him  liable 
for  any  injury  to  an  employe,  re- 
sulting therefrom.  Id. 

7.  Defendant  was  the  owner  of  a  coal- 
mine conducted  under  the  manage- 
ment of  a  superintendent  who  had 
full  power  of  control  and  discretion 
in  conducting  the  work.  Plaintiff, 
while  working  in  a  pit  and  upon  a 
wall  in  the  course  of  construction, 
for  the  purpose  mainly  of  furnish- 
ing a  place  behind  which  to  depq^it 
the  refuse  material  of  the  mine, 
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was  injured  by  the  fall  of  a  mass 
of  rock  from  an  overhanging  cliff. 
In  an  action  to  recover  damages  for 
the  injury,  plaintiffs  testimony 
tended  to  show  that  there  had  been 
for  a  long  time  prior  to  the  acci- 
dent a  large  crack  parallel  with  and 
about  ten  feet  back  from  the  upper 
angle  of  the  face  of  the  cliff  which 
was  plainly  visible  ;  that  the  atten- 
tion of  the  superintendent  and 
foreman  had  been  called  to  it,  and 
they  were  warned  of  its  dangerous 
character  ;  that  they  had  instituted 
an  experiment  which  showed  that 
the  crack  was  increasing  in  width, 
but  they  took  no  precautions, 
although  practicable, to  support  the 
rock  while  men  were  working  un- 
der it.  The  wall  would,  when  com- 
pleted, have  furnished  a  support, 
but  it  required  a  long  time  to  com- 
plete it,  and  was  not  then  a  protec- 
tion to  the  laborers  at  work  upon  it. 
The  rock  which  fell  broke  off  at 
the  place  where  the  crack  had  been 
observed.  Plaintiff's  duties  did  not 
call  him  to  any  place  where  the 
dangerous  character  of  the  rock 
was  visible  and  he  was  ignorant  of 
it.  Hddy  that  a  motion  for  a  non- 
suit was  properly  denied  ;  and  that 
a  verdict  for  plaintiff  was  justified 
by  the  evidence.  Id. 

8.  A  lessee,  by  negligently  suffering 
the  demised  premises  to  become 
dangerous,  is  liable  to  a  stranger 
who  has  been  injured  in  conse- 
quence; the  foundation  of  such  lia- 
bility  is  culpable  negligence;  the 
lessee  is  not  a  guarantor  of  the 
safety  of  the  premises,  but  is  bound 
only  to  exercise  reasonable  care. 
Negligence  must  be  established  as 
matter  of  fact.  Mere  constructive 
negligence  is  not  sufficient.  Odell 
V.  Solomon.  635 

9.  It  is  the  duty  of  the  municipal 

fovernment  of  the  city  of  New 
ork  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  pub- 
lic use.  Whether  it  does  so  in  a 
particular  case  is  a  question  of  fact 
for  the  jury.  BuUock  v.  Mayor, 
etc,  654 

10.  A  passenger  upon  a  street  has  a 
right  to  use  its  sidewalk,  although 
knowing  it  is  in  an  unsafe  condi- 

94 
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tion,  and  if  injured,  it  is  a  qnes- 
tion  for  the  jury  whether  he  was 
guilty  of  any  carelessness  which 
contributed  to  the  injury.  Id. 


Negligence  on  part  of  State  in 


management  of  canals,  whM  sufficient 
evidence  of,  to  support  claim  before 
board  of  claims. 
See  Sipjde  v.  The  State.  284 


NEW  YORK  (CITY  OF). 

1.  It  was  the  intention  of  the  legisla- 
ture in  passing  the  act  (Chap.  48, 
Laws  of  1884),  conferring  upon  the 
mayor  of  the  city  of  New  York  the 
power  to  make,  without  confirma- 
tion by  the  board  of  aldermen,  the 
appointments  which  theretofore 
required  the  confirmation  of  that 
board,  as  appears  by  the  fact  that 
the  ac(  was  not  to  take  effect  until 
January  1,  1885,  after  an  election 
at  which  a  mayor  would  be  elected, 
to  withhold  the  power  from  the 
mayor  then  in  office  and  to  confer 
it  upon  the  mayor  so  to  be  elected. 
People,  ex  rel.  v.  Lacombe.  43 

2.  It  is  to  be  interpreted,  therefore, 
in  connection  with  the  provision 
of  the  Consolidation  Act  of  1882 
(§  31,  chap.  410.  Laws  of  1882), 
which  provides  that  the  mayor's 
term  of  office  shall  commence  at 
noon  on  the  first  day  of  January 
next  after  his  election;  and  in  pro- 
viding that  it  should  take  effect  on 
that  day,  it  was  intended  by  the 
legislature  that  it  should,  and  it 
did  go  into  operation  at  12  o'clock, 
noon,  the  time  when  the  new  mayor 
went  into  office.  Id. 

8.  Where,  therefore,  on  the  1st  day 
of  January,  1885,  before  12  o'clock, 
noon,  the  president  of  the  board  of 
aldermen  appointed  the  relator  cor- 
poration counsel,  claiming  that  the 
term  of  the  old  mayor,  by  the  city 
charter  of  1878,  expired  at  mid- 
night December  81,  1884,  and  so 
there  was  a  vacancy  in  the  office 
from  that  time  until  12  o'clock, 
noon,  of  January  1st,  when  the  tftrm 
of  the  new  mayor  commenced;  and 
that  during  the  interim  he  was  «au- 
thorized  by  the  Consolidation  Act 
(§  32)  to  act  as  mayor,  and  could' ex- 


ercise the  power  of  appointment 
conferred  by  the  said  act  of  1884. 
Held,  that  the  claim  was  untenable 
and  the  appointment  invalid;  and 
that  defendant  who  was  appointed 
by  the  new  mayor  after  the  begin- 
ning of  his  term  was  entitled  to  the 
office.  Id. 

4.  The  word  "  term  "  in  the  provis- 
ion of  the  New  York  Charter  of 
1878  (§  25.  chap.  335,  Laws  of  1878), 
fixing  the  terms  of  heads  of  de- 
partments and  commissioners,  is  to 
be  construed  as  designating  con- 
secutive periods  of  six  years  fol- 
lowing  each  other  in  regular  order; 
the  one  commencing  when  the 
other  ends;  and  the  Incumbent 
appointed  in  any  such  period  is  to 
be  treated  as  the  incumbent  of  the 
term  or  period  to  which  his  ap- 
pointment   relates,  his  office  ex- 

,  pi  ring  with  the  expiration  of  the 
term.  People,  ex  rel.  v.AfcClatfe.  83 

5.  Where,  therefore,  the  term  of  a 
police  commissioner  expired  April 
30,  1878,  and  his  successor  was  not 
appointed  until  May  15, 1880,  held, 
that  the  term  of  the  latter  expired 
April  30,  1884.  Id, 

6.  It  is  not  essential  to  the  validity 
of  a  tax  upon  land  in  the  city  of 
New  York  to  have  the  name  of  the 
owner  inserted  in  the  assessment- 
list  ;  the  tax  may  be  assessed  di- 
rectly upon  the  land,  properly  de- 
scribing it.    SaigTU  v.  Mayor^  etc. 

280 

7.  It  seem*  that  the  only  effect  of 
omitting  the  owner's  name,  or  of 
inserting  the  name  of  one  who  is 
not  the  owner,  is  to  deprive  the 
city  of  the  right  to  collect  the  tax 
from  the  owner  personally,  or  out 
of  his  personal  property,  and  to 
confine  its  remedy  to  the  enforce- 
ment of  the  lien  upon  the  land 
assessed.  Id. 

8.  Where  a  sidewalk  in  the  city  of 
New  York  has  once  been  paved, 
upon  a  plan  and  of  a  width  at  the 
time  deemed  suitable,  any  addi- 
tional pavement,  although  it  be 
simply  to  give  additional  width, 
leaving  the  original  pavement  un- 
aisturbed,  is  a  repavement,  reqnir. 
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ing  as  a  condition  precedent  a  peti- 
tion of  a  majoritj  of  the  property 
holders  along  the  line  of  the  im- 
proyement  (Chap.  410,  Laws  of 
1882),  and  if  made  without  such 
petition  an  assessment  therefor  is 
invalid.     In  re  Smith,  424 

9,  An  aggrieved  property  holder, 
however,  is  not  entitled  to  the 
special  remedy  given  by  the  act  of 
ia58  (Chap.  338,  Laws  of  1858), 
where  the  assessment  was  con- 
firmed after  June  9,  1880,  for  an 
improvement  completed  after  the 
passapre  of  the  act  of  1880  (Chap. 
550,  Laws  of  1880),  amending  and 
limiting  the  operation  of  the  orig- 
inal act;  the  remedy  confided  to 
the  courts  by  said  act  is  limited  by 
the  amendatory  act  to  the  single 
case  of  assessments  exceeding  the 
honest  and  just  value  of  the  im- 
provements. Id. 

10-  Premises  in  the  city  of  New  Yorfc 
used  by  a  religious  society  for  a 
school,  of  which  it  is  simply  the 
lessee,  not  the  owner,  are  not  ex- 
empt from  taxation  (Chap,  282, 
Laws  of  1852.)  Hebrew  F,  3.  Aas'n 
V.  Mayor,  etc.  488 

11.  The  fact  that  the  act  entitled 
"An  act  laying  out  public  places 
and  parks  in  the  twenty-thiid  and 
twenty-fourth  wards  of  the  city  of 
New  York,  and  in  the  adjacent 
district  of  Westchester  county, 
etc."  (Chap.  522,  Laws  of  1884). 
contains  provisions  authorizing  the 
use  of  one  of  the  parks  for  mili- 
tary purposes  (§  6),  and  extending 
the  jurisdictiouof  the  department 
of  public  parks  of  the  city  over  the 
whole  of  the  newly-acquired  terri- 
tory, does  not  render  it  obnoxious 
to  tlie  constitutional  provision  de- 
daring  that  a  local  or  private  bill 
shall  contain  but  one  subject, 
which  shall  be  expressed  in  the 
title  (State  Const.,  art.  3,  §  16); 
said  provisions  are  within  the 
scope  of  the  general  subject  so  ex- 
pressed.    In  re  Mayor,  etc.       569 

12.  Said  act  is  not  violative  of  the 
constitutional  provision,  declaring 
that  no  person  shall  be  deprived  of 
property  without  due  process  of 
law,   and  prohibiting  the  taking 


private  property  for  public  use 
without  just  compensation  (State 
Const.,  art.  1,  §  6);  a  sufficient  pro- 
vision is  made  for  notice  and  hear- 
ing to  constitute  due  process  of 
law,  and  the  act  provides  a  certain 
definite  and  adequate  source  and 
manner  of  payment,  as  the  munici- 
pality  is  absolutely  required  to 
pay,  within  four  months  after  the 
confirmation  of  the  commissioners' 
report,  the  compensation  awarded 
to  parties  interested  (§  6),  and,  in 
case  of  default,  is  made  liable 
after  demand^to  an  action  at  the  * 
suit  of  any  such  party;  the  act 
also  provides  for  and  protects  the 
rights  of  all  parties  interested.  Id. 

13.  The  fact  that  the  act  specifies  the 
first  judicial  district  as  the  one 
wherein  proceedings  under  it  are 
to  be  instituted  does  not  bring  it 
in  conflict  with  the  constitutional 
prohibition  (Art.  3,  §  18)  against 
the  passage  of  a  local  or  private 
bill,  "providing  for  changes  of 
venue  in  civil  or  criminal  cases; " 
the  venue  of  such  a  proceeding 
falls  within  the  legislative  dis- 
cretion. Id. 

14.  The  act  is  not  in  hostility  to  the 
provision  of  the  Constitution  that 
whenever  private  property  is  taken 
for  public  use,  the  compensation, 
when  *'  not  made  by  the  State, 
shall  be  ascertained  by  a  j>iry,  or  by 
not  less  than  three  commissioners  " 
(Art.  I,  §  7) ;  three  commissioners 
are  required,  and  two  are  author- 
ized to  act  only  where  the  other, 
having  opportunity,  declines  to 
take  part,  oris  unable  to  be  present 
or  differs  from  his  associates,  and 
the  giving  a  majority  a  right  to  act 
under  such  circumstances  meets 
the  constitutional  requirement.  Id. 

15.  The  provision  of  the  act  extend- 
ing the  jurisdiction  of  the  depart- 
ment  of  public  parks  over  that 
portion  of  tbe  land  authorized  to 
be  acquired  under  it,  outside  of 
the  city  and  in  Westchester  county 
limits,  is  not  violative  of  that  pro- 
vision of  the  Constitution  which 
preserves  to  counties,  cities,  towns, 
etc.,  the  right  to  elect  their  own 
local  officers  (Art.  10,  §  2);  the 
park  police  do  not  become  West 
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cheater  coanty  officers,  and  no 
officers  of  that  coontj  are  legis- 
lated out  of  office.  Id. 

16.  It  seems  that  if  this  was  a  tenable 
objection,  the  effect  woald  be  sim- 
ply to  annul  an  unessential  detail 
of  the  act  without  Interfering 
with  the  residue.  Id. 

17.  Proceedings  were  instituted  bj 
the  city  under  said  act.  It  was 
objected,  bj  parties  interested,  to 
the  order  appointing  commission- 
ers, that  the  legislature  had  no 
power  to  compel  a  municipality  to 
incur  a  debt  against  its  will  for 

Eurposes  such  as  are  contemplated 
7  the  act.  Ileld^  that  the  ques- 
tion was  not  in  the  case,  as  the 
city  appeared,  not  objecting,  but 
assenting.  Id. 

18.  Also  Tidd,  the  fact  that  under  the 
act  the  city  was  authorized  to  incur 
a  debt  for  the  purchase  of  lands 
outside  of  the  boundaries  of  the 
city  did  not  bring  it  within  the 
provision  of  the  Constitution  pro- 
hibiting a  city  from  incurring  a 
debt  except  for  city  purposes  ;  such 
a  purpose  is  not  limited  to  a  work 
or  expenditure  within    the    city. 

id. 

19.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff  caused  by 
the  falling  upon  him  of  a  pile  of 
bricks  in  one  of  the  defendant's 
streets,  it  appeared  that  the  city 
charter  authorizes  the  common 
council  to  enact  laws  prohibiting 
the  obstruction  of  streets.  The 
plaintiff  offered  to  prove  by  the 
superintendent  of  incumbrances, 
in  the  department  of  public  works, 
that  there  was  a  uniform  regula- 
tion by  that  department  prescrib- 
ing the  height  to  which  brick  piles 
could  be  carried  ;  this  was  objected 
to  and  excluded  on  the  ground 
that  the  ordinance  of  the  common 
council  was  the  proper  proof  of 
such  a  regulation.  Held  no  error. 
Rehberg  v.  Mayor ^  etc.  652 

20.  It  is  the  duty  of  the  municipal 
government  of  the  city  of  New 
York  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  pub- 
lic use.     Whether  it  does  so  in  a 


particular  case  is  a  question  of  fact 
for  the  jury.   BuUoek  v.  Mayor,  eie. 

654 

21.  Under  the  rules  of  the  police  de- 
partment of  the  city  of  New  York, 
providing  that,  in  case  testimony 
upon  complaints  against  a  member 
of  the  police  force  shall  be  heard 
by  less  than  three  commissioners, 
it  shall  '*  be  laid  before  and  exam- 
ined by  the  several  commissioners 
before  j  udgment  thereon/'  it  is  not 
requisite  that  the  testimony  shall 
be  examined  by  all  the  commis- 
sioners; it  is  sufficient  if  the  testi- 
mony  be  laid  before  and  examined 
by  the  several  commissioners  con- 
stituting the  board  at  a  regular 
meeting  thereof  when  a  majority 
is  present.  People,  ex  rel.  v.  Bd. 
Police  Corners.  676 

22.  It  is  not  essential  under  the  stat- 
utes that  all  of  the  members  shall 
be  present  at  a  meeting  in  order  to 
give  the  board  jurisdiction  to  act. 
(2  R.  S.  555,  §  27,  as  amended  by 
chap.  321,  Laws  of  1874,  §  46; 
chap.  410,  Laws  of  1882.)  Id. 

Bide  thM  courts  will  not  in  aU 


cases  interfere  by  injunction  to  restrain 
an  illegal  trade  or  business,  not  changed 
by  provisions  of  the  New  York  City 
Consolidation  Act  (§  636  et  seq.,  chap. 
410,  Laws  of  1882). 

See  Health  Dep*t  v.  Purdon.      237 


Where  a  resolution  of  board  of 


fire  commissioners  of  New  York  dty 
ostensibly  removes  a  clerk  and  appoints 
him  to  a  position  having  a  smaller 
salary,  he,  however ^  performing  the 
same  duties,  and  he  draws  his  salary 
as  reduced,  giving  receipts  in  full,  the 
resolution  in  effect  is  but  a  reduction 
of  salary  and  is  in  the  power  of  the 
board. 
See  Morris  v.  Mayor,  etc.  645 


Sufficiency  of  complaint  in  ac- 


tion to  enforce  a  lien  for  materials 
furnished  to  contractor  for  work  in 
city  of  New  York, 
See  WiUiams  v.  Freel,  (Mem.)  666 


NOTICE. 
Notice   to  an  agent  of  a  bank  in- 
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trasted  with  the  management  of 
its  basiness  is  notice  to.  the  corpo- 
ration in  transactions  conducted 
hy  such  agent  acting  for  the  cor^ 
poration,  in  the  scope  of  his  au- 
thority, whether  the  knowledge  of 
the  agent  was  acquired  in  the 
course  of  the  particular  dealing  or 
on  some  prior  occasion.  Croffie  v. 
Homey,  131 

OFFICE  AND  OFFICERS. 

1.  The  word  **  term  "  in  the  provis- 
ion of  the  New  York  Charter  of 
1873  (§  25,  chap.  835,  Laws  of 
1873),  DKlng  the  terms  of  heads  of 
departments  and  commissioners,  is 
to  be  construed  as  designating  con- 
secutive periods  of  six  years  fol- 
lowing each  other  in  regular  order; 
the  one  commencing  when  the 
other  ends ;  and  the  incumbent 
appointed  in  any  such  period  is  to 
be  treated  as  the  incumbent  of  the 
term  or  period  to  which  his  ap- 
pointment relates,  his  office  expir- 
ing with  the  expiration  of  the  term. 
People,  ex  rd.  v.  McGiave.  83 

2.  Where,  therefore,  the  term  of  a 
police  commissioner  expired  April 
80,  1878.  and  his  successor  was  not 
appointed  until  May  15,  1880,  Tieid; 
that  the  term  of  the  latter  expired 
April  30, 1884.  Id. 

3.  Bonds  given  by  a  public  officer  for 
the  faithful  performance  of  his 
duties  intend  to  and  include  all 
such  duties  as  may  be  added  to  the 
office,  or  imposed  upon  the  officer 
as  such.  Bd.  of  Edn.  v.  Quick.  138 

4.  Prior  to  1871  the  treasurer  and  tax 
receiver  of  the  city  of  A.  received 
tho  school  moneys  in  common  with 
other  funds  of  the  city,  and  paid 
them  out  on  warrant  of  the  city 
officers.  By  a  statute  of  that  year 
(§  19,  chap.  93,  Laws  of  1871),  all 
moneys  levied  and  raised  for  the 
support  of  the  public  schools  of 
that  city,  together  with  the  public 
moneys  received  from  the  State,  or 
from  other  sources  belonging  to  the 
school  fund,  are  required  to  be  paid 
to  the  city  treasurer  and  tax  re- 
ceiver in  trust,  to  be  by  him  kept 
separate  and  distinct  from  other 
moneys,   and  to  be    paid  out  on 


orders  signed  by  the  president  and 
secretary  of  the  board  of  educa- 
tion; and  the  treasurer  and  tax 
receiver,  and  the  svureties  on  his 
official  bond  are  declared  to  be  lia- 
ble  for  any  default,  delinquen ev- 
er misconduct  in  relation  to  such 
trust,  and  in  that  event  it  is  made 
the  duty  of  the*  board  of  education 
to  commence  suit  against  the  offi- 
cer and  his  sureties  to  recover  sums 
diverted  to  other  purposes.  In  an 
action  upon  the  official  bond  of 
said  officer,  conditioned  for  the  due 
performance  of  the  duties  of  his 
office,  for  an  alleged  misappropri- 
ation of  moneys  oelonging  to  the 
school  fund,  —  Held,  that  the  bond 
extended  to  and  protected  the 
school  fund,  and  the  sureties 
thereon  were  liable  for  the  mis- 
appropriation; and  that,  although 
the  city  was  named  as  the  obligee 
in  the  bond,  the  action  was  prop- 
erly  brought  by  and  In  the  name  of 
the  board  of  education.  Id. 


Pavoer  of  mayor  of  New  York 


city  to  appoint  officers  under  act  of 
1884  {GJiap.  43,  Lam  of  1884). 
See  People^  ex  rel.  v.  Lacombe.    48 

-^—  Liability  of  railroad  commis- 
sioners for  official  misconduct. 
See  Town  of  Ontario  v.  Hill.      834 

Fees  of  county  treasurer  of 

Monroe  and  Seneca. 
See  Board  of  Supervisors  v.  Allen. 

532 

—  Where  a  resolution  of  board  of 
fire  commissioners  of  New  York  city 
ostensibly  removes  a  clerk  and  appoints 
him  to  a  position  receiving  a  smaller 
salary,  he,  however,  performing  the 
same  duties,  and  he  draws  his  salary 
as  reduced,  giving  receipt  in  fuU,  the 
resolution  in  effect  is  but  a  reduction 
of  salary  and  is  in  tlie  power  of  the 
board. 

See  Morris  v.  Mayor,  etc.  645 

Power  of  majority  of  a  board 

of  officers  to  act. 

See  People,  ex  rel.  v.  Police  Com- 
missioners. {Mem.)  676 

See  CouiTTY  Trbasurer. 
Register  of  Deeds. 
Sheriff. 
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PARENT  AND  CHILD. 

In  an  action  bj  a  father  for  the 
sedaction  ot  his  daughter,  it  is  im- 
material whether  the  defendant 
accomplished  his  purpose  bj  arti- 
fice and  persuasion,  or  by  force. 
If  the  testimony^  shows  that  the 
daughter  was  debauched  hy  de- 
fendant without  the  father*s  con- 
sent, and  the  result  was  a  loss  to 
him  of  his  daughter's  service,  the 
cause  of  action  is  made  out.  Lato- 
rence  v.  Spence.  669 


PARKS. 

1.  The  fact  that  under  the  act  en- 
titled "  An  act  laying  out  public 
places  and  parks  in  the  twenty- 
third  and  twenty-fourth  wards  of 
the  city  of  New  York,  and  in  the 
adjacent  district  of  Westchester 
county,  etc."  (Chap.  523,  Laws  of 
1884),  the  city  is  authorized  to  in- 
cur  a  debt  lor  the  purchase  of 
lands  outside  of  the  boundaries  of 
the  city  did  not  bring  it  within  the 
provision  of  the  Constitution  pro- 
hibiting a  city  from  incurring  a 
debt  except  for  city  purposes  ; 
such  a  purpose  is  not  limiied  to  a 
work  or  expenditure  within  the 
city.     In  re  Mayor^  etc.  569 

2.  To  constitute  a  city  purpose 
within  the  meaning  of  the  consti- 
tutional prohibition  the  purpose 
must  be  primarily  for  the  benefit, 
use  or  convenience  of  the  city,  as 
distinguished  from  that  of  the 
country  outside,  although  the  lat- 
ter may  be  incidentally  benefited, 
and  the  work  must  be  of  such  a 
character  as  to  show  the  predomi- 
nance of  that  purpose,  and  must  be 
within  the  ordinary  range  of 
municipal  action.  Id. 

8.  The  acquiring  and  maintaining 
public  parks  is  within  that  range, 
and  the  acquiring  thereof  so  near 
to  the  city,  although  beyond  its 
boundaries,  as  to  be  convenient 
and  accessible,  and  likely  to  be 
overtaken  and  surrounded  by  the 
city's  growth,  satisfies  the  first 
condition.  Id. 


PARTIES. 

An  action  upon  a  county  treasurer's 
bond  for  conversion  of  moneys 
belonging  to  an  infant,  is  prop- 
erly brought  in  the  name  of  the 
board  of  supervisors  of  the  county, 
for  the  benefit  of  the  infant.  Bd. 
Suprs.  V.  Bristol.  316 


PARTITIOX. 
• 

1.  A  sale  under  judgment  in  a  par- 
tition suit  was  made  January  22, 
1884,  the  purchasers  to  have  pos- 
session in  February.  They  refused 
to  take  a  conveyance,  on  the  ground 
that  the  summons  had  not  been 
served  upon  certain  infant  defend- 
ants. Plaintiff  thereupon  on  ap- 
plication to  the  court  obtained 
leave  to  file  a  supplemental  com- 
plaint and  bring  in  said  defendants 
by  proper  service  ;  this  was  done, 
and  on  April  24,  1884,  a  judgment 
was  rendered,  making  the  first 
judgment  and  the  sale  under  it 
binding  upon  all  the  parties.  Mean- 
while, no  action  was  taken  by  the 
purchasers  to  be  relieved  from  the 
sale,  but  they  had  no  connection 
with  the  subsequent  proceedings. 
On  motion  to  compel  them  to  com- 
plete the  sale,  held,  that  they  were 
discharged  from  any  obligation  by 
the  delay  in  perfecting  the  title. 
Bice  V.  Barrett.  403 

2.  A  purchaser  at  a  partition  sale  is, 
under  ordinary  circumstances,  en- 
titled to  the  conveyance  of  a  good 
title  at  the  time  fixed  by  the  agree- 
ment, and  an  unreasonable  delay 
in  furnishing  the  same  is  a  suffl* 
cient  answer  to  an  application  to 
compel  him  to  take  a  conveyance. 

Id. 


PAYMENT. 

The  payee  of  a  joint  and  several  note, 
at  the  request  of  the  principal 
maker,  the  others  having  executed 
it  for  hie  accommodation,  sent  it  to 
a  bank  for  collection.  Plaintiff,  at 
the  request  of  the  principal,  and 
upon  the  understanding  that  the 
note  should  be  transferred  to  him, 
delivered  to  the  bank  the  amount 
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due  thereon,  and  received  the  note. 
The  mone7  was  forwarded  by  the 
bank  to  the  payee,  who  received  it 
without  knowing  but  that  it  was  a 
payment;  after  learning  the  facts, 
however,  he  retained  the  money. 
In  an  action  upon  the  note,  hM, 
that,  although  the  bank  had  no 
authority  to  sell,  yet  the  retention 
of  the  money  by  the  payee,  after 
knowledge,  and  his  omission  there- 
after to  demand  the  note  or  assert 
title  thereto,  was  a  ratification  of 
the  sale;  and  that,  at  least  in  the 
absence  of  evidence  that  the  sure- 
ties had  been,  by  information  and 
a  consequent  belief  that  the  note 
was  paid,  induced  to  remain  quiet, 
and  so  had  been  injured,  plaintiff 
was  entitled  to  recover.  CoykendaU 
V.  Constable.  309 


PENAL  CODE. 

§    69.^ 

I  l^Jg  V  People,  ex  rel,  v.  KeeUr,  463 

§724.' J 

PENALTIES. 

1.  Under  the  provisions  of  the  act 
of  1875  (§§  1,  2,  3,  chap.  465,  Laws 
of  1875),  as  amended  (Chap.  359, 
Laws  of  1876 ;  chap.  153,  Laws  of 
1879),  imposing  a  penalty  upon  the 
agent  of  a  foreign  insurance  com- 
pany who  effects  or  procures  an  in- 
surance against  fire  upon  property 
within  the  limits  of  a  city  or  in- 
corporated village,  without  having 
first  given  a  bond  to  the  treasurer 
of  the  fire  department  of  the  mu- 
nicipality, conditioned  for  the  pay- 
ment to  such  treasurer  of  a  per- 
centage on  premiums  received,  the 
cause  of  action  so  given  arises  in 
the  municipality;  it  is  immaterial 
where  the  contract  of  insurance 
was  actually  signed.  Ithaca  F. 
Department  v.  Seecher,  429 

2.  Under  the  provision,  therefore,  of 
the  Code  of  Civil  Procedure  (§  983), 
requiring  that  an  action  to  recover 
a  statutory  penalty  shall  be  in  the 
county  "  where  the  cause  of  ac- 
tion, or  some  part  thereof,  arose," 
an  action  to  recover  such  a  pen- 


alty is  triable  in  the  county  wherein 
the  city  or  village  is  located.      Id. 

PERSONAL  PROPERTY. 

1.  From  the  operation  of  the  general 
rule,  which  admits  of  a  limitation 
over  of  a  chattel  Interest  after  a 
life  estate  in  the  same,  are  excepted 
articles  of  which  the  use  consists 
in  the  consumption.     In  re  Totes. 

94 

2.  A  trust  of  personalty  is  not  within 
the  statute  of  uses  and  trusts,  and 
may  be  created  for  any  purpose 
not  forbidden  by  law ;  it  may  be 
created  without  writing,  and  the 
delivery  of  the  property  is  saffic- 
ient  to  pass  the  title.  Oilman  v. 
McArdle.  451 


PHYSICIAN  AND  SURGEON. 

1  Under  the  provisions  of  the  Code 
of  avil  Procedure  (§§  834,  886), 
prohibiting  a  physician  or  surgeon 
from  disclosing  information  ac- 
quired by  him  while  attending  a 
gatient,  and  declaring  that  the  pro- 
ibition  shall  apply  to  every  ex- 
amination of  a  person  as  a  witness 
unless  expressly  waived  by  the  pa- 
tient, any  party  to  an  action  can 
object  to  evidence  coming  within 
the  prohibition,  and  the  objection 
can  only  be  waived  by  the  patient 
himself.  Westover  v.  ^tna  L.  Ins. 
Co.  66 

2.  Upon  his  death,  therefore,  the 
privilege  of  waiver  ceases  ;  his  ex- 
ecutor or  administrator  may  not 
exercise  it.  Id. 

3.  In  an  action  upon  a  policy  of  life 
insurance,  which  contained' a  clause 
avoiding  it  in  case  the  insured 
committed  suicide  or  died  by  his 
own  hand,  it  appeared  that  the  in- 
sured hanged  himself.  The  plain- 
tiff claimed  that  he  was  insane  at 
the  time.  A  physician  who  at- 
tended the  deceased  a  short  time 
before  his  death  was  asked  by 
plaintiff  as  a  witness,  "How  did 
you  find  him  ?  '*  This  was  ob- 
jected to  by  defendant  as  within 
the  prohibition  of  the  Code.     The 
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court    overmled     the    objection. 
Held  error.  Id. 


PLACE  OP  TRIAL. 

1.  Under  the  provisions  of  the  act  of 
1875  (|§  1,  2,  3,  chap.  465,  Lawa 
of  1870),  as  amended  (Chap.  359. 
Laws  of  1876 ;  chap.  163,  Laws  of 
1879),  imposing  a  penalty  upon  the 
agent  of  a  foreign  insurance  com- 
pany who  effects  or  procures  an 
insurance  against  fire  upon  prop- 
erty within  the  limits  of  a  city  or 
incorporated  village,  without  hav- 
ing first  given  a  bond  to  the  treas- 
urer of  the  fire  department  of  the 
municipality,  conditioned  for  the 
payment  to  such  treasurer  of  a 
percentage  on  premiums  received, 
the  cause  of  action  so  given  arises 
in  the  municipality  ;  it  is  immate- 
rial where  the  contract  of  insur- 
ance was  actually  signed.  Ithaca 
F.  Dept  V.  Beecher,  429 

2.  Under  the  provision,  therefore,  of 
the  Code  of  Civil  Procedure  (§  983), 
requiring  that  an  action  to  recover 
a  statutory  penalty  shall  be  in  the 
county  **  where  the  cause  of  action, 
or  some  part  thereof,  arose,"  an 
action  to  recover  such  a  penalty  is 
triable  in  the  county  wherein  the 
city  or  village  is  located.  Id, 


PLEADING. 

1.  A  defendant  may  put  his  defense 
upon  distinct  and  even  inconsistent 
grounds.     Ooodmnv.  Wertheimer. 

149 

2.  The  complaint  in  this  action  al- 
leged the  execution  of  a  bond  and 
mortgage,  the  subsequent  pur- 
chase of  the  mortgaged  premises 
by  defendant,  and  his  acceptance 
of  a  deed  thereof,  which  contained 
a  covenant  whereby  he  assumed 
and  agreed  to  pay  the  mortgage 
in  consideration  of  the  convey- 
ance, the  foreclosure  of  the  mort- 
gage by  action  in  another  State 
where  the  mortgaged  premises 
were  located,  and  the  due  recov- 
ery of  a  judgment  in  said  action 
against  defendant  upon  his  cove- 
nant»  for  a  deficiency;   judgment 


was  asked  for  the  amoixnt  a^ 
deficiency.    The  answer  of  deH 
ant  admitted  the  facts  alleged  A 
making  the  covenant,   bat  d^ 
the  judgment.     On  the    trud  1 
plaintiffs  offered   no  proof    asi 
the  judgment,  but  rested  on   I 
admissions  as  to  the  covenant;  i 
fendant    moved     for    a     nonsjl 
which  was  denied  on  the  groal 
that   the   complaint   set    up    t« 
causes  of  action,  one  on  the  oo« 
nant,  the  other  on  the  jad^mea 
Ileld  error;  that  but  a  singrle  cau^ 
of  action  was  set  up,  i.  e.,  upon  ih 
judgment,   and  that   the    motiod 
should  have  been  granted.   JTroMi 
V.  Reynolds,  24 

Sufficiency  of  complaint    wti 

action  to  enforce  a  lien  for  materiam 
fuvTiished  to  coTVtractor  for  work  i»l 
cUy  of  New  York,  \ 

See  Waiiams  v.  Fred.  (Mem.)    066 


POLICE. 

1,  That  the  provision  of  the  act  of  1884 
(§  4,  chap.  202,  Laws  of  1884),  pro- 
hibiting the  manufacture  or  sale 
as  an  article  of  food  of  any  sub- 
stitute for  butter  or  cheese  pro- 
duced  from   pure,   unadulterated 
milk  or  cream,  is  unconstitutional, 
inasmuch  as  the  prohibition  is  not 
limited  to  unwholesome  or  simu- 
lated substitutes,   but  absolutely 
prohibits  the  manufacture  or  sale 
of  any  compound  designed  to  be 
used  as  a  substitute  for  butter  or 
cheese,  however  wholesome,  vain, 
able  or  cheap  it  may  be,  and  how- 
ever openly  and  fairly  the  charac- 
ter   of    the    substitute    may    be 
avowed  and  published ;  and  that  a 
conviction  under  said  provision  for 
a  sale  of  oleomargarine,  where  it 
appeared  that  the  true  character 
of  the  article  was  avowed, and  that 
the  substitute  was  wholesome  as 
an  article  of  food,  was  error.    Peo- 
ple V.  Marx.  877 

2.  Under  the  rules  of  the  police  de- 
partment of  the  city  of  New  York, 
providing  that,  in  case  testimony 
upon  complaints  against  a  member 
of  the  police  force  shall  be  heard 
by  less  than  three  commissioners, 
it  shall  "  be  laid  before  and  exam- 
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ined  bj  the  Beveral  commissioners 
before  jadgment  thereon/'  it  is  not 
requisite  that  the  testimony  shall 
be  examined  by  all  the  commis- 
sioners ;  it  is  sufficient  if  the  testi- 
mony be  laid  before  and  examined 
by  the  several  commissioners  con- 
stituting the  board  at  a  regular 
meeting  thereof  when  a  majority 
is  present.  People,  ex  rel.  v.  Bd. 
Police  GorrCn,  676 

3.  It  is  not  essential  under  the  stat- 
utes that  all  of  the  members  shall 
be  present  at  a  meeting  in  order  to 
give  the  board  jurisdiction  to  act. 
(2  R.  S.  555,  §  27,  as  amended  by 
chap.  321,  Laws  of  1874,  §  46; 
chap.  410,  Laws  of  1882.)  Id 


POWER  OP  ATTORNEY. 

1.  In  a  power  of  attorney  the  party 
executing  it  described  herself  as 
executrix  and  sole  legatee  under 
the  will  of  M.;  she  signed  it  simply 
in  her  own  name.  Hddy  that  the 
description  was  sufficient  to  show 
that  it  was  executed  by  her  as  exec- 
utrix, and  the  failure  to  add  her 
official  character  to  the  signature 
did  not  impair  its  effect.  My  em  v. 
Mut.  L,  Ins,  Co,  1 


2.  Plaintiff,  who  was  executrix  and 
sole  legatee  nnder  the  will  of  M., 
executed  certain  powers  of  attorney 
to  F.,  authorizing  him  in  her  name 
as  executrix  and  legatee  as  well 
as  individually,  "  to  sign,  indorse 
and  make  and  deliver  checks  and 
drafts,  promissory  notes,  receipts 
and  drafts,  and  all  other  vouchers 
and  papers  necessary  and  proper 
in  and  about  settling  the  affairs 
pertaining  to  the  estate,  »  *  * 
and  to  settle  ♦  *  *  and  receive 
payment  of  all  claims,  debts,  de- 
mands due  or  to  become  due  to 
said  estate.*'  Also,  to  satisfy  and 
discharge  all  mortgages  made  to 
the  testator,  "and  to  demand,  re- 
ceive and  receipt  for  any  and  all 
moneys  payable"  on  any  such 
mortgages.  At  the  time  of  the 
death  of  M.  defendant  held  a  bond 
and  mortgage  assigned  to  it  by 
him  as  collateral  for  a  loan.  In 
porsaance  of    a  written  request, 
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signed  in  plaintiff's  name  by  F., 
as  her  attorney,  defendant,  on 
payment  of  the  amount  due  it, 
assigned  the  bond  and  mortgage 
to  F:  &  E.,  a  firm  in  which  F.  was 
a  partner.  F.  sul}sequently  re- 
ceived payment  of  the  bond  and 
his  firm  satisfied  the  mortgage. 
In  an  action  to  compel  a  reassign- 
ment of  the  bond  and  mortgage,  or 
damages,  in  case  a  reassignment 
could  not  be  had,  held,  that  F.,  as 
far  as  plaintiff  was  concerned,  had 
full  authority  under  the  power  of 
attorney  to  receive  payments  on 
the  bond,  and  conceding  the  assign- 
ment to  the  firm  was  unauthorized, 
he  continued  to  have  such  right 
with  power  to  cancel  the  bond  and 
to  satisfy  the  mortgage  when  paid 
in  full,  and  as  he  did  thus  re- 
ceive payment,  no  injury  was  done 
the  plaintiff,  and  defendant  was 
not  liable  ;  butA«^,  that  F.,  nnder 
the  powers  of  attorney,  had  power 
to  direct  the  assignment  to  be  made 
to  his  firm,  and  defendant  was 
justified  in  obeying  his  instruc- 
tions. Id. 


PRACTICE. 

1.  When  the  material  allegations  in 
the  moving  affidavit  or  verified 
petition  in  a  special  proceeding  are 
not  denied  by  some  counter  affida- 
vit, they  stand  sufficiently  proved 
for  the  purposes  of  the  ultimate 
order.  In  re  N,  T,,  L,  &  W,  B.  B. 
Co,  12 

2.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  ]>etition  averred  the  due  incor- 
poration of  the  petitioner.  A  coun- 
ter affidavit  denied  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  said  aver- 
ment. Held,  tbftt  considering  this 
simply  as  an  affidavit  it  was  not  a 
denial  of  the  averment;  that  treat- 
ing it  as  an  answer  there  was  no 
such  denial  as  put  the  petitioner  to 
proof  of  its  incorporation,  as  un- 
der the  Code  of  Civil  Procedure 
(§  1776)  a  corporation  plaintiff  is 
not  required  to  prove- its  corporate 
existence  unless  the  answer  con- 
tains an  affirmative  allegation  that 
plaintiff  is  not  a  corporation;  that 
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court    overruled     the    objection. 
Held  error.  Id, 


PLACE  OP  TRIAL. 

1.  Under  the  provisions  of  the  act  of 
1875  (§§  1,  2,  3,  chap.  465,  Laws 
of  187o),  as  amended  (Chap.  359. 
Laws  of  1876 ;  chap.  153,  Laws  of 
1879),  imposing  a  penalty  npon  the 
agent  of  a  foreign  insurance  com- 
pany who  effects  or  procures  an 
insurance  against  fire  upon  prop- 
erty within  the  limits  of  a  city  or 
incorporated  village,  without  hav- 
ing first  given  a  bond  to  the  treas- 
urer of  the  fire  department  of  the 
municipality,  conditioned  for  the 
payment  to  such  treasurer  of  a 
percentage  on  premiums  received, 
the  cause  of  action  so  given  arises 
in  the  municipality  ;  it  is  immate- 
rial where  the  contract  of  insur- 
ance  was  actually  signed.  Ithaca 
F.  Dept  V.  Beecher,  429 

2.  Under  the  provision,  therefore,  of 
the  Code  of  Civil  Procedure  (§  983), 
requiring  that  an  action  t-o  recover 
a  statutory  penalty  shall  be  in  the 
county  "  where  the  cause  of  action, 
or  some  part  thereof,  arose,"  an 
action  to  recover  such  a  penalty  is 
triable  in  the  county  wherein  the 
city  or  village  is  located.  Id. 


PLEADING. 

1.  A  defendant  may  put  his  defense 
upon  distinct  and  even  inconsistent 
grounds.     Ooodmnv.  Wertheimer. 

149 

2.  The  complaint  in  this  action  al- 
leged  the  execution  of  a  bond  and 
mortgage,  the  subsequent  pur- 
chase of  the  mortgaged  premises 
by  defendant,  and  his  acceptance 
of  a  deed  thereof,  which  contained 
a  covenant  whereby  he  assumed 
and  agreed  to  pay  the  mortgage 
in  consideration  of  the  convey- 
ance, the  foreclosure  of  the  mort- 
gage  by  action  in  another  State 
where  the  morte^aged  premises 
were  located,  and  the  due  recov- 
ery of  a  judgment  in  said  action 
against  defendant  upon  his  cove- 
nant, for  a  deficiency;  judgment 


was  asked  for  the  amount  of  the 
deficiency.  The  answer  of  defend- 
ant admitted  the  facts  alleged  as  to 
making  the  covenant,  but  denied 
the  judgment.  On  the  trial  the 
plaiutifis  offered  no  proof  as  to 
the  judgment,  but  rested  on  the 
admissions  as  to  the  covenant;  de- 
fendant moved  for  a  nonsuit, 
which  was  denied  on  the  ground 
that  the  complaint  set  up  two 
causes  of  action,  one  on  the  cove- 
nant, the  other  on  the  judgment. 
Held  error;  that  but  a  single  cause 
of  action  was  set  up,  i.  e.,  upon  the 
judgment,  and  that  the  motion 
should  have  been  granted.  Krotoer 
V.  BeynoldB.  245 

Sufficiency  of  complaint   in 

action  to  enforce  a  lien  for  materiaU 
furnished  to  contractor  for  work  in 
eUy  of  New  York, 

See  WiUiams  v.  Fred,  (Mem,)   066 


POLICE. 

1.  That  the  provision  of  the  act  of  1884 
(§  4,  chap.  202,  Laws  of  1884),  pro- 
hibiting the  manufacture  or  sale 
as  an  article  of  food  of  any  sub- 
stitute for  butter  or  cheese  pro- 
duced from  pure,  unadulterated 
milk  or  cream,  is  unconstitutional, 
inasmuch  as  the  prohibition  is  not 
limited  to  unwholesome  or  simu- 
lated substitutes,  but  absolutely 
prohibits  the  manufacture  or  sale 
of  any  compound  designed  to  be 
used  as  a  substitute  for  butter  or 
cheese,  however  wholesome,  valu- 
able or  cheap  it  may  be,  and  how- 
ever  openly  and  fairly  the  charac- 
ter of  the  substitute  may  be 
avowed  and  published ;  and  that  a 
conviction  under  said  provision  for 
a  sale  of  oleomargarine,  where  it 
appeared  that  the  true  character 
of  the  article  was  avowed, and  that 
the  substitute  was  wholesome  as 
an  article  of  food,  was  error.  Peo- 
ple V.  Marx.  877 

2.  Under  the  rules  of  the  police  de- 
partment of  the  city  of  New  York, 
providing  that,  in  case  testimony 
upon  complaints  against  a  member 
of  the  police  force  shall  be  heard 
by  less  than  three  commissioners^ 
it  shall  **  be  laid  before  and  exam- 
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ined  by  the  several  oommlssioners 
before  judfrnent  thereon/'  it  is  not 
requisite  that  the  testimony  shall 
be  examined  by  all  the  commis- 
sioners ;  it  is  sufficient  if  the  testi- 
mony be  laid  before  and  examined 
by  the  several  commissioners  con- 
stituting the  board  at  a  regular 
meeting  thereof  when  a  majority 
is  present.  People,  ex  rd,  v.  Bd. 
Police  ComWi,  676 

3.  It  is  not  essential  under  the  stat- 
utes that  all  of  the  members  shall 
be  present  at  a  meeting  in  order  to 
give  the  board  jurisdiction  to  act. 
(2  R.  S.  555,  §  27,  as  amended  by 
chap.  331,  Laws  of  1874,  §  46; 
chap.  410,  Laws  of  1882.)  Id 


POWER  OP  ATTORNEY. 

1.  In  a  power  of  attorney  the  party 
executing  it  described  herself  as 
executrix  and  sole  legatee  under 
the  will  of  M.;  she  signed  it  simply 
in  her  own  name.  Hdd,  that  the 
description  was  sufficient  to  show 
that  it  was  executed  by  her  as  exec- 
utrix, and  the  failure  to  add  her 
official  character  to  the  signature 
did  not  impair  its  effect.  Myers  v. 
Mut.  L,  Ins,  Co,  1 


2.  Plaintiff,  who  was  executrix  and 
sole  legatee  under  the  will  of  M., 
executed  certain  powers  of  attorney 
to  F.,  authorizing  him  in  her  name 
as  executrix  and  legatee  as  well 
as  individually,  "to  sign,  indorse 
and  make  and  deliver  checks  and 
drafts,  promissory  notes,  receipts 
and  drafts,  and  all  other  vouchers 
and  papers  necessary  and  proper 
in  and  about  settling  the  affairs 
pertaining  to  the  estate,  *  *  * 
and  to  settle  *  *  *  and  receive 
payment  of  all  claims,  debts,  de- 
mands due  or  to  become  due  to 
said  estate.*'  Also,  to  satisfy  and 
discharge  all  mortgages  made  to 
the  testator,  "and  to  demand,  re- 
ceive and  receipt  for  any  and  all 
moneys  payable"  on  any  such 
mortgages.  At  the  time  of  the 
death  of  M.  defendant  held  a  bond 
and  mortgage  assigned  to  it  by 
him  as  collateral  for  a  loan.  In 
pursoance  of   a  written   request, 

SiOKELS  —  You  LIV. 


signed  in  plaintifTs  name  by  F., 
as  her  attorney,  defendant,  on 
payment  of  the  amount  due  it, 
assigned  the  bond  and  mortgage 
to  F.  &  E.,  a  firm  in  which  F.  was 
a  partner.  F.  subsequently  re- 
ceived payment  of  the  bond  and 
his  firm  satisfied  the  mortgage. 
In  an  action  to  compel  a  reassign- 
ment of  the  bond  and  mortgage,  or 
damages,  in  case  a  reassignment 
could  not  be  had,  ?iM^  that  F. ,  as 
far  as  plaintiff  was  concerned,  had 
full  authority  under  the  power  of 
attorney  to  receive  payments  on 
the  bond,  and  conceding  the  assign- 
ment to  the  firm  was  unauthorized, 
he  continued  to  have  such  right 
with  power  to  cancel  the  bond  and 
to  satisfy  the  mortgage  when  paid 
in  full,  and  as  he  did  thus  re- 
ceive payment,  no  injury  was  done 
the  plaintiff,  and  defendant  was 
not  liable  ;  huXhdd,  that  F.,  under 
the  powers  of  attorney,  had  power 
to  direct  the  assignment  to  be  made 
to  his  firm,  and  defendant  was 
justified  in  obeying  his  instruc- 
tions. Id. 


PRACTICE. 

1.  When  the  material  allegations  in 
the  moving  affidavit  or  verified 
petition  in  a  special  proceeding  are 
not  denied  by  some  counter  affida- 
vit, they  stand  sufficiently  proved 
for  the  purposes  of  the  ultimate 
order.  In  re  K  F.,  L,  db  TT.  JR.  R. 
Co.  12 

2.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  ]E>etition  averred  the  due  incor- 
poration of  the  petitioner.  A  coun- 
ter affidavit  denied  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  said  aver- 
ment. Hdd^  that  considering  this 
simply  as  an  affidavit  it  was  not  a 
denial  of  the  averment;  that  treat- 
ing it  as  an  answer  there  was  no 
such  denial  as  put  the  petitioner  to 
proof  of  its  incorporation,  as  un- 
der the  Code  of  Civil  Procedure 
(§  1776)  a  corporation  plaintiff  is 
not  required  to  prove-  its  corporate 
existence  unless  the  answer  con- 
tains an  affirmative  allegation  that 
plaintiff  is  not  a  corporation;  that 
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therefore  conceding  the  land-owner 
'  might,  without  a  formal  denial, 
disprove  the  fact  the  burden  was 
upon  it  of  proving  the  petitioner 
was  not  a  corporation.  Id. 

8.  The  land-owner  put  in  evidence 
the  articles  of  association  filed  by 
the  petitioner;  thej  purported  to 
be  executed  by  twenty-five  differ- 
ent persons;  the  executidn  by  four 
of  them  was  by  an  agent.  JSdd, 
that  the  execution  by  a  duly  au- 
thorized agent  was  proper,  and  as 
the  burden  of  proof  was  upon  the 
land-owner,  it  was  for  it  to  dis- 
prove the  authority  of  the  a^ent, 
not  for  the  petitioner  to  establish 
it.  Id. 


.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  damages 
for  an  alleged  breach  of  warranty 
in  an  executory  contract  for  the 
sale  of  a  quantity  of  cloths,  the 
verdict  was  in  writing  in  this  form 
'*  for  defendants  for  amount  of 
goods  claimed  to  be  damaged    * 

*  *  same  to  be  returned,  less 
amount  of  plaintiffs'  claim     *    * 

*  viz.:  $6,404.53  —  $2,118.00  = 
$4,286.53,  for  defendants."  No 
exception  was  made  to  the  form 
of  the  verdict.  Subsequently  a 
motion  was  made  to  set  aside  the 
verdict  as  irregular  and  improper, 
which  was  denied,  and  judgment 
was  entered  in  the  usual  form  for 
defendants  for  $4,286.58.  Held, 
that,  if  there  was  a  tenable  objec- 
tion to  the  form,  it  should  have 
been  urged  at  the  time  the  verdict 
came  in  and  before  it  was  recorded; 
also  that,  if  the  recommendation 
of  the  jury  was  of  any  significance, 
it  was  for  the  advantage  of  the 

Slain  tiffs;  they   were    entitled  to 
ave  the  judgment  conform  to  it, 
and  not  havmg   objected  to    the 

i*  udgment  as  entered  or  moved  to 
lave  it  corrected,  they  could  raise 
no  question  in  regard  thereto  on 
appeal;  but  Md^,  that  the  clause 
was  properly  treated  by  the  court 
as  surplusage.    Brigg  v.  JSiUon. 

517 
See  Appeal. 
Pleading. 

Special  Proceedings. 
Trial. 


PRESUMPTIONS. 

WTien  premmption  that  check 

woe  given  as  paymeiU  of  a  debt  re- 
butted  by  dreufMtancea  indieatirig  it 
was  a  loan. 

See  Stimean  v.  Vromofn.  74 


PRINCIPAL  AND  AGENT. 

1.  Plaintiff,  who  was  executrix  and 
sole  legatee  under  the  will  of  M., 
executed  certain  powers  of  attor- 
ney to  F.,  authorizing  him  in  her 
name  as  executrix  and  legatee  as 
well  as  individually,  "  to  sign,  in- 
dorse  and  make  and  deliver  checks 
and  drafts,  promissory  notes,  re- 
ceipts and  drafts,  and  all  other 
vouchers  and  papers  necessary  and 

•  proper  in  and  about  settling  the 
affairs  pertaining  to  the  estate,  * 
*  *  and  to  settle  *  *  •  and 
receive  payment  of  all  claims, 
debts,  demands  due  or  to  become 
due  to  said  estate."  Also,  to  satisfy 
and  discharge  all  mortgages  made 
to  the  testator,  "and  to  demand, 
receive  and  receipt  for  any  and  all 
moneys  payable"  on  any  such 
mortgages.  At .  the  time  of  the 
death  of  M.  defendant  held  a  bond 
and  mortgage  assigned  to  it  by  him 
as  collateral  for  a  loan.  In  pursu- 
ance of  a  written  request,  signed 
in  plaintiff's  name  by  F.,  as  her 
attorney,  defendant,  on  payment 
of  the  amount  due  it,  assigned  the 
bond  and  mort^ige  to  F.  &  E.,  a 
firm  in  which  F.  was  a  partner. 
F.  subsequently  received  payment 
of  the  bond  and  his  firm  satisfied 
the  mortgage.  In  an  action  to 
compel  a  reassignment  of  the  bond 
and  mortgage,  or  damages,  in  case 
a  reassignment  could  not  be  had, 
h>eld,  that  F.,  as  far  as  plaintiff  was 
concerned,  had  full  authority 
under  the  power  of  attorney  to  re- 
ceive payments  on  the  bond,  and 
conceding  the  assignment  to  the 
firm  was  unauthorized,  he  con- 
tinued to  have  such  right  witl^ 
power  to  cancel  the  bond  and  to 
satisfy  the  mortgage  when  paid  in 
full,  and  as  he  did  thus  receive 
payment,  no  injury  was  done  the 
plaintiff,  and  defendant  was  not 
liable;  but  Jidd,  that  F.,  under  the 
powers  of  attorney,  had  power  to 
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direct  the  aasignment  to  be  made 
to  his  firm,  and  defendaDt  was  justi- 
fied in  obeyins;  his  instractions. 
Mym'B  Y.  N.  Y,  Mut,  Life  Ins.  Co. 

3.  Notice  to  an  Kgent  of  a  bank  in- 
trasted  with  the  mana^ment  of 
its  business  is  nptlce  to  the  cor- 
poration in  transactions  conducted 
hj  such  agent  acting  for  the  cor- 
poration, in  the  scope  of  his  author- 
ity, whether  the  knowledge  of  the 
agrent  was  acquired  in  the  course  of 
the  particular  dealing  or  on  some 
prior  occasion.     Oragie  y.  Hadley, 

131 


When  knowledge  of  agent  im- 


putable to  pnncipcU, 

See  Cole  v.  G,  F,  Ins.  Co.  86 

See  Power  of  ATTdRNST. 


PRINCIPAL  AND  SURETY. 

1.  A  surety's  payment  of  what  as  to 
the  creditor  is  his  own  debt  be- 
comes a  purchase  as  against  the 
principal  debtor.  FbtrchUd  v. 
Lynch.  -  859 

2.  Plaintiff  sold  and  conveyed  certain 
premises  to  defendant  subject  to  a 
mortgage  previously  given  by  the 
former  to  secure  his  bond  ;  which 
mortgage  defendant  assumed,  and 
covenanted  *to  pay  the  mortgage 
debt  as  part  of  the  purchase-price. 
Subsequently  the  holder  of  the 
bond  and  mortgage  assigned  the 
same  to  plaintiff,  who  assigned 
them  to  a  third  person.  The  mort- 
gage was  thereafter  foreclosed  and 
a  judgment  obtained  against  plain- 
tiff for  a  deficiency,  which  he  paid. 
In  an  action  to  recover  the  amount 
so  paid,  h>eld,  that  conceding  the 
assignment  to  plaintiff  worked  an 
extingaishment  of  the  bond  as  a 
persona]  security,  and  that  the 
effect  of  the  assignment  by  plain- 
tiff  was  simply  to  transier  the 
mortgage  lien,  yet,  that  as  be- 
tween the  parties,  defendant  by  her 
covenant  became  the  principal 
debtor,  and  plaintiff  having,  as 
surety  for  her,  paid  the  bond,  he 

'  was  entitled  to  subrogation  to  the 
collateral  and  substitutioii  to  the 


debt,  and  default  having  occurred 
and  the  collateral  having  been 
partly  exhausted  and  applied, 
plidntiff  was  entitled  to  maintain 
an  action  for  the  balance  due  on 
defendant's  covenant  to  pay  the 
bond.  Id. 

8.  In  the  foreclosure  suit  the  com- 
plaint set  up  title  as  derived  from 
the  plaintiff  here,  and  judgment 
was  asked  against  plaintiff  and  de- 
fendant for  any  deficiency.  De- 
fendant answered  denying  any 
personal  liability,  and  subse- 
quently stipulated  that  judgment 
migbt  be  entered  for  the  relief  de- 
manded in  the  complaint,  save  that 
no  judgment,  should  be  rendered 
against  her  for  a  deficiency.  Judg- 
ment was  entered  accordingly. 
Heldt  that  she  could  not  thereafter 
question  the  vitality  of  the  bond  so 
far  as  necessary  to  enable  plaintiff 
to  assign  and  transfer  it  as  a  debt 
against  himself.  Id. 

4.  Also  held,  that  the  foreclosure 
judgment  did  not  determine  the 
question  as  to  defendant's  personal 
liability    to    plaintiff,    that    their 

^~^ights  and  equities,  as  between 
themselves,  were  not  at  issue,  and 
were  not  tried  or  decided.  Id, 

Liability  of  sureties  on  offieial 

bond. 
See  Board  of  £!dueation  v.  Quick. 

138 


PRINTING. 

In  1879  the  Troy  Obseroer  was  le- 
gally designated  as  an  official 
newspaper  for  the  city  of  Troy; 
no  period  was  prescribed  by  stat- 
ute or  by  the  act  of  appointment 
for  the  termination  of  its  official 
character.  By  the  charter  of  the 
city  of  Troy,  as  amended  in  1880 
(§  4,  chap.  30,  Laws  of  1880),  the 
common  council  was  directed  on 
the  second  Tuesday  in  March  of 
that  year,  and  after  the  general 
election  in  each  succeeding  year, 
to  designate  four  official  papers, 
which  were  required  to  be  mem- 
bers of  the  Associated  Press  of  the 
State.     The    Observer  was  not  a 
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member  of  that  association.  The 
common  council  failed  to  comply 
with  said  requirement,  but  in  1881 
and  in  1883  again  designated  the 
Observer  as  one  of  the  official  pa. 
pers  ;  it  was  employed  by  the  city 
officers  and  continued  to  perform 
the  duties  of  said  position  until 
June,  1883.  Hn  act  was  passed  in 
1881  (Chap.  144,  Laws  of  .1881),  by 
its  terms  validating  the  official 
publications  in  the  newspapers 
previously  designated  by  the  com- 
mon council  and  directing  payment 
of  their  claims  for  such  publica- 
tions, and  in  1883  another  act  was 
passed  (Chap.  319,  Laws  of  1883), 
'*  to  legalize  and  confirm  "  the  offi- 
cial publications  in  said  dty,*'  and 
to  audit  and  pay  claims  in  connec- 
tion therewith  "  which  act  assumed 
the  legal  existence,  as  official  news- 
papers, of  the  four  designated 
up  to  the  passage  of  the  act  of 
1881,  and  validated  all  subsequent 
official  publications  therein  up  to 
October,  1881,  and  also  declared 
that  when  the  common  council 
failed  to  designate  official  papers 
as  prescribed  by  law,  the  papers 
already  designated  and  appointed 
should  hold  over  and  continue  to 
act,  and  should  be  paid  for  services 
rendered  as  such  official  newspa- 
pers. In  proceedings  by  man- 
damuB  against  the  city  comptroller 
to  compel  payment  for  services 
rendered  after  the  passage  of  the 
act  of  1881,  held,  that  it  was  the 
plain  intent  of  the  act  of  1883  to 
furnish  a  rule  by  which  might  be 
determined  all  pending  or  future 
controversies  in  reference  to  claims 
for  public  printing  growing  out  of 
any  neglect  of  the  common  council 
to  perform  its  duty  in  making  des- 
ignations; that  the  legal  eflFect  of 
the  acts  of  1881  and  1883  was  the 
designation  of  the  Obnerter  as  an 
official  newspaper  and  authorized 
the  publication  therein  of  all  legal 
notices  until  a  termination  of  its 
legal  existence  by  some  subse- 
quent affirmative  action  of  the 
common  council,  and  entitled  it 
to  payment  as  well  for  such  offi- 
cial services  rendered  during  the 
period  between  the  going  into 
effect  of  the  two  acts  as  of  those 
thereafter  rendered.  People,  ex  rel. 
V.  Spicer.  226 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  834,  886), 
prohibiting  a  physician  or  surgeon 
from  disclosing  information  ac- 
quired by  him  while  attending  a 
patient,  and  declaring  that  the  pro- 
hibition shall  apply  to  every  ex- 
amination of  a  person  as  a  witness 
unless  expressly  waived  by  the 
patient,  any  party  to  an  action  can 
object  to  evidence  coming  within 
the  prohibition,  and  the  objection 
can  only  be  waived  by  the  patient 
himself .  Westover  v.  .JStna  L.  Ine. 
Co,  56 

2.  Upon  his  death,  therefore,  the 
privilege  of  waiver  ceases ;  his  ex- 
ecutor or  administrator  may  not 
exercise  it.  id 

3.  It  seems  that  the  same  rule  applies 
to  the  other  classes  of  privileged 
communications  ;  i.  «.,  as  to  con- 
fessions made  to  a  minister,  or 
communications  made  by  a  client 
to  his  attorney.  Id, 

4.  In  an  action  upon  a  policy  of  life 
insurance,  which  contained  a  clause 
avoiding  it  in  case  the  insured 
committed  suicide  or  died  by  his 
own  hand,  it  appeared  that  the  in- 
sured hanged  himself.  The  plain- 
tiff claimed  that  he  was  insane  at 
the  time.  A  physician  who  at- 
tended the  deceased  a  short  time 
before  his  death  was  asked  by 
plaintiff  as  a  witness,  "  How  did 
you  find  him  ?"  This  was  objected 
to  by  defendant  as  within  the 
prohibition  of  the  Code.  The  court 
overruled  the  objection.  Held 
error.  Id, 


QUESTIONS  OP  LAW  AND  PACT. 

1.  It  is  the  duty  of  the  municipal 

?)vernment  of  the  city  of  New 
ork  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  pub- 
lie  use.  .Whether  it  does  so  in  a 
particular  case  is  a  question  of  fact 
for  the  jury.  Bullock  v.  Mayor, 
etc,  664 

2.  A  passenger  upon  a  street  has  a 
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right  to  use  its  sidewalk,  althoafh 
knowing  it  is  in  an  unsafe  condi- 
tion, and  if  injured,  it  is  a  ques- 
tion for  the  jur7  whether  he  was 
guilty  of  any  carelessness  which 
contributed  to  the  injury.  Id. 


RAILROAD  COMMISSIONERS. 


LtabUity  for  official  mUoon- 


duct. 
See  Town  of  Ontario  v.  HiU.      824 

RAILROAD  CORPORATIONS. 

1.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  petition  averred  the  due  in- 
corporation of  the  petitioner.  A 
counter  affidavit  denied  any  knowl- 
edge,  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  said 
averment.  Held,  that  considering 
this  simply  as  an  affidavit,  it  was 
not  a  denial  of  the  averment;  that 
treating  it  as  an  answer  there  was 
no  such  denial  as  put  the  peti- 
tioner to  proof  of  its  incorporation, 
as  under  the  Code  of  Civil  Pro- 
cedure (§  1776)  a  corporation  plain- 
tiff is  not  required  to  prove  its  cor- 
porate existence  unless  the  answer 
contains  an  affirmative  allegation 
that  plaintiff  is  not  a  corporation  ; 
that,  therefore,  conceding  the  land- 
owner might,  without  a  formal  de- 
nial, disprove  the  fact,  the  burden 
was  upon  it  of  proving  the  peti- 
tioner was  not  a  corporation.  In 
re  J\r.  r..  L.  d  W.  R.  R.  Go.        12 

2.  The  land-owner  put  in  evidence 
'  the  articles  of  association  filed  by 

the  petitioner  ;  they  purported  to 
be  executed  by  twenty-five  differ- 
ent persons  ;  the  execution  by  four 
of  them  was  by  an  agent.  Held, 
that  the  execution  by  a  duly  au- 
thorized agent  was  proper,  and,  as 
the  burden  of  proof  was  upon  the 
land-owner,  it  was  for  it  to  dis- 
prove the  authority  of  the  agent, 
not  for  the  petitioner  to  establish 
it.  Id. 

8.  It  seems,  that  the  provision  of  the 
General  Railroad  Act  (§  8,  chap. 
140,  Laws  of  1850),  making  the 
copy  of  articles  of  association  filed 


"  presumptive  evidence  of  the  in- 
corporation  of  such  company,"  dis- 
penses with  the  necessity  in  the 
first  instance  of  proof  of  the  genu- 
ineness of  the  signatures  to  the 
articles  or  of  the  autiiority  of  agents 
who  have  signed  for  their  princi- 
pals, even  when  the  incorporation 
is  expressly  denied.  Id. 

4  The  fact  that  a  railroad  corpora- 
tion has  leased  its  road  to  another 
corporation  for  the  full  period  of 
its  corporate  life  does  not  deprive 
it  of  the  right  to  acquire  title  to 
land  for  its  corporate  uses  by  pro- 
ceedings m  invitum;  nor  is  it  ma- 
terial  in  this  respect  that  the  lessee 
is  a  foreign  corporation.  Id. 

5.  Where  a  railroad  corporation  seeks 
to  acquire,  under  such  proceedings, 
land  owned  by  another  corpora- 
tion,  the  fact  that  it  is  held  by  the 
owner  for  the  public  convenience, 
and  for  purposes  of  a  quasi  public 
character,  does  not  alone  protect  it 
from  condemnation.  It  is  only 
where  the  land  has  already  been 
impressed  under  and  by  authority 

'  of  the  State  with  a  public  use  that 
it  may  not  be  taken  for  another 
public  use  under  a  general  author- 
ity like  that  contained  in  the  Gen- 
eral Railroad  Act.  The  test  is  not 
what  the  corporation  owning  the 
land  does,  nor  what  it  may  choose 
to  do,  b^t  what  under  the  law  it 
must  do,  and  whether  a  public 
trust  is  already  impressed  upon 
the  land.  Id. 

6.  Where,  therefore,  the  land  sought 
to  be  condemned  was  owned  by  a 
steamboat  company,  organized  un- 
der tlie  act  providing  for  the  incor- 
poration of  navigation  companies 
(Chap.  232,  Laws  of  1854),  and  was 
used  by  it  as  a  dock  or  wharf  for 
the  landing  of  freight,  Jield,  that 
as  the  charter  of  the  company  did 
not  make  it  a  common  carrier,  or 
impress  upon  its  lands  any  public 
trust,  it  was  and  might  remain  a 
private  corporation,  and  could  sell 
its  lands,  conveying  an  absolute 
title  without  responsibility  to  the 
sovereign,  and  if  it  assumed  any 
public  obligations,  it  was  by  its 
own  volition ;  and  that  the  land  in 
question  was  not  exempt  from  con- 
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demnation  under  the  General  Rail- 
road Act.  Id. 

7.  Coder  the  provision  of  the  Gen- 
eral Railroad  Act  (§  44,  chap.  140, 
Laws  of  1850,  as  amended  by  §  8, 
chap.  282,  Laws  of  1854),  requir- 
ing railroad  corporations  to  erect 
and  maintain  fences  on  the  sides  of 
their  roads,  and  making  a  corpora- 
tion which  neglects  to  comply  with 
said  requirement  "  liable  for  dam- 
ages which  shall  be  done  by  the 
agents  or  engines  of  any  such 
corporation  to  any  cattle,  horses 
*  *  *  thereon,"  to  create  a  lia- 
bility there  must  be  some  action 
on  the  part  of  th^  corporation,  by 
its  mechanical  or  other  agents,  pro- 
ducing the  injury  ;  no  liability  is 
imposed  for  injuries  to  cattle  or 
horses  caused  by  themselves,  when 
straying  upon  the  railroad.  Knight 
V.  If.  r.,L.  E.  i&W.  B.  R.  Co,  25 

8.  A  colt  belonging  to  plaintiff  ran 
from  the  highway  upon  lands  ad- 
joining defendant's  road,  which  did 
not  belong  to  plaintiff,  and  from 
thence  through  a  gap,  where  a 
length  in  the  fence  on  the  side  of 
the  road  was  down,  on  to  the  track, 
and  upon  a  bridge  designed  for  the 
passage  of  railroad  trains  only, 
with  the  spaces  between  the  ties 
open.  The  colt's  legs  were  caught 
in  these  open  spaces  and  broken. 
In  an  action  to  recover  damages, 
Jiddt  that  defendant  was  not  liable. 

Id. 

9.  Fire  fell  from  a  locomotive  on  de- 
fendant's road  upon  a  horse  at- 
tached  to  a  wagon  in  the  street 
below,  and  upon  the  hand  of  the 
driver.  The  horse  became  fright- 
ened and  ran  away,  the  driver 
attempted  to  drive  him  against  the 
curb-stone  to  arrest  his  progress, 
the  wagon  passed  over  the  curb- 
stone, threw  the  driver  out  and 
plaintiff,  who  was  on  the  sidewalk, 
was  run  over  and  inj  ured.  In  an 
action  to  recover  damages  for  al- 
leged negligence  causing  the  in- 
jury, the  court  charged,  in  sub- 
stance, that  if  the  jury  believed 
the  coal  fell  through  negligence 
on  the  part  of  the  defendant,  caus- 
ing the  horse  to  become  unman- 
ageable and  run  against  plaintiff. 


inflicting  the  injury,  defendant  was 
liable,  and  refused  to  charge  that 
if  the  accident  occurred  through 
the  driver's  error  of  judgment  in 
endeavoring  to  obtain  control  of 
the  horse,  plaintiff  cannot  recover. 
Held  no  error  ;  that  so  long  as  the 
injury  was  chargeable  to  &e  orig- 
inal wrongful  act  of  the  defend- 
ant, it  was  liable  ;  that  the  action 
of  the  driver  in  view  of  the  ex- 
igency of  the  occasion,  whether 
prudent  or  otherwise,  might  be 
considered  as  a  continuation  of  the 
original  act,  and  so  that  act  was 
the  proximate,  not  the  remote 
cause  of  the  injury  ;  also,  that  the 
injury  was  a  natural  and  probable 
consequence  of  defendant's  negli- 
gence.     Lowery  v.  Man.  R.  R.  Co. 

158 

10.  It  does  not  necessarily  follow 
from  the  fact  that  railroad  com- 
missioners, appointed  under  the  act 
authorizing  certain  towns  to  issue 
bonds  and  take  stock  in  aid  of  the 
L.  0.  S.  R.  R  Co.  (Chap.  811,  Laws 
of  1868,  as  amended  by  chap.  241, 
Laws  of  1869),  issued  bonds,  with- 
out the  requisite  consent  of  tax 
payers  having  in  fact  been  ob- 
tained as  prescribed  by  the  act,  so 
as  to  make  them  valid  obligations 
of  the  town,  that  they  were  guilty 
of  official  misconduct;  the  act  (g  2) 
makes  the  verified  certificate  of 
the  assessors  of  the  fact  that  the 
requisite  consents  have  been  ob- 
tained the  evidence  upon  which 
the  commissioners  are  to  act,  and 
where  it  appears  that  they  acted 
in  good  faitli  in  reliance  upon  the 
certificate,  it  is  a  complete  justifi- 
cation.    Town  of  Ontario  v.  ffiU, 

824 

11.  Wliere,  therefore,  in  an  action 
brought  by  a  town  against  rail- 
road  commissioners  who  had  issued 
bonds,  which  the  town  under  judg- 
ments of  the  U.  S.  courts  had  been 
obliged  to  pay,  it  appeared  that 
the  requisite  certificate  was  made 
and  duly  verified,  although  in  fact 
the  requisite  consents  had  not 
been  obtained,  and  the  court  re- 
fused to  submit  the  question  of 
good  faith  to  the  jury  but  directed 
a  verdict  for  plaintiff.    Held  error. 

Id. 
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13.  In  proceedings  under  the  General 
Railroad  Act  (^  22,  chap.  140,  Laws 
of  1850)  by  an  aggrieved  land- 
owner to  procure  a  change  of  the 
proposed  route  of  a  railroad,  an 
appieal  to  this  court  does  not  lie  to 
review  questions  of  fact  passed 
upon  by  commissioners  after  hear- 
ing testimony  and  personally  in- 
specting the  locus  in  qtio.  In  re 
N.  F,  L.  E.  &W,  R.  A  Go,      388 

13.  As  to  whether  an  order  in  such  a 
proceeding  is  in  any  case  review- 
able here,  qucBre,  Id, 

14.  The  question'  as  to  whether  the 
crossing  of  another  railroad  should 
be  at  or  over  grade  is  not  deter- 
minable in  such  a  proceeding  ;  but 
it  seems  may  be  determined  and 
should  be  brought  up  under 
another  provision  of  the  act  (§  28, 
Bubd.  6).  Id, 

LiabUity  of  railroad  company 

for  baggage. 

See  McGonniek  v.  P.  G,  B.  R,  Go, 

65 

RECEIVER. 

A  court  having  power  to,  and  which 
appoints  a  receiver  of  the  assets  of 
an  insolvent  corporation,  may.  In 
aid  of  that  appointment,  forbid 
any  after  interference,  by  way  of 
levy  and  seizure  by  attachment  or 
execution,  with  the  property  in  his 
possession.  Woe/rUhoffer  v.  N.  R. 
Gon,  Go,  398 


REDEMPTION. 

In  August,  1876,  P.  recovered  a 
judgment  against  S.  In  October 
of  that  year  S.  executed  a  mort- 
gage upon  certain  premises  owned 
by  him,  and  on  the  same  day  made 
a  general  assignment  for  the  bene- 
fit of  creditors.  In  November  the 
relators  recovered  a  judgment 
against  S.  In  October,  1880,  the 
mortgaged  premises  were  sold 
upon  execution,  issued  oo  P.'s 
judgment,  bid  in  by  him  and  the 
usual  certificate  issued  to  him  by 
the  sheriff.  In  1881,  the  mortgage 
was  foreclosed  by  action,  in  which 
the  relators  were  made  parties  de- 
fendant,   and    under     judgment 


therein  the  premises  were  sold,  bid 
in  by  the  mortgagee  for  less  than 
the  amount  of  the  mortgage  and  a 
deed  executed  to  him. .  In  Febru- 
ary, 1883,  relators  claiming  a  right 
to  redeem,  tendered  to  the  sheriff 
the  amount  of  P.'s  judgment  with 
interest,  and  demanded  a  deed, 
which  was  refused.  In  proceed- 
ings by  mandamus  to  compel  the 
sheriff  to  execute  such  deed,  hM, 
that  the  relators  Were  not  entitled 
to  redeem  and  their  demand  was 
properly  refused;  that  the  relators* 
lien,  if  any,  was  cut  off  by  the 
foreclosure  and  sale  under  the 
mortgage;  but  that  they  never  ac- 
quired any  lien,  as  the  assignment 
vested  the  whole  estate  in  the  as- 
signee; and  that  the  omission  of 
the  j  udgment  debtor  or  his  assiguee 
to  redeem  from  the  sale,  under  the 
judgment,  gave  to  the  relators  no 
additional  right,  nor  to  tbeir  judg- 
ment any  new  virtue.  People,  ex 
rel.  V.  Bacon.  275 


REFERENCE. 

1.  Where,  upon  trial  before  a  referee, 
questions  as  to  tbe  admissibility  of 
evidence  objected  to  are  without 
dissent  reserved,  and  the  referee 
is  not  thereafter  asked  to  pass 
upon  them,  and  no  exceptions  are 
taken,  and  no  application  made  to 
strike  out  the  testimony,  no  ques- 
tion is  presented  of  which  an  ap- 

ice.     In 
94 


peltate  court  can  take  notice 
re  Totes. 


2.  To  prevent  the  termination  of  a 
reference  by  notice,  as  prescribed 
by  the  Code  of  Civil  Procedure 
(§  1019),  the  report  must  be  ac- 
tually delivered  to  the  attorney  of 
one  of  the  parties,  or  filed  with  the 
clerk  "  within  sixty  days  from  the 
time  the  cause  was  finallv  submit- 
ted."    Little  V.  Lynch.  112 

3.  An  offer  by  a  referee  to  deliver 
his  report  to  the  successful  party, 
on  payment  of  his  fees,  within  the 
time  limited,  is  not  equivalent  to  a 
delivery.  Id. 

4.  Under  the  provision  of  the  General 
Assignment  Act  {%  21,  chap.  466, 
Laws    of  1877),    authorizing    the 
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PARENT  AND  CHILD. 

In  an  action  by  a  father  for  the 
redaction  of  hie  daughter,  it  is  im- 
material whether  the  defendant 
accomplished  his  purpose  bj  arti- 
fice and  persuasion,  or  by  force. 
If  the  testimony,  shows  that  the 
daughter  was  debauched  by  de- 
fendant without  the  father's  con- 
sent, and  the  result  was  a  loss  to 
him  of  his  daughter's  service,  the 
cause  of  action  is  made  out.  Law- 
rence V.  Spence.  669 


PARKS. 

1.  The  fact  that  under  the  act  en- 
titled "  An  act  laying  out  public 
places  and  parks  in  the  twenty- 
third  and  twenty-fourth  wards  of 
the  city  of  New  York,  and  in  the 
adjacent  district  of  Westchester 
county,  etc."  (Chap.  532,  Laws  of 
1884),  the  city  is  authorized  to  in- 
cur  a  debt  for  the  purchase  of 
lands  outside  of  the  boundaries  of 
the  city  did  not  bring  it  within  the 
provision  of  the  Constitution  pro- 
hibiting a  city  from  incurring  a 
debt  except  for  city  purposes  ; 
such  a  purpose  is  not  limited  to  a 
work  or  expenditure  within  the 
city.    In  re  Mayor,  etc.  669 

2.  To  constitute  a  city  purpose 
within  the  meaning  of  the  consti- 
tutional prohibition  the  purpose 
must  be  primarily  for  the  benefit, 
use  or  convenience  of  the  city,  as 
distinguished  from  that  of  the 
country  outside,  although  the  lat- 
ter may  be  incidentally  benefited, 
and  the  work  must  be  of  such  a 
character  as  to  show  the  predomi- 
nance of  that  purpose,  and  must  be 
within  the  ordinary  range  of 
municipal  action.  Id. 

8.  The  acquiring  and  maintaining 
public  parks  is  within  that  range, 
and  the  acquiring  thereof  so  near 
to  the  city,  although  beyond  its 
boundaries,  as  to  be  convenient 
and  accessible,  and  likely  to  be 
overtaken  and  surrounded  by  the 
city's  growth,  satisfies  the  first 
condition.  Id, 


PARTIES. 

An  action  upon  a  county  treasurer's 
bond  for  conversion  of  moneys 
belonging  to  an  infant,  is  prop- 
erly brought  in  the  name  of  the 
board  of  supervisors  of  the  county, 
for  the  benefit  of  the  infant.  Bd. 
Supra.  V.  Bristol.  316 


PARTITION. 

4 

1.  A  sale  under  judgment  in  a  par- 
tition suit  was  made  January  22, 
1884,  the  purchasers  to  have  pos- 
session  in  February.  They  refused 
to  take  a  conveyance,  on  the  ground 
that  the  summons  had  not  been 
served  upon  certain  Infant  defend- 
ants. Plaintiff  thereupon  on  ap- 
plication to  the  court  obtained 
leave  to  file  a  supplemental  com- 
plaint and  bring  in  said  defendants 
by  proper  service  ;  this  was  done, 
and  on  April  24,  1884,  a  judgment 
was  rendered,  making  the  first 
judgment  and  the  sale  under  it 
binding  upon  all  the  parties.  Mean- 
while, no  action  was  taken  by  the 
purchasers  to  be  relieved  from  the 
sale,  but  they  had  no  connection 
with  the  subsequent  proceedings. 
On  motion  to  compel  them  to  com- 
plete the  sale,  held,  that  they  were 
discharged  from  any  obligation  by 
tbe  delay  in  perfecting  the  title. 
Bice  V.  Barrett.  403 

2.  A  purchaser  at  a  partition  sale  is, 
under  ordinary  circumstances,  en- 
titled to  the  conveyance  of  a  good 
title  at  the  time  fixed  by  the  agree- 
ment,  and  an  unreasonable  delay 
in  furnishing  the  same  is  a  suffi- 
cient answer  to  an  application  to 
compel  him  to  take  a  conveyance. 

Id. 


PAYMENT. 

The  payee  of  a  joint  and  several  note, 
at  the  request  of  the  principal 
maker,  the  others  having  executed 
it  for  his  accommodation,  sent  it  to 
a  bank  for  collection.  Plaintiff,  at 
the  request  of  the  principal,  and 
upon  the  understanding  that  the 
note  should  be  transferred  to  him, 
delivered  to  the  bank  the  amount 
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dae  thereon,  and  received  the  note. 
The  money  was  forwarded  by  the 
bank  to  the  payee,  who  received  it 
without  knowing  bat  that  it  was  a 
payment;  after  learning  the  facts, 
however,  he  retained  the  money. 
In  an  action  upon  the  note,  held, 
that,  although  the  bank  had  no 
authority  to  sell,  yet  the  retention 
of  the  money  by  the  payee,  after 
knowledge,  and  his  omission  there- 
after to  demand  the  note  or  assert 
title  thereto,  was  a  ratification  of 
the  sale;  and  that,  at  least  in  the 
absence  of  evidence  that  the  sure- 
ties had  been,  by  information  and 
a  consequent  belief  that  the  note 
was  paid,  induced  to  remain  quiet, 
and  so  had  been  injured,  plaintiff 
was  entitled  to  recover.  CoykendaU 
v.  Constable.  809 


PENAL  CODE. 


§    69.^ 


677. 


^[^'  V  People,  exrel.  v.  Keeler.  463 
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PENALTIES. 


1.  Under  the  provisions  of  the  act 
of  1875  (§§  1,  2,  3,  chap.  465,  Laws 
of  1875),  as  amended  (Chap.  359, 
Laws  of  1876 ;  chap.  153,  Laws  of 
1879),  imposing  a  penalty  upon  the 
agent  of  a  foreign  insurance  com- 
pany who  effects  or  procures  an  in- 
surance against  fire  upon  property 
within  the  limits  of  a  city  or  in- 
corporated village,  without  having 
first  given  a  bond  to  the  treasurer 
of  the  fire  department  of  the  mu- 
nicipality, conditioned  for  the  pay. 
ment  to  such  treasurer  of  a  per- 
centage on  premiums  received,  the 
cause  of  action  so  given  arises  in 
the  municipality;  it  is  immaterial 
where  the  contract  of  insurance 
was  actually  signed.  It?iaca  F. 
Department  v.  Seecher,  429 

2.  Under  the  provision,  therefore,  of 
the  Code  of  Civil  Procedure  (§  983), 
requiring  that  an  action  to  recover 
a  statutory  penalty  shall  be  in  the 
county  "where  the  cause  of  ac- 
tion, or  some  part  thereof,  arose,'* 
an  action  to  recover  such  a  pen- 


alty  is  triable  in  the  oonnty  wherein 
the  city  or  village  is  located.     Id. 

PERSONAL  PROPERTY. 

1.  From  the  operation  of  the  general 
rule,  which  admits  of  a  limitation 
over  of  a  chattel  interest  after  a 
life  estate  in  the  same,  are  excepted 
articles  of  which  the  use  consists 
in  the  consumption.     In  re  Tates. 

94 

2.  A  trust  of  personalty  is  not  within 
the  statute  of  uses  and  trusts,  and 
may  be  created  for  any  purpose 
not  forbidden  by  law ;  U  may  be 
created  without  writing,  and  the 
delivery  of  the  property  is  suffic- 
ient to  pass  the  title.  GfUman  v. 
McArdle.  451 


PHYSICIAN  AND  SURGEON. 

1  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  834,  836), 
prohibiting  a  physician  or  surgeon 
from  disclosing  information  ac- 
quired by  him  while  attending  a 
patient,  and  declaring  that  the  pro- 
hibition shall  apply  to  every  ex- 
amination of  a  person  as  a  witness 
unless  expressly  waived  by  the  pa- 
tient, any  party  to  an  action  can 
object  to  evidence  coming  within 
the  prohibition,  and  the  objection 
can  only  be  waived  by  the  patient 
himself.  Weetover  v.  ^na  L.  Ins. 
Co.  66 

2.  Upon  his  death,  therefore,  the 
privilege  of  waiver  ceases  ;  his  ex' 
ecutor  or  administrator  may  not 
exercise  it.  Id. 

8.  In  an  action  upon  a  policy  of  life 
insurance,  which  contained  a  clause 
avoiding  it  in  case  the  insured 
committed  suicide  or  died  by  his 
own  hand,  it  appeared  that  the  in- 
sured  hanged  himself.  The  plain- 
tiff claimed  that  he  was  insane  at 
the  time.  A  physician  who  at- 
tended the  deceased  a  short  time 
before  his  death  was  asked  by 
plaintiff  as  a  witness,  ''How  did 
you  find  him  ? "  This  was  ob- 
jected  to  by  defendant  as  within 
the  prohibition  of  the  Code.     The 
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court    overruled     the    objection. 
Held  error.  Id, 


PLACE  OP  TRIAL. 

1.  Under  the  provisions  of  the  act  of 
1875  (§§  1,  2,  3,  chap.  465,  Laws 
of  1875),  as  amended  (Chap.  359, 
Laws  of  1876 ;  chap.  163,  Laws  of 
1879),  imposing  a  penalty  upon  the 
agent  of  a  foreign  insurance  com- 
pany who  effects  or  procures  an 
insurance  against  fire  upon  prop- 
erty within  the  limits  of  a  city  or 
incorporated  village,  without  hav- 
ing first  given  a  bond  to  the  treas- 
urer of  the  fire  department  of  the 
municipality,  conditioned  for  the 
payment  to  such  treasurer  of  a 
percentage  on  premiums  received, 
the  cause  of  action  so  given  arises 
in  the  municipality  ;  it  is  immate- 
rial where  the  contract  of  insur- 
ance was  actually  signed.  It?iaca 
F.  DepU  V.  Beeeher.  429 

2.  Under  the  provision,  therefore,  of 
the  Code  of  Civil  Procedure  (§  983), 
requiring  that  an  action  to  recover 
a  statutory  penalty  shall  be  in  the 
county  "  where  the  cause  of  action, 
or  some  part  thereof,  arose,"  an 
action  to  recover  such  a  penalty  is 
triable  in  the  county  wherein  the 
city  or  village  is  located.  Id. 


PLEADING. 

1.  A  defendant  may  put  his  defense 
upon  distinct  and  even  inconsistent 
grounds.     Goodwin  y,  Wertheimer. 

149 

2.  The  complaint  in  this  action  al- 
leged the  execution  of  a  bond  and 
mortgage,  the  subsequent  pur- 
chase of  the  mortgaged  premises 
by  defendant,  and  his  acceptance 
of  a  deed  thereof,  which  contained 
a  covenant  whereby  he  assumed 
and  agreed  to  pay  the  mortgage 
in  consideration  of  the  convey- 
ance, the  foreclosure  of  the  mort- 
gfage  by  action  in  another  State 
where  the  mortgaged  premises 
were  located,  and  the  due  recov- 
ery of  a  judgment  in  said  action 
against  defendant  upon  his  cove- 
nant, for  a  deficiency;  judgment 


was  asked  for  the  amount  of  the 
deficiency.  The  answer  of  defend- 
ant admitted  the  facts  alleged  as  to 
making  the  covenant,  but  denied 
the  judgment.  On  the  trial  the 
plaintiffs  offered  no  proof  as  to 
the  judgment,  but  rested  on  the 
admissions  as  to  the  covenant;  de- 
fendant moved  for  a  nonsuit, 
which  was  denied  on  the  ground 
that  the  complaint  set  up  two 
causes  of  action,  one  on  the  cove- 
nant, the  other  on  the  judgment. 
JIM  error;  that  but  a  single  cause 
of  action  was  set  up,  t.  e.,  upon  the 
judgment,  and  that  the  motion 
should  have  been  granted.  Krower 
V.  Beyiholda,  245 

Sufficiency  of  complaint   in 

action  to  enforce  a  lien  for  matericUB 
furnished  to  contractor  for  toork  in 
city  of  Hew  York, 

See  WiUiama  v.  Freel.  (Mem,)   666 


POLICE. 

1,  That  the  provision  of  the  act  of  1884 
(§  4,  chap.  202.  Laws  of  1884),  pro- 
hibiting  the  manufacture  or  sale 
as  an  article  of  food  of  any  sub- 
stitute for  butter  or  cheese  pro- 
duced from  pure,  unadulterated 
milk  or  cream,  is  unconstitutional, 
inasmuch  as  the  prohibition  is  not 
limited  to  unwholesome  or  simu- 
lated substitutes,  but  absolutely 
prohibits  the  manufacture  or  sale 
of  any  compound  designed  to  be 
used  as  a  substitute  for  butter  or 
cheese,  however  wholesome,  valu- 
able or  cheap  it  may  be,  and  how- 
ever openly  and  fairly  the  charac- 
ter of  the  substitute  may  be 
avowed  and  published ;  and  that  a 
conviction  under  said  provision  for 
a  sale  of  oleomargarine,  where  it 
appeared  that  the  true  character 
of  the  article  was  avowed, and  that 
the  substitute  was  wholesome  as 
an  article  of  food,  was  error.  Peo- 
ple V.  Marx,  877 

2.  Under  the  rules  of  the  police  de- 
partment of  the  city  of  New  York, 
providing  that,  in  case  testimony 
upon  complaints  against  a  member 
of  the  police  force  shall  be  heard 
by  less  than  three  commissioners^ 
it  shall  "  be  laid  before  and  exam- 
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ined  by  the  several  commissioners 
before  jadgmenttliereon/'  it  is  not 
requisite  that  the  testimony  shall 
be  examined  by  all  the  commis- 
sioners ;  it  is  sufficient  if  the  testi- 
mony be  laid  before  and  examined 
by  the  several  commissioners  con- 
stituting the  board  at  a  regular 
meeting  thereof  when  a  majority 
is  present.  People,  ex  rel.  v.  Bd. 
Police  Gom'rs.  676 

3.  It  is  not  essential  under  the  stat- 
utes that  all  of  the  members  shall 
be  present  at  a  meeting  in  order  to 
give  the  board  jurisdiction  to  act. 
(2  R.  S.  555,  §  27,  as  amended  by 
chap.  321,  Laws  of  1874,  §  46; 
chap.  410,  Laws  of  1882.)  Id 


POWER  OF  ATTORNEY. 

1.  In  a  power  of  attorney  the  party 
executing  it  described  herself  as 
executrix  and  sole  legatee  under 
the  will  of  M.;  she  signed  it  simply 
in  her  own  name.  Held,  that  the 
description  was  sufficient  to  show 
that  it  was  executed  by  her  as  exec- 
utrix, and  the  failure  to  add  her 
official  character  to  the  signature 
did  not  impair  its  effect.  Myers  v. 
Mut.  X.  Ins,  Co.  1 


2.  Plaintiff,  who  was  executrix  and 
sole  legatee  under  the  will  of  M., 
executed  certain  powers  of  attorney 
to  F.,  authorizing  him  in  her  name 
as  executrix  and  legatee  as  well 
as  individually,  "  to  sign,  indorse 
and  make  and  deliver  checks  and 
drafts,  promissory  notes,  receipts 
and  drafts,  and  all  other  vouchers 
and  papers  necessary  and  proper 
in  and  about  settling  the  affairs 
pertaining  to  the  estate,  *  *  * 
and  to  settle  *  *  *  and  receive 
payment  of  all  claims,  debts,  de- 
mands due  or  to  become  due  to 
said  estate.*'  Also,  to  satisfy  and 
discharge  all  mortgages  made  to 
the  testator,  "and  to  demand,  re- 
ceive and  receipt  for  any  and  all 
moneys  payable"  on  any  such 
mortgages.  At  the  time  of  the 
death  of  M.  defendant  held  a  bond 
and  mortgage  assigned  to  it  by 
him  as  collateral  for  a  loan.  In 
pursuance  of   a  written  request, 
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signed  in  plaintiff's  name  by  F., 
as  her  attorney,  defendant,  on 
payment  of  the  amount  due  it, 
assigned  the  bond  and  mortgage 
to  F1  &  E.,  a  firm  in  which  F.  was 
a  partner.  F.  subsequently  re- 
ceived payment  of  the  bond  and 
his  firm  satisfied  the  mortgage. 
In  an  action  to  compel  a  reassign- 
ment of  the  bond  and  mortgage,  or 
damages,  in  case  a  reassignment 
could  not  be  had,  ?uild,  that  F.,  as 
far  as  plaintiff  was  concerned,  had 
full  authority  under  the  power  of 
attorney  to  receive  payments  on 
the  bond,  and  conceding  the  assign- 
ment to  the  firm  was  unauthorized, 
he  continued  to  have  such  right 
with  power  to  cancel  the  bond  and 
to  satisfy  the  mortgage  when  paid 
in  full,  and  as  he  did  thus  re- 
ceive payment,  no  injury  was  done 
the  plaintiff,  and  defendant  was 
not  liable  ;  but^e^,  that  F.,  under 
the  powers  of  attorney,  had  power 
to  direct  the  assignment  to  be  made 
to  his  firm,  and  defendant  was 
justified  in  obeying  his  instruc- 
tions. Id. 


PRACTICE. 

1.  When  the  material  allegations  in 
the  moving  affidavit  or  verified 
petition  in  a  special  proceeding  are 
not  denied  by  some  counter  affida- 
vit, they  stand  sufficiently  proved 
for  the  purposes  of  the  ultimate 
order.  In  re  N,  F.,  X.  <Si  TT.  R.  B. 
Co,  12 

2.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  |!>etition  averred  the  due  incor- 
poration of  the  petitioner.  A  coun- 
ter affidavit  denied  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  said  aver- 
ment. Held,  that  considering  this 
simply  as  an  affidavit  it  was  not  a 
denial  of  the  averment;  that  treat- 
ing it  as  an  answer  there  was  no 
such  denial  as  put  the  petitioner  to 
proof  of  its  incorporation,  as  un- 
der the  Code  of  Civil  Procedure 
(§  1776)  a  corporation  plaintiff  is 
not  required  to  prove-  its  corporate 
existence  unless  the  answer  con- 
tains an  affirmative  allegation  that 
plaintiff  is  not  a  corporation;  that 
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therefore  conceding  the  land-owner 
'  might,  without  a  formal  denial, 
disprove  the  fact  the  burden  was 
upon  it  of  proving  the  petitioner 
was  not  a  corporation.  Id. 

8.  The  land -owner  put  in  evidence 
the  articles  of  association  filed  bj 
the  petitioner;  they  purported  to 
be  executed  by  twenty-five  differ- 
ent persons;  the  executidn  by  four 
of  them  was  by  an  agent.  Held, 
that  the  execution  by  a  duly  au- 
thorized agent  was  proper,  and  as 
the  burden  of  proof  was  upon  the 
land-owner,  it  was  for  it  to  dis- 
prove the  authority  of  the  a^ent, 
not  for  the  petitioner  to  establish 
it.  Id, 


4.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  damages 
for  an  alleged  breach  of  warranty 
in  an  executory  contract  for  the 
sale  of  a  quantity  of  cloths,  the 
verdict  was  in  writing  in  this  form 
'*  for  defendants  for  amount  of 
goods  claimed  to  be  damaged    * 

*  *  same  to  be  returned,  less 
amount  of  plaintiffs'  claim     *    * 

*  viz.:  $6,404.53  —  $2,118.00  = 
$4,286.53,  for  defendants."  No 
exception  was  made  to  the  form 
of  the  verdict.  Subsequently  a 
motion  was  made  to  set  aside  the 
verdict  as  irregular  and  improper, 
which  was  denied,  and  judgment 
was  entered  in  the  uRual  form  for 
defendants  for  $4,286.53.  Held, 
that,  if  there  was  a  tenable  objec- 
tion to  the  form,  it  should  have 
been  urged  at  the  time  the  verdict 
came  in  and  before  it  was  recorded; 
also  that,  if  the  recommendation 
of  the  jury  was  of  any  significance, 
it  was  for  the  advantage  of  the 
plaintiffs;  they  were  entitled  to 
have  the  iudgment  conform  to  it, 
and  not  having  objected  to  the 
judgment  as  entered  or  moved  to 
have  it  corrected,  they  could  raise 
no  question  in  regard  thereto  on 
appeal;  but  held,  that  the  clause 
was  properly  treated  by  the  court 
as  surplusage.    Brigg  v.  HUton, 

617 
See  Appeal. 
Pleading. 

Spbclal  Proceedings. 
Tbial. 


PRESUMPTIONS. 

When  premmption  that  cheek 

waa  given  ae  paymetU  of  a  debt  re- 
butted by  cireumetanees  indicating  it 
was  a  loan. 

See  SUmeon  v.  Vroma/n,  74 


PRINCIPAL  AND  AGENT. 

1.  Plaintiffi  who  was  executrix  and 
sole  legatee  under  the  will  of  M., 
executed  certain  powers  of  attor- 
ney to  F.,  authorizing  him  in  her 
name  as  executrix  and  legatee  as 
well  as  individually,  "  to  sign,  in- 
dorse  and  make  and  deliver  checks 
and  drafts,  promissory  notes,  re- 
ceipts and  drafts,  and  all  other 
vouchers  and  papers  necessary  and 

•  proper  in  and  about  settling  the 
affairs  pertaining  to  the  estate,  * 
*  ♦  and  to  settle  ♦  *  «  and 
receive  payment  of  all  claims, 
debts,  demands  due  or  to  become 
due  to  said  estate."  Also,  to  satisfy 
and  discharge  all  mortgages  made 
to  the  testator,  "and  to  demand, 
receive  and  receipt  for  any  and  all 
moneys  payable"  on  any  such 
mortgages.  At. the  time  of  the 
death  of  M.  defendant  held  a  bond 
and  mortgage  assigned  to  it  by  him 
as  collateral  for  a  loan.  In  pursu- 
ance of  a  written  request,  signed 
in  plaintiff's  name  by  F.,  as  her 
attorney,  defendant,  on  payment 
of  the  amount  due  it,  assigned  the 
bond  and  mortgage  to  F.  <&  £.,  a 
firm  in  which  F.  was  a  partner. 
F.  subsequently  received  payment 
of  the  bond  and  his  firm  satisfied 
the  mortgage.  In  an  action  to 
compel  a  reassignment  of  the  bond 
and  mortgage,  or  damages,  in  case 
a  reassignment  could  not  be  had, 
Tield,  that  F. ,  as  far  as  plaintiff'  was 
concerned,  had  full  authority 
under  the  power  of  attorney  to  re- 
ceive payments  on  the  bond,  and 
conceding  the  assignment  to  the 
firm  was  unauthorized,  he  con- 
tinued to  have  such  right  witl^ 
power  to  cancel  the  bond  and  to 
satisfy  the  mortgage  when  paid  in 
full,  and  as  he  did  thus  receive 
payment,  no  injury  was  done  the 
plaintiff;  and  defendant  was  not 
liable;  but  heild,  that  F.,  under  the 
powers  of  attorney,  had  power  to 
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direct  tbe  assiffninent  to  be  made 
to  his  firm,  and  defendaDt  was  justi* 
fied  in  obeying  his  instr actions. 
Myw9  Y,  N.  Y,  Mut,  Life  Jns,  Oa. 

i 

2.  Notice  to  an  a^ent  of  a  bank  in- 
trasted  with  the  management  of 
its  business  is  nptice  to  the  cor- 
poration in  transactions  conducted 
by  such  agent  acting  for  the  cor- 
poration, in  the  scope  ot  his  author- 
ity, whether  the  knowledge  of  the 
agent  was  acquired  in  the  course  of 
the  particular  dealing  or  on  some 
prior  occasion.     CragU  ▼.  Ho/dley. 

131 


When  knouHedge  of  agent  im- 


putable to  principal. 

See  Cole  v.  G,  F.  Ine.  Co,  86 

See  Power  of  Attornby. 


PRINCIPAL  AND  SURETY. 

1.  A  surety's  payment  of  what  as  to 
the  creditor  is  his  own  debt  be- 
comes a  purchase  as  against  the 
principal  debtor.  JFburchUd  v. 
Lynch.  859 

2.  Plaintiff  sold  and  conveyed  certain 
premises  to  defendant  subject  to  a 
mortgage  previously  given  by  the 
former  to  secure  his  bond  ;  which 
mortgage  defendant  assumed,  and 
covenanted  to  pay  the  mortgage 
debt  as  part  of  the  purchase-price. 
Subsequently  the  holder  of  the 
bond  and  mortgage  assigned  the 
same  to  plaintiff,  who  assigned 
them  to  a  third  person.  The  mort- 
gage was  thereafter  foreclosed  and 
a  Judgment  obtained  against  plain- 
tiff for  a  deficiency,  which  he  paid. 
In  an  action  to  recover  the  amount 
so  paid,  heldf  that  conceding  the 
assignment  to  plaintiff  worked  an 
extinguishment  of  the  bond  as  a 
persona]  security,  and  that  the 
effect  of  the  assignment  by  plain- 
tiff was  simply  to  transfer  the 
mortgage  lien,  yet,  that  as  be- 
tween the  parties,  defendant  by  her 
covenant  became  the  principal 
debtor,  and  plaintiff  having,  as 
surety  for  her,  paid  the  bond,  he 

'  was  entitled  to  subrogation  to  the 
collateral  and  substitution  to  the 


debt,  and  default  having  occurred 
and  the  collateral  having  been 
partly  exhausted  and  applied, 
plaintiff  was  entitled  to  maintain 
an  action  for  the  balance  due  on 
defendant's  covenant  to  pay  the 
bond.  Id. 

8.  In  the  foreclosure  suit  the  com- 
plaint set  up  title  as  derived  from 
the  plaintiff  here,  and  judgment 
was  asked  against  plaintiff  and  de- 
fendant for  any  deficiency.  De- 
fendant answered  denying  any 
personal  liability,  and  subse- 
quently stipulated  that  judgment 
might  be  entered  for  the  relief  de- 
manded in  the  complaint,  save  that 
no  judgment  should  be  rendered 
against  her  for  a  deficiency.  Judg- 
ment was  entered  accordingly. 
Held,  that  she  could  not  thereafter 
question  the  vitality  of  the  bond  so 
far  as  necessary  to  enable  plaintiff 
to  assign  and  transfer  it  as  a  debt 
against  himself.  Id. 

4.  Also  hMd,  that  the  foreclosure 
judgment  did  not  determine  the 
question  as  to  defendant's  personal 
liability    to    plaintiff,    that    their 

^^ights  and  equities,  as  between 
themselves,  were  not  at  issue,  and 
were  not  tried  or  decided.  Id, 

Liability  of  suretiee  on  official 

bond. 
See  Board  of  Education  v.  Quick, 

188 


PRINTING. 

In  1879  the  Troy  Obeerver  was  le- 
gally designated  as  an  official 
newspaper  for  the  city  of  Troy; 
no  period  was  prescribed  by  stat- 
ute or  by  the  act  of  appointment 
for  the  termination  of  its  official 
character.  By  the  charter  of  the 
city  of  Troy,  as  amended  in  1880 
(§  4,  chap.  30,  Laws  of  1880),  the 
common  council  was  directed  on 
the  second  Tuesday  in  March  of 
that  year,  and  after  the  general 
election  in  each  succeeding  year, 
to  designate  four  official  papers, 
which  were  required  to  be  mem- 
bers of  the  Associated  Press  of  the 
State.     The    Observer  was  not  a 
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member  of  that  association.  The 
eommon  coancil  failed  to  comply 
with  said  requirement,  but  in  1881 
and  in  1883  again  designated  the 
Observer  as  one  of  the  official  pa- 
pers ;  it  was  employed  by  the  city 
officers  and  oontinaed  to  perform 
the  duties  of  said  position  until 
June,  1883.  An  act  was  passed  in 
1881  (Chap.  144,  Laws  of  1881),  by 
its  terms  validating  the  official 
publications  in  the  newspapers 
previously  designated  by  the  com- 
mon council  and  directing  payment 
of  their  claims  for  sucn  publica- 
tions,  and  in  1883  another  act  was 
passed  (Chap.  819,  Laws  of  1883). 
'*  to  legalize  and  confirm  "  the  offi- 
cial publications  in  said  city,"  and 
to  audit  and  pay  claims  in  connec- 
tion therewith,"  which  act  assumed 
the  legal  existence,  as  official  news- 
papers, of  the  four  designated 
up  to  the  passage  of  the  act  of 
1881,  and  validated  all  subsequent 
official  publications  therein  up  to 
October,  1881,  and  also  declared 
that  when  the  comUion  council 
failed  to  designate  official  papers 
as  prescribed  by  law,  the  papers 
already  designated  and  appointed 
should  hold  over  and  continue  to 
act,  and  should  be  paid  for  services 
rendered  as  such  official  newspa- 
pers. In  proceedings  by  man- 
damus against  the  city  comptroller 
to  compel  payment  for  services 
rendered  after  the  passage  of  the 
act  of  1881,  held,  that  it  was  the 
plain  intent  of  the  act  of  1883  to 
furnish  a  rule  by  which  might  be 
determined  all  pending  or  future 
controversies  in  reference  to  claims 
for  public  printing  growing  out  of 
any  neglect  of  the  common  council 
to  perform  its  duty  in  making  des- 
ignations; that  the  legal  effect  of 
the  acts  of  1881  and  1883  was  the 
designation  of  the  Obnerter  as  an 
official  newspaper  and  authorized 
the  publication  therein  of  all  legal 
notices  until  a  termination  of  its 
legal  existence  by  some  subse- 
quent affirmative  action  of  the 
common  council,  and  entitled  it 
to  payment  as  well  for  such  offi- 
cial services  rendered  during  the 
period  between  the  going  into 
effect  of  the  two  acts  as  of  those 
thereafter  rendered.  People,  ex  rel. 
T.  Spicer,  225 


PRIVILBGED  COMMUNICA. 
T10N8. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  884,  886), 
prohibiting  a  physician  or  surgeon 
from  disclosing  information  ac- 
quired by  him  while  attending  a 
patient,  and  declaring  that  the  pro- 
hibition shall  apply  to  every  ex- 
amination of  a  person  as  a  witness 
unless  expressly  waived  by  the 
patient,  any  party  to  an  action  can 
object  to  evidence  coming  within 
the  prohibition,  and  the  objection 
can  only  be  waived  by  the  patient 
himself.  WesUyoer  v.  .^kna  L.  Ins. 
Co,  56 

2.  Upon  his  death,  therefore,  the 
privilege  of  waiver  ceases ;  his  ex. 
ecutor  or  administrator  may  not 
exercise  it.  Id, 

3.  R  seems  that  the  same  rule  appliee 
to  the  other  classes  of  privileged 
communications  ;  t.  0.,  as  to  con- 
fessions made  to  a  mipister,  or 
communications  made  by  a  client 
to  his  attorney.  Id, 

4.  In  an  action  upon  a  policy  of  life 
insurance,  whicn  contained  a  clanse 
avoiding  it  in  case  the  insured 
committed  suicide  or  died  by  his 
own  hand,  it  appeared  that  the  in- 
sured hanged  himself.  The  plain- 
tiS  claim wL  that  he  was  insane  at 
the  time.  A  physfcian  who  at- 
tended the  deceased  a  short  time 
before  his  death  was  asked  by 
plaintiff  as  a  witness,  "  How  did 
you  find  him  ?  "  This  was  objected 
to  by  defendant  as  within  the 
prohibition  of  the  Code.  The  court 
overruled  the  objection.  Held 
error.  Id, 


QUESTIONS  OP  LAW  AND  PACT. 

1.  It  is  the  duty  of  the  municipal 
government  of  the  city  of  New 
York  to  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  pub- 
lie  use.  .Whether  it  does  so  in  a 
particular  case  Is  a  question  of  fact 
for  the  jury.  BuUoek  v.  Mayor, 
etc,  654 

2.  A  passenger  upon  a  street  has  a 
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right  to  use  its  sidewalk,  although 
knowing  it  is  in  an  unsafe  condi- 
tion,  and  if  injured,  it  is  a  ques- 
tion for  the  j  ury  wliether  he  was 
guilty  of  anj  carelessness  which 
contributed  to  the  injury.  Id, 


RAILROAD  COMMISSIONERS. 


Liability  for  official  miscoih' 


duct. 
See  Town  of  Ontario  v.  ERU.      824 

RAILROAD  CORPORATIONS. 

1.  In  proceedings  by  a  railroad  cor. 
poration  to  acquire  title  to  lands, 
the  petition  averred  the  due  in- 
corporation of  the  petitioner.  A 
counter  affidavit  denied  any  knowl- 
edge,  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  said 
averment.  Held,  that  considering 
this  simply  as  an  affidavit,  it  was 
not  a  denial  of  the  averment;  that 
treating  it  as  an  answer  there  was 
no  such  denial  as  put  the  peti- 
tioner to  proof  of  its  incorporation, 
as  under  the  Code  of  Civil  Pro- 
cedure (g  1776)  a  corporation  plain- 
tiff is  not  required  to  prove  its  cor- 
porate existence  nnless  the  answer 
contains  an  affirmative  allegation 
that  plaintiff  is  not  a  corporation  ; 
that,  therefore,  conceding  the  land- 
owner might,  without  a  formal  de- 
nial, disprove  the  fact,  the  burden 
was  upon  it  of  proving  the  peti- 
tioner was  not  a  corporation.  In 
re  J^.  r..  L,  <fe  W.  R.  R.  Go.        13 

2.  The  land-owner  put  in  evidence 
'   tbe  articles  of  association  filed  by 

the  petitioner  ;  they  purported  to 
be  executed  by  twenty-five  differ- 
ent persons ;  the  execution  by  four 
of  them  was  by  an  agent.  Held, 
that  the  execution  by  a  duly  au- 
thorized agent  was  proper,  and,  as 
the  burden  of  proof  was  upon  the 
land-owner,  it  was  for  it  to  dis- 
prove the  authority  of  the  agent, 
not  for  the  petitioner  to  establish 
it.  Id, 

8.  It  seems,  that  the  provision  of  the 
General  Railroad  Act  (§  3,  chap. 
140.  Laws  of  1850),  making  the 
copy  of  articles  of  association  filed 


"  preeamptive  evidence  of  the  in- 
corporation of  such  company,"  dis- 
penses with  the  necessity  in  the 
first  instance  of  proof  of  the  genu- 
ineness of  the  signatures  to  the 
articles  or  of  the  autliority  of  agents 
who  have  signed  for  their  princi- 
pals, even  when  the  incorporation 
is  expressly  denied.  Id. 

4  The  fact  that  a  railroad  corpora- 
tion has  leased  its  road  to  another 
corporation  for  the  full  period  of 
its  corporate  life  does  not  deprive 
it  of  the  right  to  acquire  title  to 
land  for  its  corporate  uses  by  pro- 
ceedings in  invitum;  nor  is  it  ma- 
terial in  this  respect  that  the  lessee 
is  a  foreign  corporation.  Id. 

5.  Where  a  railroad  corporation  seeks 
to  acquire,  under  such  proceedings, 
land  owned  by  another  corpora- 
tion, the  fact  that  it  is  held  by  the 
owner  for  the  public  convenience, 
and  for  purposes  of  a  quasi  public 
character,  does  not  alone  protect  it 
from  condemnation.  It  is  only 
where  the  land  has  alreadv  been 
impressed  under  and  by  authority 

'  of  the  State  with  a  public  use  that 
it  may  not  be  taken  for  another 
public  use  under  a  general  author- 
ity like  that  contained  in  the  Gen- 
eral  Railroad  Act.  The  test  is  not 
what  the  corporation  owning  the 
land  does,  nor  what  it  may  choose 
to  do,  b|it  what  under  the  law  it 
must  do,  and  whetlier  a  public 
trust  is  already  Impressed  upon 
the  land.  Id, 

6.  Where,  therefore,  the  land  sought 
to  be  condemned  was  owned  by  a 
steamboat  company,  organized  un- 
der tlie  act  providing  for  the  incor- 
poration of  navigation  companies 
(Chap.  232,  Laws  of  1854),  and  was 
used  by  it  as  a  dock  or  wharf  for 
the  landing  of  freight,  held,  that 
as  the  charter  of  the  company  did 
not  make  it  a  common  carrier,  or 
impress  upon  its  lands  any  public 
trust,  it  was  and  might  remain  a 
private  corporation,  and  could  sell 
its  lands,  conveying  an  absolute 
title  without  responsibility  to  the 
sovereign,  and  if  it  assumed  any 
public  obligations,  it  was  by  its 
own  volition ;  and  that  the  land  in 
question  was  not  exempt  from  con- 
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demnation  under  the  Gtoeral  Bail- 
■   road  Act.  Id, 

7.  dnder  the  provision  of  the  Gen. 
era!  Railroad  Act  (§  44,  chap.  140, 
Laws  of  1850,  as  amended  by  ^  8, 
chap.  282,  Laws  of  1854),  requir- 
ing railroad  corporations  to  erect 
and  maintain  fences  on  the  sides  of 
their  roads,  and  making  a  corpora, 
tion  which  neglects  to  comply  with 
said  requirement  **  liable  for  dam- 
ages which  shall  be  done  by  the 
agents  or  engines  of  any  such 
corporation  to  any  cattle,  horses 
*  *  *  thereon,"  to  create  a  lia- 
bility there  must  be  some  action 
on  the  part  of  th^  corporation,  by 
its  mechanical  or  other  agents,  pro- 
ducing the  injury  ;  no  liability  is 
imposed  for  injuries  to  cattle  or 
horses  caused  by  themselves,  when 
straying  upon  the  railroad.  Knight 
V.  2/,  r.,L.  E.  ifclT.  R.  R.  Co,  25 

&  A  colt  belonging  to  plaintiff  ran 
from  the  highway  upon  lands  ad- 
pining  defendant's  road,  which  did 
not  belong  to  plaintiff,  and  from 
thence  through  a  gap,  where  a 
length  in  the  fence  on  the  side  of 
the  road  was  down,  on  to  the  track, 
and  upon  a  bridge  designed  for  the 
passage  of  railroad  trains  only, 
with  the  spaces  between  the  ties 
open.  The  colt's  legs  were  caught 
in  these  open  spaces  and  broken. 
In  an  action  to  recover  damages, 
Tuild,  that  defendant  was  not  liable. 

Id, 

9.  Fire  fell  from  a  locomotive  on  de< 
fondant's  road  upon  a  horse  at- 
tached  to  a  wagon  in  the  street 
below,  and  upon  the  hand  of  the 
driver.  The  horse  became  fright- 
ened and  ran  away,  the  driver 
attempted  to  drive  him  against  the 
curb-stone  to  arrest  his  progress, 
the  wagon  passed  over  the  curb- 
stone, til  re  w  the  driver  out  and 
plaintiff,  who  was  on  the  sidewalk, 
was  run  over  and  injured.  In  an 
action  to  recover  damages  for  al- 
leged negligence  causing  the  in- 
jury,  the  court  charged,  in  sub- 
stance, that  if  the  jury  believed 
the  coal  fell  through  negligence 
on  the  part  of  the  defendant,  caus- 
ing the  horse  to  become  unman- 
ageable  and  run  against  plaintiff*. 


inflicting  the  injury,  defendant  was 
liable,  and  refused  to  charge  that 
if  the  accident  occurred  through 
the  driver's  error  of  judgment  in 
endeavoring  to  obtain  control  of 
the  horse,  plaintiff  cannot  recover. 
HM  no  error  ;  that  so  long  as  the 
injury  was  chargeable  to  the  orig- 
inal wrongful  act  of  the  defend- 
ant, it  was  liable  ;  that  the  action 
of  the  driver  in  view  of  the  ex. 
igency  of  the  occasion,  whether 
prudent  or  otherwise,  might  be 
considered  as  a  continuation  of  the 
original  act,  and  so  that  act  was 
the  proximate,  not  the  remote 
cause  of  the  injury  ;  also,  that  the 
injury  was  a  natural  and  probable 
consequence  of  defendant's  negli- 
gence.    Lcwery  v.  Man.  R.  R,  Co. 

158 

10.  It  does  not  necessarily  follow 
from  the  fact  that  railroad  com- 
missioners, appointed  under  the  act 
authorizing  certain  towns  to  issue 
bonds  and  take  stock  in  aid  of  the 
L.  O.  S.  R.  R.  Co.  (Chap.  811,  Laws 
of  1868,  as  amended  by  chap.  241, 
Laws  of  1869),  issued  bonds,  with- 
out the  requisite  consent  of  tax 
payers  having  in  fact  been  ob- 
tained as  prescribed  by  the  act,  so 
as  to  make  them  valid  obligations 
of  the  town,  tliat  they  were  guilty 
of  official  misconduct;  the  act  (§  2) 
makes  the  verified  certificate  of 
the  assessors  of  the  fact  that  the 
requisite  consents  have  been  ob- 
tained the  evidence  upon  which 
the  commissioners  are  to  act,  and 
where  it  appears  that  they  acted 
in  good  faith  in  reliance  upon  the 
certificate,  it  is  a  complete  justifi- 
cation.    Town  of  Ontario  v.  JERU, 

2SA 

11.  Wliere,  therefore,  in  an  action 
brought  by  a  town  against  rail- 
road commissioners  who  had  issued 
bonds,  which  the  town  under  judg- 
ments of  the  U.  S.  courts  had  been 
obliged  to  pay,  it  appeared  that 
the  requisite  certificate  was  made 
and  duly  verified,  although  in  fact 
the  requisite  consents  had  not 
been  obtained,  and  the  court  re- 
fused to  submit  the  question  of 
good  faith  to  the  jury  but  directed 
a  verdict  for  plaintiff.    Held  error. 

Id. 
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Id.  In  proceedings  ander  the  General 
Railroad  ^ct  (|  22,  cliap.  140,  Laws 
of  1850)  by  an  aggrieved  land- 
owner to  procure  a  change  of  the 
proposed  roate  of  a  railroad,  an 
appeal  to  this  conrt  does  not  lie  to 
review  questions  of  fact  passed 
npon  by  commissioners  after  hear- 
ing testimony  and  persooaily  in- 
specting the  loeics  in  quo.  In  re 
N.  r.,  Z.  E,  dsW,  B.  B.  Go.      388 

13.  As  to  whether  an  order  in  such  a 
proceeding  is  in  any  case  review, 
able  here,  quoBre,  Id, 

14.  The  qaestion'  as  to  whether  the 
crossing  of  another  railroad  should 
be  at  or  over  grade  is  not  deter- 
minable in  such  a  proceeding  ;  but 
it  seems  may  be  determined  and 
should  be  brought  up  under 
another  provision  of  the  act  (§  28, 
Bubd.  6).  Id, 

Liability  of  raUroad  company 

for  baggage. 

See  MeGormiek  v.  P,  G.  R.  R,  Go, 

65 

RECEIVER. 

A  court  having  power  to,  and  which 
appoints  a  receiver  of  the  assets  of 
an  insolvent  corporation,  may,  in 
aid  of  that  appointment,  forbid 
any  after  interference,  by  way  of 
levy  and  seizure  by  attachment  or 
execution,  with  the  property  in  his 
possession.  Woeriehoffer  v.  N.  R. 
Gon.  Go,  398 

REDEMPTION. 

In  August,  1870,  P.  recovered  a 
judgment  against  S.  In  October 
of  that  year  S.  executed  a  mort- 
gage upon  certain  premises  owned 
by  him,  and  on  the  same  day  made 
a  general  assignment  for  the  bene- 
fit of  creditors.  In  November  the 
relators  recovered  a  judgment 
against  S.  In  October,  18^,  the 
mortgaged  premises  were  sold 
upon  execution,  issued  on  P.'s 
judgment,  bid  in  by  him  and  the 
usual  certificate  issued  to  him  by 
the  sheriff*.  In  1881,  the  mortgage 
was  foreclosed  by  action,  in  which 
the  relators  were  made  parties  de- 
fendant,   and    under     judgment 


therein  the  premises  were  sold,  bid 
in  by  the  mortgagee  for  less  than 
the  amount  of  the  mortgage  and  a 
deed  executed  to  him.  In  Febru- 
ary, 1883,  relators  claiming  a  right 
to  redeem,  tendered  to  the  sheriff 
the  amount  of  P.'s  j  udgment  with 
interest,  and  demanded  a  deed, 
which  was  refused.  In  proceed- 
ings by  mandamtts  to  compel  the 
sheriff  to  execute  such  deed,  held, 
that  the  relators  Were  not  entitled 
to  redeem  and  their  demand  was 
properly  refused;  that  the  relators* 
lien,  if  any,  was  cut  off*  by  the 
foreclosure  and  sale  under  the 
mortgage;  but  that  they  never  ac- 
quired any  lien,  as  the  assignment 
vested  the  whole  estate  in  the  as- 
signee; and  that  the  omission  of 
the  j  udgment  debtor  or  his  assignee 
to  redeem  from  the  sale,  under  the 
judgment,  gave  to  the  relators  no 
additional  right,  nor  to  their  judg- 
ment any  new  virtue.  People,  ex 
rel,  V.  Bacon,  275 


REFERENCE. 

1.  Where, upon  trial  before  a  referee, 
questions  as  to  tbe  admissibility  of 
evidence  objected  to  are  without 
dissent  reserved,  and  the  referee 
is  not  thereafter  asked  to  pass 
upon  them,  and  no  exceptions  are 
taken,  and  no  application  made  to 
strike  out  the  testimony,  no  ques- 
tion is  presented  of  which  an  ap- 
pellate court  can  take  notice.  In 
re  Yates.  94 

2.  To  prevent  the  termination  of  a 
reference  by  notice,  as  prescribed 
by  the  Code  of  Civil  Procedure 
(g  1019),  the  report  must  be  ac- 
tually delivered  to  the  attorney  of 
one  of  the  parties,  or  filed  with  the 
clerk  "  within  sixty  days  from  the 
time  the  cause  was  finallv  submit- 
ted."    Little  V.  Lynch.  112 

8.  An  offer  by  a  referee  to  deliver 
his  report  to  the  successful  party, 
on  payment  of  his  fees,  within  the 
time  limited,  is  not  equivalent  to  a 
delivery.  Id. 

4.  Under  the  provision  of  the  General 
Assignment  Act  (§  21,  chap.  466, 
Laws    of  1877),    authorizing    the 
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county  jadge,  on  petition  of  a  party 
interested,  to  order  the  examination 
of  witnesses  and  the  production  of 
books  and  papers  before  him  or  a 
referee,  the  examination  only  can 
be  committed  to  a  referee,  who  is 
to  take  and  file  the  testimony  ;  the 
judge  has  no  authority  to  direct 
the  referee  to  report  his  opinion 
on  the  evidence,  or  to  examine  such 
witnesses  or  compel  the  production 
of  such booksaud  papers  as  the  pe- 
titioner may  require;  the  judge 
himself  must  in  his  order  name  the 
witnesses,  and  the  books  and  pa- 
pers. The  propriety  of  any  exami- 
nation sought  is  to  be  determined 
by  the  judge  and  may  not  be  dele- 
gated to  a  referee.  In  re  Holbrook. 

539 

REGISTER  OP  DEEDS. 

When  renter   of   deeds   of 

county  of  Eings  justified  in  refusing 
to  aUow  otJiers  to  make  searches  and 
copies  of  records  in  his  office. 

See  People,  ex  rel.  v.  Biehards, 
(Mem.)  620 

RELIGIOUS  CORPORATIONS. 

Premises  in  the  city  of  New  York 
used  by  a  religious  society  for  a 
school,  of  which  it  is  simply  the 
lessee,  not  the  owner,  are  not  ex- 
empt from  taxation  (Chap.  282, 
Laws  of  1852).  Hebrew  F.  S.  Ass'n 
v.  Mayor,  etc.  488 


REMEDIES. 
Where  party   fuu   sufficient 


remedy  at  law  against  a  public  officer, 
court  not  absolutely  bound  to  grant  a 
writ  of  mandamus,  but  m/iy  in  its  dis- 
cretion refuse,  and  this  discretion  not 
reviewable  here. 

See  People,  ex  rel.   v.   Thompson. 
(Mem.)  641 

See  Election  of  Remedies. 


RESCISSION. 

A  corporation  may,  in  a  legal  sense, 
be  guilty  of  a  fraud,  and  the  rule 
that  one  who  has  been  induced  by 
the  fraud  of  another,   under  the 


guise  of  a  contract,  to  part  with 
his  property,  may,  upon  discoTeiy 
of  the  fraud,  rescind  the  contract 
and  recover  the  property,  unless  it 
has  come  to  the  possession  of  a 
bona  fide  holder,  applies  as  well 
when  a  corporation  as  when  a  nat- 
ural person  is  the  wrong-doer. 
Cragie  v.  Hadley.  131 


SALES. 

1.  In  an  action  to  recover  the  alleged 

gurchase-price  of  a  number  of 
oxes  of  seeds,  plaintiff  proved, 
under  objection  and  exception,  that 
at  the  time  of  a  negotiation  for  a 
sale  by  B.,  plaintiffs  assignor,  of  a 
quantity  of  seeds  and  other  prop- 
erty to  the  firm  of  H.  S.  &  Co.,  at 
a  lump  price,  a  member  of  that 
firm  insisted  that  the  seeds  in  ques- 
tion should  be  included  ;  this  B. 
refused.  Thereupon  defendants, 
the  other  members  of  said  firm, 
told  B.  that,  if  he  would  allow  the 
seeds  to  go  in,  they  would  pay  for 
them  at  the  same  rates  allowed 
for  the  other  seeds  ;  this  B.  agreed 
to,  and,  in  reliance  upon  the  agree- 
ment, signed  a  bill  of  sale  to  the 
firm,  covering  the  seeds  in  ques- 
tion Held,  that  the  agreement  was 
for  a  sufficient  consideration,  and 
valid.     Pond  v.  Starkufeaiher.    411 

2.  At  the  time  of  a  negotiation  be- 
tween the  parties  for  the  sale  by 
plaintiffs  to  defendants  of  certain 
goods,  plaintiffs  gave  to  defend- 
ants  a  writing  which  acknowledged 
the  receipt  of  an  order  for  the 
goods  and  stated  the  time  of  deliv- 
ery and  the  price.  J3dd,  that 
defendants  were  not  estopped 
thereby  from  proving  a  parol  war- 
ranty as  to  quality;  that  the  instru- 
ment could  not  be  construed  as 
being  the  whole  contract  between 
the  parties,  but  was  simply  a  mem- 
orandum ;  that  even  if  it  could  be 
construed  as  embodying  a  part  of 
the  agreement  and  so  conclusive  as 
to  that  part,  oral  evidence  was  com. 
potent  to  show  the  rest.  Brigg  v. 
HiUon.  517 

3.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  damages 
for  an  alleged  breach  of  warranty 
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in  an  executory  contract  for  the 
Bale  of  a  quantity  of  cloths,  defend- 
ant's  eyidence  was  to  the  effect 
that  one  of  the  plaintiffs  at  the 
time  the  contract  was  made  ex- 
hibited to  defendants  samples  of 
cloths  which  were  sound  and  per- 
fect, and  stated  that  the  cloths 
*'  were  to  be  of  similar  fabric  and 
similar  quality,  *  *  *  equal 
in  every  respect  to  the  samples," 
and  in  reliance  thereon  defendants 
gave  an  order  for  the  goods.  Held, 
that  the  testimony  authorized  a 
finding  of  a  warranty.  Id. 

4.  The  goods  were  delivered  in  Au- 
gust and  September  and  paid  for  in 
October  and  November  after  ample 
opportunity  for  examining  them 
and  discovering  the  defects  com- 
plained of.  No  claim  of  bad  faith 
on  the  part  of  plaintiffs  was  made. 
Held^  that  defendants  were  not 
estopped  from  recovering  damages 
for  the  breach.  id. 

5.  Where  a  sale  of  goods  is  made  in 
good  faith'With  a  warranty  of  qual- 
ity, the  vendee  is  not  bound  to  re- 
scind the  contract  on  discovery  of 
a  breach  of  the  warranty,  but  may, 
if  he  elect,  use  the  articles  and  rely 
upon  the  warranty.  Id, 


6.  The  rule  is  the  same  whether  the 
goods  are  in  existence  at  the  time 
of  the  contract  of  sale  or  are  to  be 
manufactured.  Id. 

See  JXTDICIAL  SAIiES. 


SEDUCTION. 

In  an  action  by  a  father  for  tne  se- 
duction of  his  daughter,  it  ii^  im- 
material whether  the  defendant 
accomplished  his  purpose  by  arti- 
fice and  persuasion,  or  by  force. 
If  the  testimony  shows  that  the 
daughter  was  debauched  by  de- 
fendant without  the  father's  con- 
sent, and  the  result  was  a  loss  to 
him  of  his  daughter's  service,  the 
cause  of  action  is  made  out.  LaW" 
renee  ▼.   Spenee.  669 

SicKELS  —  Vol.  LIV. 


SENECA  (COUNTY  OF). 

Fees  of  eountp  trecuureri  of 

Monroe  and  Seneca, 
See  Board  of  Supervieora  v.  AUe:i. 

532 

SERVICES. 

A  promise  to  pay  for  services  may 
only  be  implied  by  the  courts, 
where  they  were  rendered  under 
such  circumstances  as  authorized 
the  party  performing  to  entertain 
a  reasonable  expectation  of  pay- 
ment by  the  party  soliciting  per- 
formance. Dcmdsan  y.  W.  G*  L. 
Oo.  558 

SHERIFF. 

• 

Although  an  execution  is  regular  on 
its  face,  if  it  be  in  fact  unauthor- 
ized and  void,  the  sheriff  may  re- 
fuse to  execute  it;  and  proof  of 
its  invalidity  establishes  a  good 
defense  to  an  action  against  him 
for  such  refusal.  Beid  v.  Stegman. 

646 


SPECIAL  PROCEEDINGS. 

1.  When  the  material  allegations  in 
the  moving  affidavit  or  verified  pe- 
tition in  a  special  proceeding  are 
not  denied  by  some  counter  affi- 
davit, they  stand  sufficientlv 
proved  for  the  purposes  of  the  ulti- 
mate order.  In  re  N.  T.y  L.  db  W. 
R.  R  Co.  12 

2.  In  proceedings  by  a  railroad  cor- 
poration to  acquire  title  to  lands, 
the  petition  averred  the  due  in- 
corporation of  the  petitioner.  A 
counter  affidavit  denied  any  knowl- 
edge, or  information  sufficient  to 
form  a  belief  as  to  the  tru  th  of  said 
averment.  Held,  that  considering 
this  simply  as  an  affidavit,  it  was 
not  a  denial  of  the  averment ;  that 
treating  it  as  an  answer  there  was 
no  such  denial  as  put  the  petitioner 
to  proof  of  its  incorporation,  as 
under  the  Code  of  Civil  Procedure 
{%  1776)  a  corporation  plaintiff  is 
not  required  to  prove  its  corporate 
existence  unless  the  answer  con- 
tains an  affirmative  allegation  that 
plaintiff  is  not  a  corporation;  that, 

96 
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therefore,  conceding  the  land- 
owner mighty  without  a  formal  de- 
nial, disprove  the  fact,  the  burden 
wfis  upon  it  of  proving  the 
petitioner  waa  not  a   corporation. 

Id. 

STATE. 

1.  A  claim  Itgainst  the  State  was 
based  upon  the  alleered  infringe- 
ment of  rights  acquired  by  grant 
from  the  State,  executed  bj  the 
canal  commissioners  under  acts  of 
1822  and  1827.  (Chap.  270,  Laws 
of  1822,  and  chap.  100,  Laws  of 
1827.)  The  act  first  mentioned 
recited  in  substance  that  said  com- 
missioners, by  operations  deter- 
mined on  for  improvement  of  the 
navigation  of  the  Hudson  river, 
would  destroy  and  render  useless 
a  mill-site  and  dam  described 
therein,  and  in  compensation  for 
such  loss  the  commissioners  were 
authorized  to  grant  to  the  owners 
the  privilege  of  drawing  a  specified 
quantity  of  water  from  the  Erie 
canal,  provided  "  that  it  shall  be 
lawful  for  the  canal  commissioners, 
or  a  majority  of  them,  from  time 
to  time  to  modify  or  in  whole  to 
revoke  any  grant  made  in  pursu- 
ance of  the  act  as  to  them  may  seem 
necessary  and  proper  for  the  pres- 
ervation of  the  navigation  of  said 
canal."  The  owners,  in  1828, 
erected  valuable  mills  run  by  water 
taken  from  the  canal  in  pursuance 
of  said  grant,  and  they  and  their 
grantees  continued  to  use  the  water 
until  1875,  when  claimant,  who 
had  succeeded  to  the  right,  was 
deprived  thereof  in  pursuance  of  a 
resolution  of  the  canal  commis- 
sioners adopted  in  that  year,  which 
recited  that  the  water  so  drawn 
was  required  "to  protect  and  pre- 
serve the  navigation  of  the  canal," 
and  thereupon  resolved  that  said 
grant  be  **  rescinded,  revoked,  an- 
nulled and  entirely  abrogated." 
The  board  of  claims,  on  motion  of 
the  attorney-general,  dismissed  the 
claimant's  petition  on  the  ground 
that  "the  facts  stated  in  the  claim, 
and  exhibits  under  the  laws  of  this 
State,  do  not  constitute  any  claim 
against  the  State."  Held  no  error ; 
that  while  the  grant  in  question 
was  based  upon  a  good  consider- 


ation, i  0. ,  afl  a  compenBation  for 
property  appropriated  by  the  State, 
and  assuming  the  legislature  had 
power  to  make  the  contract,  the 
right  granted  was  a  limited  one, 
and  liable  .to  be  defeated  by  tiie 
happening  of  the  contingency 
specified,  which  had  happened; 
that  the  right  of  revocation  had 
been  duly  exercised  and  all  rights 
under  the  grant  destroyed.  Der- 
molt  V.  SUxU,  101 

2.  It  was  averred  in  the  petition 
upon  which  the  claim  was  made, 
that  the  Mohawk  river,  upon  wliich 
the  original  mill-privilege  was 
located,  was  not  navigable  for 
any  purpose ;  that  the  tide  never 
flowed  in  that  portion  of  it.  Hdd^ 
that  the  motion  to  dismiss  was  in 
the  nature  of  a  demurrer,  and  for 
all  the  purposes  of  the  pz'oceedings 
impliedly  admitted  the  truth  of 
the  averments  in  the  petition  ;  but 
that  even  if  the  stream  was  navi- 
gable it  did  not  preclude  the  lawful 
acquisition  of  a  mill-site  and  dam 
thereon  ;  that  it  was  competent 
for  the  State  to  grant  and  for  indi- 
viduals to  acquire  the  right  to  erect 
a  dam  and  to  possess  it  as  indi- 
vidual property  ;  that  the  act, 
therefore,  was  not  a  mere  volun- 
tary exercise  of  the  bounty  of  the 
State,  bnt  was  within  the  legisla- 
tive power  and  the  grant  was 
based  on  a  good  consideration.  Id, 

8.  It  was  also  alleged  in  the  petition 
that  subsequently  to  the  making 
of  the  grant,  the  capacity  of  said 
canal  had  been  greatly  enlarged 
without  the  consent  of  the  owner 
of  the  grant,  and  that  the  neces- 
sity for  the  appropriation  for  canal 
purposes  of  the  water  granted  arose 
from  the  enlargement,  which  ren- 
dered an  increased  quantity  neces- 
sary. It  was  urged  by  the  claimant 
that  the  terms  of  the  contract  had 
reference  to  and  weire  to  be  con- 
strued in  view  of  the  conditions  of 
canal  navigation  at  the  time  of  the 
grant,  and  that  neither  party  coold 
cliange  any  of  these  conditions  to 
the  predj  udice  of  the  other  with- 
out consent  of  the  latter.  Held 
untenable  ;  that  the  parties  con- 
tracted with  reference  to  the  neces- 
sities of  navigation  only,  and  when- 
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ever,  for  any  ieaa6n,  the  necessity 
arose,  the  property  by  the  terms  of 
the  contract  was  to  revert  to  the 
State.  Id, 

4.  While  the  rule  requiring  a  strict 
constractioD,a8  against  the  grantee, 
of  a  grant  from  the  State  does  not 
apply  in  all  its  severity,  and  in  all 
cases  where  the  grant  is  for  a  good 
consideration  it  may  not  bo  relaxed 
when  the  grant  relates  to  rights 
which  the  State  holds  in  trnst  for 
the  public  use,  such  as  the  super- 
vision of  public  highways  and  the 
control  of  navigable  waters.       Id. 

5.  Certain  persons  styling  themselves 
"  That  portion  of  the  Cayuga  Na- 
tion  of  Indians  residing  in  Canada," 
presented  a  claim  to  the  board  of 
audit  (which  was  transferred  to 
the  board  of  claims),  for  a  share  of 
annuities  agreed  to  be  paid  by  the 
State  to  said  nation  by  treaties  of 
1789  and  1795.  Beld,  that  the  claim 
was  properly  denied;  that  the 
claimants  have  no  perdonal  or  as- 
sociate character  authorizing  them 
to  present  the  claim ;  that  the 
treaty  contract  was  between  the 
State  and  the  Cayuga  Nation  of  In- 
dians, and  if  violated,  only  the  con- 
tracting parties,  not  a  citizen  of  the 
State  or  a  {[lember  of  the  nation,  or 
any  portion  of  such  members,  un- 
less recognized  by  the  State  as 
such,  could  demand  satisfaction  ; 
that  so  long  as  the  State  recognizes 
the  tribal  organization  as  existing 
and  deals  with  it  as  a  nation,  the 
courts  and  officers  of  the  State 
must  so  regard  it ;  also  that  if  any 
claim  existed  it  was  not  a  private 
one,  and  so  was  not  within  the 
jurisdiction  of  the  board.  (§  2, 
chap.  444,  Laws  of  1876.)  Cayuga 
Indians  Y.  State.  235 

6.  Under  the  provision  of  the  State 
Constitution  (Art.  7,  §  14),  prohibit- 
ing the  auditing  or  payment  of  a 
claim  against  the  State,  which  as 
against  citizens  would'  be  barred 
by  lapse  of  time,  excepting 
'*  claims  duly  presented  within  the 
time  allowed  by  law,  and  prose- 
cuted with  due  diligence  from  the 
time  of  such  presentment,"  to  avoid 
the  bar  of  time  it  is  not  necessary 
to  show  that  presentation  has  been 


made  to  the  board  of  audit  or  its 
successor,  the  board  of  claims. 
Presentment  to  the  legislature  or 
to  any  officer  or  body  of  officers 
having  jurisdiction  to  pay,  allow 
or  act  upon  the  claim  is  sufficient, 
if  after  such  presentation  the  claim 
be  prosecuted  with  reasonable 
diligence.     Gorkings  v.  StfUe.    491 

7.  In  1873,  plaintiff  having  entered 
into  contracts  with  the  State  for 
work  upon  the  Erie  canal  made 
deposits  of  money  with  the  State 
treasurer  to  secure  the  perform- 
ance of  the  contracts  as  required 
by  the  act  of  1873  (Chap.  766,  Laws 
of  1873).  Prior  to  August,  1874, 
he  fully  performed  said  contracts. 
His  work  was  duly  accepted  and 
approved  by  the  proper  State  offi- 
cers, and  a  final  accounting  was 
had  August  10,  1874.  Before  that 
time  the  State  treasurer  had  depos- 
ited this  money  with  a  bank  which 
subsequently  became  insolvent, 
and  the  money  was  lost.  In  1876 
the  legislature,  in  the  supply  bill 
(Chap.  193,  Laws  of  1876\  appropri- 
ated money  to  refund  to  plaintiff 
the  money  so  lost,  to  be  paid  by 
the  treasurer  upon  the  warrant  of 
the  State  comptroller.  Plaintiff 
applied  to  the  Slate  treasurer  for 
the  certificate,  but  was  refused. 
In  1878,  the  legislature  again  made 
an  appropriation  to  pay  the  claim, 
but  the  State  treasurer  again  re- 
fused a  certificate.  The  claim 
was  also  presented  to  the  State 
treasurer  and  State  engineer,  but 
they  refused  to  recognize  its  valid- 
ity or  take  any  steps  for  its  pay- 
ment. After  the  passage  of  the 
act  of  1876  (Chap.  425,  Laws  of 
1876)  authorizing  the  caoal  board 
to  settle  with  contractors  and  pay 
any  sums  due  on  contracts,  in  1877 
and  1878,  plaintiff  presented  peti- 
tions to  the  canal  board  asking  to 
have  the  money  refunded,  which 
were  n*»ver  definitely  acted  upon. 
Plaintiff  filed  a  claim  with  the 
board  of  audit,  May  13,  1882. 
That  board  foand  that  more  than 
six  years  having  elapsed  between 
the  time  the  money  was  due  and 
payable,  and  the  time  the  claim 
was  so  filed,  it  was  bari^d  by  the 
statute  of  limitations.  Held  (Dan- 
FORTH  and  Miller,  J  J.,  dissenting) 
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error ;  that  the  money  was  not  de- 
posited to  be  repaid  only  upon 
special  demand  within  the  mean- 
ing of  the  Code  of  Civil  Procedure 
(g  410,  subd.  2),  and  the  limitation 
of  time  was  to  be  computed  from 
August  10,  1874 ;  but  that  the 
claim  was  duly  presented  within 
the  meaning  of  the  Constitution, 
and  prosecuted  with  reasonable 
diligence  ;  that  the  money  having 
been  lost  and  so  not  in  the  State 
treasury,  could  not  be  refunded 
according  to  the  provisions  of  the 
act  of  1873,  upon  the  certificate  of 
the  State  engineer  and  canal  com- 
missioner, but  only  after  some  new 
legislative  provision  for  its  repay- 
ment had  been  made,  and  therefore 
that  plaintiff  could  not  be  charged 
with  default  or  omission  in  not 
procuring  such  certificate.  Id. 

8.  Also  held  (Danfobth  and  Mil- 
ler, JJ.,  dissenting),  that  the 
action  of  the  legislature  in  1876 
and  1878  was  a  full  recognition  of 
the  liability  of  the  State,  such  as 
between  individuals  would  have 
defeated  the  running  of  any  prior 
time  as  a  bar,  and  the  same  effect 
must  be  given  to  its  acts  as  against 
the  State  ;  and  that,  therefore,  the 
claim  was  not  -barred  by  any  limi- 
tation of  time  when  the  claim  was 
presented  to  the  board  of  audit.  Id, 

9.  Where  to  a  just  claim  against  the 
State,  the  only  defense  interposed 
is  the  statute  of  limitations,  it 
should  at  least  establish  that  de- 
fense both  on  the  law  and  the  facts 
with  reasonable  clearness  and 
certainty.  Id, 


STATUTES. 

1.  The  rules  for  the  interpretation 
of  statutes  containing  provisions 
apparently  inconsistent  and  con- 
tradictory, considered  and  de- 
clared.   People,  ex  ret,  v.  McOlave, 

83 

2.  Where  the  plain  meaning  of  a 
statute  requires  that  a  retroactive 
effect  shall  be  given  to  it,  and  by 
so  doing  no  vested  rights  are  de- 
stroyed, no  reason  or  rule  of  con- 
struction prohibits  it,  and  where 


it  appears  clearly  that  the  object 
of  the  act  is  to  obviate  controver- 
sies between  innocent  partieif  aris- 
ing oiit  of  defective  legislation  or 
the  improper  conduct  of  public 
officers,  and  to  accomplish  this 
object  it  is  necessary  to  give  it  a 
ref^roactive  effect,  although  there 
are  no  express  words  in  the  act 
giving  such  an  effect  to  it,  it  is  the 
duty  of  the  court  to  so  construe  it. 
People,  ex  rel.  v.  Juicer,  225 

Chap.  140,  Laws  of  1850. 

Chap.  232,  Laios  of  1854. 

JSeeIn  relf,  F.,  L.  db  W.  B,  R.  Oo,, 

12. 

Chap.  140,  Laws  of  1851. 

C/uip,  282,  Lam  of  1854. 

See  Knight  v.  if.  ¥,,  L.  M  dk  W.B. 

R,  6%?.,  25. 

CJuip,  43,  Lam  of  1884. 

Chap,  410,  Lam  of  1882. 

8ee  People,  ex  rel.  v.  Laeombe,  48. 

Chap.  335,  Lam  of  1873. 

See  People,  ex  rel.  v.  McClave,  88. 

Cliap,  270,  Lam  of  1822. 

ClMp,  100,  Laws  of  1827. 

See  DermoU  v.  State,  101. 

1  R.  S,  730.  §  68. 

CJiap.  186,  Lam  of  1882. 

See  In  re  Waring,  114. 

Chap,    93,  Lawe  of  1871. 

Chap.  466,  Lam  of  1877. 

Cliap.  318,  Ijawe.of  187a 

See  In  re  Harding,  145. 

1  R.  S.  391,  §  10. 

See  People,  ex  rel.  v.  The  CommU- 

sionere,  etc.,  154. 

Chap.  814.  Lam  of  1858. 

See  Potts  V.  Hart,  168. 

Chap,  301,  Lam  of  1855. 

Chap,  40,  Laws  o/1848. 

See  People  v.  K.  Ice  Co,,  181. 

Chap.  122,  Lam  o/1876. 

See  Hickey  v.  Taaffe,  204. 

Chap.  19,  Lam  of  1875. 

See  People  v.  Lyon,  210. 

Gfuip.  144,  Lam  0/I88I. 

GlMp.  319.  Lam  of  1883. 

See  People,  ex  rel.  v.  Spicer,  225. 

Chap.  244.  Lam  of  1876. 

See  Cayuga  Nation  v.  The  State^ 

235. 

Chap.  410.  Lam  of  1882. 

See  Health  Dep*t  v.  Purdon,  287. 

Chap.  471.  Lam  of  1853. 

Chap,  302,  Laws  of  1859. 

Chap.  269.  Lam  of  1880. 

See   People,  ex  rel,  v.  Gom*r§  of 

Taxes,  254. 
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Gha/p,  460,  Lam  of  1847. 

Su  Hegerich  v.  Keddie,  258. 

Chap,  205,  Laws  of  1883. 

GJiap,  821,  L(tw9  of  1870. 

^S^  Sipple  y.  rA«  /9to<«,  284. 

dhap.  884,  Zaw«  o/1854. 

Cliap.   e^,  Lawsofimi. 

CJiap.  631.  LatDs  of  1868. 

See  Genet  v.  Ct^y  of  Brooklyn,  296. 
2  i?.  8.  328,  §  70. 


C/tap.  886,  Laws  of  1859. 


See  Board  of  Supervisors  v.  Bris- 
tol, 816. 

Chap.  811,  X<iir«  0/I868. 

Chap.  241,  Zaw<  of  1869. 

/Cfetf  TWn  0/  Ontario  v.  ^i??,  824. 

Chap.  202,  Xatc*  0/  1884. 

See  People  v.  Jfara?,  377. 

Chap.  140,  XaiM  <?/  1850. 

See  In  re  iV.  F.,  Z.  ^.  <fe  W.  B.  B. 
Co.,  888. 

Cliap.  40,  Xrt«>«  0/  1848. 

See  Kirkland  v.  ^i^fe,  890. 

Chap.  410,  Zaw«  <?/  1882. 

Chap.  338,  XaiM  of  1858. 

CAap.  550,  Lam  of  1880. 

iS^  /ti  re  Smith,  ASl^ 

Chap.  465,  Laws  of  1875. 

CJhap.  859,  Xatt)«  <?/  1876. 

Chap.  158,  //aw«  <?f  1879. 

SeeL  F.  Department  v.  Beecher,4SiQ. 

1  B.  8.  154.  §  18. 

1  B.  8. 168,  8§  1  ««  seq. 

See  People,  ex  ret.  v.  Keeler,  463. 

Chap.  282,  /:««?«  of  1852. 

/Sfltf  IT.  i^.  8.  Assn.  v.  Mayor,  etc., 
488. 

C%ai?.  766,  XatM  of  1873. 

CAop.  193,  Laws  of  1876. 

C7Aap.  425,  Lam  of  1876. 

/SIe«  Corkings  v.  7%d  /State,  491. 

Chap.  605,  Zaw«  <?/  1875. 

- —  Chap.  213,  Laws  of  1879. 

iSIe«  Board  of  Supervisors  v.  AUen^ 
532. 

C%ap.  466,  Zatr*  0/  1877. 

CJiap.  318,  Zaw*  of  1878. 

iSfid  /;»  re  Hdhrook,  539. 

C%ap.  517,  Laws  of  1864. 

CAap.  481.  Laws  of  1871. 

Chap.  163,  La«w  ^  1878. 

See  I/yrd  v.  F.  i^.  Q.  Co.,  547. 

(77*ap.  374,  Laws  of  1872. 

Chap.    37.  XatM  {>/ 1848. 

Chap,  480,  Xawj*  <?/  1867. 

See  Davidson  v.  Tf.  O.  L.  Co.,  658 

Chap.  522,  ZaiM  0/  1884. 

See  In  re  Mayor,  etc.,  669. 

Chap.    88.  Zaw«  qf  1783. 

C7Aap.  128.  Lam  of  1801. 

C%ap.  101,  Lam  of  1829. 


Chap.  179,  Zaw«  <?f  1854. 

Cliap.  468,  ZaiM  <?/  1872. 

Chap.  379,  Zaw*  of  1876. 

(7Aap.    57,  Laws  of  1804. 

(7Aap.    65,  Lam  of  1805. 

Chap.  114,  Zaww  0/  1815. 

Chap.  122,  Zatr<  <?/  1857. 

Chap.  291,  Zaww  of  1870. 

C%«p.  146,  Lam  of  1878. 

iSiw  Power  v.    Village  of  Athens^ 

592. 

2  U.  A  729,  §  57. 

2  i?.  8.  TSO,  8  63. 

iSfed  TbKM  V.  Wood  {Mem.),  616. 

Chap.  392,  Zaw«  <?/  1882. 

Chap.  367,  Zaw«  0/  1883. 

Chap,    83,  Zaw«  of  18§2. 

2  5.  8.  776  rt  wgr. 

/8(«6    People,  ex   rel,   v.   Bichards 

(Mem.),  620. 

C7Aap.  308,  Lam  of  1861. 

i8iw  People,   ex  rel.   v.  7%<wip«on 

(Jfm.),  641. 

Chap.  336,  ZatM  of  1873. 

Sm  Morris  y.  Mayor,  etc.  {Mem.), 

645. 

C%ap.  315,  ZatM  <?/  1878. 

See  Williams  v.  Fred  {Mem.),  666. 

» 

•    See  Foreign  Laws. 

Limitation  of  Actions. 
Statute  of  Frauds. 


STATUTE  OF  FRAtJDS. 

1.  The  proTisions  of  the  statate  of 
frauds,  making  certain  agreements 
inyalid  anless  in  writing,  do  not 
require  the  -whole  agreement  to  be 
embodied  in  one  writing.  When 
there  has  been  a  protracted  corre- 
spondence  between  the  parties  in 
relation  to  the  subject-matter  all 
of  the  letters  may  be  considered, 
and  if,  taken  together,  thej  show 
what  the  agreement  wap,  and  meet 
the  requirements  of  the  statute,  it 
is  sufficient.    Peck  y.  Vandemark, 

29 

2.  It  is  not  essential  to  the  yalidit/ 
of  an  agreement  between  parties 
to  share  in  the  profits  or  losses  of 
a  contemplated  speculation  in  real 
estate,  that  It  should  be  in  writing, 
it  does  not  inyolve  such  an  interest 
in  the  property  as,  under  the  stat- 
ute, requires  a  written  contract. 
Babeoek  y.  Bead.  609 
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STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 


STOCKHOLDERS. 

1.  The  provisioD  of  the  Code  of 
Civil  Prooedare(^  894),  limiting  to 
three  years  the  time  for  bringing 
an  action  against  a  director  or 
stockholder  of  a  moneyed  corpo- 
ration  "to  recover   a    penalty   or 

'  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  law/'  does 
not  apply  to  an  equitable  action 
against  the  director  of  sach  a  cor- 
poration  to  require  an  accounting 
and  to  recover  damages  for  their 
neglect  and  inattention  to  the 
duties  of  their  trusts  whereby  they 
suffered  corporate  funds  to  be  lost 
and  wasted.  Such  an  action  is 
simply  the  enforcement  of  a  com- 
mon-law  liability,  while  the  words 
of  the  provision,  "a  liability 
created  by  law,"  have  reference 
only  to  a  liability  created  by  stat- 
ute. The  limitation  applicable  to 
such  an  action  is  ten  years.  (Code 
Civ.  Pro.,  §  888.)  Brinekerhoff  v. 
Bo9ttoiek,  185 

2.  Where  a  national  bank  had  become 
insolvent  and  one  of  its  directors 
had  been  appointed  receiver,  an 
action  was  brought  against  him  and 
the  other  directors  for  neglect  of 
their  duties,  by  one  of  the  stock- 
holders on  behalf  of  himself  and 
the  other  stockholders  —  Hdd,  that 
as  to  other  stockholders  who 
became  parties  to  the  action  upon 
their  petition,  the  statute  of  limi- 
tations began  to  run  from  the  time 
of  the  commencement  of  the  action, 
not  from  the  time  of  filing  their 
petitions  ;  that  for  the  purposes  of 
the  statute  of  limitations  the  action 
must  be  treated  as  if  all  the  stock- 
holders were  originally  plaintiffs. 

Id. 

8  R  seem*  that  the  original  plaintiff 
could,  at  any  time  before  other 
stockholders  were  made  parties, 
and  before  judgment,  have  settled 
his  individual  claim  and  executed 
a  release  thereof  and  discontinued 
the  action,  but  upon  prosecution  to 
judgment  it  is  for  the  benefit  of  all 


the  stockholders  and  he  ceases  to 
have  control  over  it.  M, 

4.  B  seems,  also,  that  as  to  stock- 
holders who  do  not  come  in,  the 
suit  having  been  commenced  for 
their  benefit,  the  rights  are  not 
barred  by  any  lapse  of  time  after 
the  commencement.  Id. 

5.  Where  in  an  action  brought  by 
the  people  to  dissolve  a  corpora- 
tion because  of  mismanagement  of 
its  affairs,  the  regular  organization 
of  the  company  was  admitted  and 
the  only  issue  vras  as  to  the  alleged 
mismanagement,  certain  issues 
were  framed  and  submitted  to  and 
passed  upon  by  a  jury  as  to  the 

good  faith  and  intent  of  the  stoek- 
olders  in  organizing  the  company. 
Held,  that  the  findings  of  the  jury 
upon  these  questions  were  not  con- 
clusive in  a  subsequent  action 
between  the  stockholders  brought 
upon  a  contract  under  which  the 
corporation  was  organized ;  but 
Tield,  that  a  former  judgment  in  an 
action  between  the  same  parties, 
holding  the  contract  to  be  valid, 
was  conclusive.  LoriUard  v.  Ciyde. 

196 

STREETS. 

8ee  HiGHWATB. 


SUBROGATION. 

In  1868,  H.  purchased  certain  prem- 
ises, giving  back  a  mortgage  of 
$6,000  for  part  of  the  purchase- 
money  ;  he  conveyed  the  premises 
in  1866  to  J.,  subject  to  the  mort- 
gage which  the  grantee  assumed 
and  agreed  to  pay.  J. paid  the  mort- 
gage and  the  same  was  canceled 
of  record;  $5,500  of  the  money 
used  in  such  payment  was  bor- 
rowed by  J.  she  giving  a  mortgage 
on  the  premisea  to  secure  the  loan. 
In  1867  the  premises  were  conveyed 
to  C.  subject  to  the  second  mort- 
gage, which  C.  assumed  and  agreed 
to  pay.  He  did  pay  and  discharge 
the  same,  using  for  that  purpose 
$6,000,  borrowed  by  him,  to  secure 
the  payment  of  which  he  executed 
anotner  mortgage  upon  the  prem- 
ises.    In  1871,  the  premises  were 
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conveyed  to  defendant^  he  assam- 
ing  and  agreeing  to  pay  the  last- 
mentioned  mortgage.  At  the  time 
H.  parchaaed  there  was  a  jndg. 
njent  against  him;  and  under  a 
sale  on  ezecation  issued  on  said 
judgment,  defendant  purchased 
said  premises,  and  in  1869  received 
the  sheriff's  deed  thereof.  Searches 
were  made  by  the  various  grantees 
and  mortgagees,  but  the  judgment 
was  not  discovered  because  H.  had 
a  middle  name,  the  initial  of  which 
was  omitted  in  the  docket  of  judg- 
ment, and  none  of  said  grantees 
and  mortgagees  had  notice  of  the 
judgment  prior  to  their  receiv- 
ing their  respective  deeds  or 
mortgages.  Defendant,  subse- 
quent  to  his  purchase,  paid  the  in- 
terest upon  tne  mortgage,  also,  re- 
pairs, taxes,  assessments,  etc.  In 
an  action  of  ejectment  brought  to 
recover  possession  of  the  premises 
and  rents  and  profits,  held,  that 
plaintiff  was  entitled  to  recover; 
but  that  defendant  was  entitled  to 
be  allowed  as  an  offset  against  the 
mesTie  profits  the  amount  paid  by 
him  for  interest,  etc.,  and  the  $500 
paid  by  J.  upon  the  original  mort- 

Sge;  also  held,  that  the  mortgage 
It  mentioned  was  a  valid  lien 
upon  the  premises,  and  that  plain- 
tiff's title  was  subject  thereto  ;  also 
that  the  fact  that  plaintiff  pur- 
chased in  good  faith  and  in  ignor- 
ance  that  the  moneys  used  to  pay 
each  of  the  first  two  mortgages 
were  loaned  upon  security  of  the 
mortgage  suc<^eding  it  did  not  af- 
fect her  rights  or  equities;  that  she 
could  get  no  better  or  stronger  right 
than  the  judgment  creditor  would 
have,  had  he  purchased.  Olute  v. 
Emmeric?L  842 


SUPERVISORS. 
See  BoABD  of  SuPBRYisoRa. 

SUPREME  COURT. 

Under  the  provisions  of  the  Revised 
Statutes  (t  R.  S.  780,  g  68),  vesting 
in  the  Supreme  Court  any  unex- 
ecuted express  trust  in  real  estate 
upon  the  death  of  the  surviving 
trustee,  and   authorizing  the  ap- 


pointment by  it  of  some  person  to 
complete  the  execution  of  the 
trust,  and  under  ihe  provision  of 
the  act  of  1882  (Chap.  185,  Laws 
of  1882),  making  similar  provis- 
ions as  to  the  personal  property, 
upon  application  for  the  appoint- 
ment of  a  trustee  the  court  has 
jurisdiction  only  to  inquire  whether 
the  deceased  trustee  was  at  the 
time  of  his  death  engaged  in  the 
execution  of  an  apparent  trust, 
and  whether  that  trust  remains  in 
any  respect  unexecuted  ;  if  these 
facts  appear  it  is  the  duty  of  the 
court  to  make  tlie  appointment. 
It  may  not  determine  qaestions  in- 
volving the  rights  and  interests 
of  the  various  parties  interested, 
as  they  are  affected  by  the  validity, 
extent  and  character  of  the  trust, 
or  the  right  of  possession  of  the 
property  alleged  to  be  covered  by 
it.    In  re  Waring,  114 


SUSPENSION    OP  POWER  OF 
ALIENATION. 


When  contingent  limitation  on 


a  fee  no  unlattftU  sttepeneion  of  power 
of  cUienation. 
See  NeUie  v.  NeUU.  505 


TELEGRAPH  COMPANIES. 

A  telegraph  company  organised 
under  the  act  of  1858  (Chap. 
471,  Laws  of  1858),  and  own- 
ing a  line  partly  within  and 
partly  without  this  State,  omitted 
to  render  to  the  proper  officer  a  true 
report  of  the  cost  of  its  works 
within  the  State,  for  the  purpose 
of  taxation,  as  required  by  said 
act ;  the  whole  amount  of  its  capi- 
tal stock  was  entered  in  the  assess- 
ment-lists as  the  valuation  of  its 
property  liable  to  taxation  ;  which 
sum  was  entered  by  the  board  of 
commissioners  of  taxes  and  assess- 
ments in  the  city  of  New  York,  in 
the  "annual  record,"  and  notice 
was  given  that  the  books  were 
open  for  examination  and  correc- 
tion as  required  by  the  act  of  1859 
(§  8,  chap.  802,  Laws  of  1859).  The 
company  did  not  appear  or  make 
any  objection  to  the  assessment 
until  after  the  expiration  of  the 
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time  within  wbicU  the  oommis- 
Bioaers  had  a  right  to  correct  it. 
Held,  that  the  failure  of  the  com- 
pany to  make  the  report  did  not 
deprive  tiie  tax  commissioners  of 
jurisdiction  to  assess  its  property, 
and  they  were  authorized,  in  fixing 
the  amount,  ^o  proceed  upon  such 
information  as  they  had  ;  and  that 
as  the  assessment  was  regular  and 
the  company  omitted  to  apply  for 
a  correction,  it  was  not  entitled  to 
relief.  People,  ex  rel.  ▼.  Comers 
of  Taxes,  etc.  254 


TOWN  BONDING. 

1.  It  does  not  necessarily  follow  from 
the  fact  that  railroad  commission- 
ers, appointed  under  the  act  author- 
izing certain  towns  to  issue  bonds 
and  take  stock  in  aid  of  the  L.  O. 
S.  R.  R.  Co.  (Chap.  811,  Laws  of 
1868,  as  amended  by  chap.  241, 
Laws  of  1800),  issued  bonds  with- 
out  the  requisite  consent  of  tax 
payers  having  in  fact  been  obtained 
as  prescribed  by  the  act,  so  as  to 
make  them  valid  obligations  of  the 
town,  that  they  were  guilty  of 
officifil  misconduct;  the  act  (§  2) 
makes  the  verified  certificate  ox  the 
assessors  of  the  fact  that  the  re- 
quisite consents  have  been  obtained 
the  evidence  upon  which  the  com- 
missioners are  to  act,  and  where  it 
appears  that  they  acted  in  good 
faith  in  reliance  upon  the  certifi- 
cate, it  is  a  complete  justification. 
Tinmi  of  Ontario  v.  mU.  824 

2.  Where,  therefore,  in  an  action 
brought  by  a  town  against  railroad 
commissioners  who  had  issued 
bonds,  which  the  town  under  judg- 
ments of  the  U.  S.  courts  had  been 
obliged  to  pay,  it  appeared  that  the 
requisite  certificate  was  made  and 
duly  verified,  although  in  fact  the 
requisite  consents  had  not  beenob- 

'  tained,  and  the  court  refused  to 
submit  the  question  of  good  faith 
to  the  jury  but  directed  the  verdict 
for  plaintiff.     Held  error.  Id, 


TRIAL. 

1.  Plaintiff,  a  widow  drawing  a  pen- 
sion from  the  United  States  gov- 


emment,  entered  into  an  ante-nup- 
tial contract  with  defendant's  tes- 
tator, by  which  in  consideration  of 
her  promise  to  marry  him,  he 
agreed  to  give  her,  by  will,  one- 
half  of  his  entire  property,  abso. 
lutely,  and  the  use  of  the  other 
half  during  life.  The  marriage 
was  consummated,  and  the  parties 
lived  together  as  husband  and  wife 
until  his  death.  He  left  a  will  by 
which  he  gave  to  her  but  a  smaU 
partion  of  his  estate  aside  from  her 
dower  right:  This  action  was 
brought,  before  the  estate  was  set- 
tled and  debts  paid,  to  recover  dam- 
ages for  breach  of  the  contract. 
Plaintiff  was  nonsuited  on  the 
ground  that  the  action  had  been 
prematurely  brought.  Held  error ; 
that  the  value  of  the  promise  was 
to  be  ascertained  by  taking  as  a 
basis  the  amount  of  the  estate  after 
payment  of  debts  and  expenses  of 
administration,  which  could  be 
ascertained  with  sufficient  accn- 
racy  ;  that,  if  it  could  not  have 
been  so  ascertained  at  the  time  of 
the  trial,  the  rights  of  plaintiff 
could  have  been  settled  and  deter- 
mined by  an  interlocutory  judg- 
ment, and  a  reference  ordered  to 
take  an  accounting  ;  the  hearing 
upon  which  could,  if  necessary, 
have  been  postponed  until  a  final 
settlement  of  the  executor's  ac- 
counts by  the  surrogate,  and  that 
it  was  no  objection  to  this  mode  of 
relief  that  the  form  of  the  action 
was  one  of  law.  Peck  v.  Vande- 
mark,  29 

2.  In  an  action  npon  a  promissory 
note  the  answer  was  a  general  de- 
nial. Plaintiff  gave  evidence  on 
the  trial  sufficient  to  establish 
prima  facie  the  execution  of  the 
note  by  the  alleged  maker.  De- 
fendant gave  in  evidence  certain 
letters  written  by  plaintiff  to  the 
maker,  and  at  the  close  of  the  case 
asked  the  court  "  to  direct  a  ver- 
dict for  defendant  in  view  of  those 
letters."  The  request  was  denied. 
Upon  appeal,  defendant  sought  to 
sustain  his  exception  V>  ^^  ruling 
on  the  ground  that  the  letters 
**  showed  the  note  to  be  without 
consideration."  HM,  that  defend- 
ant, to  avail  himself  of  this  point, 
should  have  called  the  attention^ 
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of  the  trial  court  to  it,  and,  having 
failed  to  do  bo,  could  not  raise  It 
on  appeal.    Langley  v.  Wadnoorth. 

61 

8.  So  far  aa  the  cross-examination  of 
a  witness  relates  to  facts  in  issue, 
or  relevant  facts,  it  may  be  pur- 
sued bj  counsel  as  matter  of  right, 
but  when  the  object  is  to  test  the 
accuracy  or  credibility  of  the  wit- 
ness,  its  method  and  duration  are 
subject  to  the  discretion  of  the 
court,  and  the  exercise  of  this  dis- 
cretion, unless  it  is  abused,  is  not 
the  subject  of  review.  Id, 

4.  A  party  to  an  action  is  not  estop- 
ped from  contradicting  the  testi- 
mony of  an  adverse  witness  on  a 
material  point  in  issue,  by  the  fact 
that  upon  two  former  trials  of  the 
action  the  same  testimony  was 
given  and  was  not  contradicted  by 
him.  The  fact  simply  is  to  hie 
taken  into  account  by  the  jury  in 
considering  the  weight  and  credi. 
bility  of  the  evidence.  McCormick 
V.  Penn.  C.  R,  R.  Co.  65 

6.  Where,  upon  trial  before  a  referee, 
questions  as  to  the  admissibility  of 
evidence  objected  to  are  without 
dissent  reserved,  and  the  referee 
is  not  thereafter  asked  to  pass 
upon  them,  and  no  exceptions  are 
taken,  and  no  application  made  to 
strike  out  the  testimony,  no  ques- 
tion  is  presented  of  which  an  ap- 
pellate court  can  take  notice,  in 
re  Totes,  94 
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6.  A  defendant  may  put  his  defense 
upon  distinct  and  even  inconsistent 
grounds.     Ooodtoin  v.  Wertheimer, 

149 

7.  Wliere,  in  an  equity  action,  ques- 
tions of  fraud  are  submitted  to  and 
passed  upon  by  a  jury,  which  have 
no  relevancy  to  the  issues  pre- 
sented by  the  pleadings,  and  are 
not  involved  in  the  judgment,  they 
are  not  conclusive  upon  the  parties 
in  a  subsequent  action.  LoriUard 
V.  Clyde.  196 

8.  Where,  therefore,  in  an  action 
brought  by  the  people  to  dissolve 
a  corporation  because  of  misman- 
agement of  its  affairs,  the  regular 
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organization  of  the  company  was 
admitted  and  the  only  issue  was  as 
to  the  alleged  mismanagement, 
certain  issues  were  framed  and 
submitted  to  and  passed  upon  by 
a  jury  as  to  the  good  faith  and  in- 
tent of  the  stockholders  in  organ- 
izing  the  company.  Heldt  that  the 
findings  of  the  jury  upon  these 
questions  were  not  conclusive  in  a 
subsequent  action  between  the 
stockholders  brought  upon  a  con- 
tract under  which  the  corporation 
was  organized;  bui  hM^  that  a 
former  judgment  in  an  action  be- 
tween the  same  parties,  holding 
the  contract  to  be  valid,  was  con- 
clusive. Id, 

9.  Plaintiff,  an  infant  under  sixteen, 
was  employed  by  defendant  in  his 
steam  laundry  ;  a  machine  used  in 
the  business  was  dangerous.  Plain- 
tiff's hand  was  caughc  therein  and 
crushed.  The  court  charged,  in 
substance,  that,  if  in  the  opinion 
of  the  jury  the  employment  of 
plaintiff  involved  such  risk  to  her 
as  to  bring  the  avocation  within 
the  meaning  of  the  term  "  dan- 
gerous to  life  or  limb,"  she  might 
recover.  Ileld  error  ;  that  defend- 
ant's liability,  if  any,  was  under 
the  common  law,  without  regard 
to  the  statute  to  "  punish  wrongs 
to  children  "  (Chap.  122.  Laws  of 
1876).    Hickey  v.  Taaffe.  204 

10.  The  complaint  in  this  action  al- 
leged  the  execution  of  a  bond  and 
mortgage,  the  subsequent  pur- 
chase of  the  mortgaged  premises 
by  defendant,  and  his  acceptance 
of  a  deed  thereof,  which  contained 
a  covenant  whereby  he  assumed 
and  agreed  to  pay  the  mortgage  in 
consideration  of  the  conveyance, 
the  foreclosure  of  the  mortgage  by 
action  in  another  State  where  the 
mortgaged  premises  were  located, 
and  the  due  recovery  of  a  judg- 
ment in  said  action  against  defend- 
ant upon  his  covenant,  for  a  defi- 
ciency; judgment  was  asked  for 
the  amount  of  the  deficiency.  The 
answer  of  defendant  admitted  the 
facts  alleged  as  to  making  the  cov- 
enant, but  denied  the  judgment. 
On  the  trial  the  plaintiffs  offered 
no  proof  as  to  the  judgment,  but 
rested  on  the  admissions  as  to  the 
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oovenant;  defendant  moved  for  a 
nonfluic,  which  was  denied  on  the 
ground  that  the  complaint  set  up 
two  causes  of  action,  one  on  the 
oovenant.  the  oth«'r  on  the  judg- 
ment. UM  error ;  that  but  a  sin- 
gle cause  of  action  was  set  up  — 
%.  6,,  upon  the  judgment,  and  tnat 
the  motion  should  have  been 
granted.  KravoerY.  Reynolds.    245 

11.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  a  breach 
of  warranty  on  sale  of  goods  which 
were  alleged  to  have  been  damaged, 
verdict  was  in  writing  in  this  form 
"  for  defendants  for  amount  of 
goods  claimed  to  be  damaged    * 

*  *  same  to  be  returned  less 
amount  of    plaint!  fiPs   claim    *    ' 

♦  •  viz.:  $8,404.53— $2,118.00— 
^,286.53,  for  defendants."  No 
exception  was  made  to  the  form  of 
the  verdict.  Subsequently  a  mo- 
tion  was  made  Xo  set  aside  the 
verdict  as  irregular  and  improper, 
which  was  denied,  and  judgment 
was  entered  in  the  usual  form  for 
defendants  for  $4,286.58.  Ueld, 
that,  if  there  was  a  tenable  objec- 
tion to  the  form,  it  should  have 
been  urged  at  the  time  the  verdict 
came  in  and  before  it  was  recorded; 
also  that,  if  the  recommendation  of 
the  jnrj  was  of  any  significance,  it 
was  for  the  advantage  of  the  plain- 
tifls :  they  were  entitled  to  have 
the  judgment  conform  to  it,  and 
not  having  objected  to  the  judg- 
ment as  entered  or  moved  to  have 
it  corrected,  they  could  raise  no 
question  in  regard  thereto  on'  ap- 
peal; but  held,  that  the  clause  was 
properly  treated  by  the  court  as 
surplusage.    Brigg  v.  Hilton.    517 

When  in  action  to  restrain  al- 
leged unlawful  acts  of  defendant^ 
equitable  relief  by  injunction  may  be 
granted  to  defendant. 

See  Power  v.  Village  of  Athens.  592 

See  CRiMiNAii  Trial. 


TROY  (CITY  OF). 

1.  In  1879  the  Troy  Observer  was 
legally  designated  as  an  official 
newspaper  for  the  city  of  Troy;  no 
period  was  prescribed  by  statute  or 


by  the  act  of  appointment  for  the 
termination  of  its  official  character. 
By  the  charter  of  the  city  of  Troy, 
as  amended  in  188U  (§  4.  chap.  30, 
Laws  of  1880),  the  common  council 
was  directed  on  the  second  Tues- 
day in  March  of  that  year,  and 
after  the  general  election  in  each 
succeeding  year,  to  designate  four 
official  papers,  which  were  required 
to  be  members  of  the  Associated 
Press  of  the  State.      The  Observer 
was  not  a  member  of  that  associa- 
tion.    The  common  council  failed 
to  comply  with  said  requirement, 
but  in  1881  and  in  1888  again  de^ig. 
nated  the  Observer  as  one  of  the 
official  papers  ;    it  was  employed 
by  the  city  officers  and  continued 
to  perform  the  duties  of  said  posi- 
tion until  June,  1883.     An  act  was 
passed  in  1881  (Chap.  144.  Laws  of 
1881),  by  its  terms  validating  the 
official  publications  in  the  news- 
papers previously   designated  by 
the  common  council  and  directing 
payment  of  their  claims  for  such 
publications,  and  in  1883  another 
act  was  passed  (Cliap.  319,  Laws  of 
1883),  "to  legalize  and  confirm" 
the  official  publications  in  said  city, 
"and  to  audit  and  pay  claims  in 
connection  therewith,"  which  act 
assumed  the  legal    existence,   as 
official  newspapers,    of    the   four 
designated  up  to  the  passage  of 
the  act  of  1881,  and  validated  all 
subsequent    official     publications 
therein  up  to  October,  1881,  and 
also  declared  that  when  the  com- 
mon council  failed    to  designate 
official    papers  as  prescribed    by 
law,  the  papers  already  designated 
and  appointed  should  hold  over  and 
continue  to  act,  and  should  be  paid 
for  services  rendered  as  such  official 
newspapers.      In  proceedings  by 
mandamus  against  the  city  comp- 
troller to  compel  payment  for  ser- 
vices rendered  after  the  passage  of 
the  act  of  1881,  held,  that  it  was 
the  plain  intent  of  the  act  of  1883 
to  furnish  a  rule  by  which  might 
'  be  determined  all  pending  or  future 
controversies  in  reference  to  claims 
for  public  printing  growing  out  of 
any  neglect  of  the  common  council 
to    perform  its  dutv    in  making 
designations  ;  that  the  legal  efTect 
of  the  acts  of  1881  and  1888  was 
the  designation  of  the  Observer  as 
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an  official  newspaper  and  aathor- 
ized  the  publication  tlierein  of  all 
legal  notices  until  a  termination  of 
its  legal  existence  hy  some  subse- 
quent affirmative  action  of  the 
common  council,  and  entitled  it  to 
payment  as  well  for  such  official 
services  rendered  during  the  period 
between  the  going  into  effect  of  the 
two  acts  as  of  those  thereafter 
rendered.    People,  ex  rel.  v.  Spicer, 

225 


TRUSTS  AND  TRUSTEES. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (1  R.  S.  780,  §  68), 
vesting  in  the  Supreme  Court  any 
unexecuted  express  trust  in  real 
estate  upon  the  death  of  the  sur- 
viving trustees,  and  authorizing  the 
appointment  by  it  of  some  person 
to  complete  the  execution  of  the 
trust,  and  under  the  provision'  of 
the  act  of  1882  (Cliap.  185,  Laws  of 
1882),  making  similar  provisions  as 
to  personal  property,  upon  applica- 
tion  for  the  appointment  of  a 
trustee  the  court  has  jurisdiction 
only  to  inquire  whether  the  de- 
ceased trustee  was  at  the  time  of 
his  death  engaged  in  the  execution 
of  an  apparent  trust,  and  whether 
that  trust  remains  in  any  respect 
unexecuted  ;  if  these  facts  appear 
it  is  the  duty  of  the  court  to  make 
the  appointment.  It  may  not  deter- 
mine questions  involving  the  rights 
and  interests  of  the  various  parties 
interested,  as  they  are  affected  by 
the  validity,  extent  and  character 
of  the  trust,  or  the  right  of  posses- 
sion of  the  property  alleged  to  be  < 
covered  by  it.    In  re  Waring.    114 

2.  It  seeme  that  when  a  new  trusteo 
is  thus  appointed,  such  action  may 
properly  be  instituted  by  him  as 
will  determine  these  questions.  Id. 

8.  The  provision  of  the  Code  of  Civil 
Procedure  (§  894),  limiting  to  three 
years  the  time  for  bringing  an  action 
against  a  director  or  stockholder  of 
a  moneyed  corporation  *'  to  recover 
a  penalty  or  forfeiture  imposed,  or 
to  enforce  a  liability  created  by 
law,"  does  not  apply  to  an  equit- 
able action  against  the  director  of 
Buch  a  corporation  to  require  an 


4. 


accounting  and  to  recover  damages 
for  their  neglect  and  inattention  to 
the  duties  of  their  trusts  whereby 
they  suffered  orporate  funds  to  be 
lost  and  wasted.  Such  an  action  is 
simply  the  enforcement  of  a  com- 
mon-law liability,  while  the  words 
of  the  provision. "  a  liability  created 
by  law,"  have  reference  only  to  a 
liability  created  by  statute.  The 
limitation  applicable  to  such  an 
action  is  ten  years.  (Code  Civ. 
Pro.,  §  888.)  Brinekerhoff  v.  BofA- 
wick,  185 

The  right  which  an  assignor  for 
the  benefit  of  creditors  has  to  dis- 
charge the  trusts,  by  payment  of 
the  debts  before  sale  by  the  as- 
signee, and  to  declare  to  whom  the 
lands  held  in  trust  shall  belong 
upon  its  termination,  and  his  right 
to  grant  or  devise  the  land  subject 
to  the  execution  of  the  trust  are 
merely  equitable,  and  do  not  im- 
pair or  diminish  the  estate  of  the 
assignee,  which  remains  perfect 
and  exclusive  until  the  purposes 
of  the  trust  have  in  fact  been  ac- 
complished. People,  ex  rel.  v. 
Barton.  275 

Bonds  issued  by  a  manufacturing 
corporation,  and  to  the  knowledge 
of  the  holder  diverted  from  the 
purpose  for  which  they  were  in- 
tended and  authorized,  are  not,  in 
the  hands  of  such  holder,  a  debt 
against  the  company  authorizing 
the  maintenance  of  an  action  under 
the  Qeneral  Manufacturing  Act 
(§  12,  chap.  40,  Uws  of  1848), 
against  its  trustees  for  a  failure  to 
make  and  file  an  annual  report. 
Kirkland  v.  KOle,  890 


6.  Where  a  corporation  organized 
under  said  act  has  never,  m  fact, 
commenced  business,  and,  before 
the  time  prescribed  for  making 
such  a  report  has  elapsed,  the  ob- 
ject for  which  it  is  formed  becomes 
impossible  for  it  to  accomplish, 
ana  there  is  neither  ability  nor  in- 
tention on  its  part  at  any  time  to 
prosecute  its  business,  it  is  not  re- 
quired to  make  such  report,  and 
its  trustees  are  not  liable  to  credit- 
ors, because  of  its  failure  ao  to  do. 

Id, 
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7.  A  New  York  city  €nn  made  an 
assignment  for  the  benefit  of  cred- 
itors to  W.,  a  member  of  tbe  firm 
of  P.  &  W.,  which  firm  was  a  pre- 
ferred  creditor  ;  it  did  basiness  in' 
New  York  and  London.  W.  re- 
sided in  the  former  city,  and  had 
charge  of  the  firm  business  there ; 
said  firm  became  insolvent ;  W. 
went  to  England,  and  there  he  and 
his  partner  filed  a  petition  in  a 
court  of  bankruptcy,  in  accordance 
with  the  laws  of  that  country.  A 
composition  with  creditors  haviofi^ 
failed,  on  tbeir  application  which 
was  opposed  by  W.,  he  and  his 
partner  were  adjudged  bankrupts, 
and  S.  was  appointed  receiver,  and 
subsequently  trustee  of  the  firm 
property.  By  the  English  Bank- 
ruptcy Act  the  due  appointment  of 
the  trustee  transfers  to  him  title 
to  all  the  personal  property  of  the 
bankrupt  wherever  situated.  W. 
continued  to  act  as  assignee,  and 
on  settlement  of  his  accounts,  as 
such,  credited  himself  with  the 
amount  coming  to  his  firm  under 
the  preference  in  the  assignment. 
S.  appeared  on  the  accounting,  ob- 
jected to  the  credit,  and  claimed 
that  the  same  should  be  paid  over 
to  him.  It  appeared  that  all  the 
American  creditors  of  the  firm  of 
P.  &  W.  had  been  paid  out  of  other 
assets.  The  credit  was  allowed. 
Held  error  ;  that  W.  having  in- 
voked and  submitted  to  the  juris- 
diction of  the  English  court,  was 
bound  by  its  adjudication ;  that  it 
was  competent  for  S.  to  appear 
upon  the  accounting  to  protect  the 
interest  of  the  bankrupt  estate  he 
represented ;  that  he  was  entitled 
to  the  sum  due  to  it,  and  W.  was 
bound  to  make  payment  to  him. 
In  re  Waite.  483 


8.  The  authorities  upon  the  subject 
of  the  rights  of  foreign  statutory 
trustees  collated  and  discussed.  Id. 


9.  A  trust  of  personalty  is  not  within 
the  statute  of  uses  and  trusts,  and 
may  be  created  for  any  purpose  not 
forbidden  by  law  ;  it  may  be  cre- 
ated without  writing,  and  the  de- 
livery of  the  property  is  sufficient 
to  pasQ  the  title,  Oilman  v.  McAr- 
dle,  451 


10.  M.,  an  aged  married  woman,  hav- 
ing no  kindred  living,  placed  in  the 
cuf^tody  of  defendant  a  sum  of 
money  with  directions  to  use  the 
same  for  the  support  and  mainte- 
nance of  herself  and  husband  dur- 
ing tbeir  lives ;  after  the  death  of 
the  survivor  of  them,  to  nse  the 
residue  to  pay  their  respective 
funeral  expenses,  and  for  the  erec- 
tion of  a  suitable  monument  to 
their  memories,  and  to  expend  any 
residue  for  masses,  for  the  repose 
of  their  souls  according  to  the 
ritual  of  the  Roman  Catholic 
church,  of  which  church  M.  and 
her  husband  were  members.  De- 
fendant received  the  money  upon 
the  conditions  stated,  and  promised 
to  apply  it  in  accordance  there- 
with. Defendant*  was  an  under- 
taker; M.  selected  the  kind  of 
coffin,  and  described  tbe  monu- 
ment she  desired,  and  specified  the 
time  the  masses  were  to  be  sol- 
emnized. She  died  first,  then  her 
husband,  botli  intestate.  Defend- 
ant expended  a  portion  of  the  fund 
for  the  purposes  specified,  leaving 
a  balance  to  be  expended  for 
masses.  In  an  action  by  the  ad- 
ministrator of  tbe  husband's  estate 
to  recover  such  balance,  held,  that 
a  trust,  valid  as  between  the  par- 
ties, was  created  to  provide  for  the 
support  of  M.  and  her  husband, 
which  placed  the  fund  beyond 
their  control,  and  vested  the  title 
in  the  trustee,  and  so  long  as  the 
husband  lived  he  had  no  title  to 
any  part  of  it ;  that  as  to  the  sur- 
plus, without  considering  the  ques- 
tion whether  a  valid  trust  was  cre- 
ated in  regard  thereto  (as  to  which 
qxuBre)t  a  valid  contract  was  en- 
tered into;  and,  except  in  case  of  a 
breach  thereof,  plaintiff  had  no 
right  of  action.  Id. 

11.  As  to  whether  in  any  event 
plaintiff  as  representative  of  the 
husband  could  have  a  right  of  ac- 
tion, quaere.  Id, 

12.  R  seerM  that  any  trust  of  prop- 
erty which  would  be  valid  if  ere- 
ated  by  will,  can  be  created  by 
the  owner  in  his  life-time,  pro- 
vided  it  is  then  to  go  into  opera, 
tion,  although  to  be  executed  after 
his  death ;    and,   in  case  of    per- 
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aonal  property,  may  be  created  by 
oral  a^^reem«Dt,  accompaDied  by 
delivery  of  the  property.  Id, 

13.  Where  a  trast  provides  for  the 
payment  of  the  income  of  the  trust 
fund  to  the  beneficiary,  a  judg- 
ment creditor  of  such  beneficiary 
may  maintain  an  action  in  equity 
to  reach  and  appropriate  to  the 
payment  of  his  judgment  the  sur- 
plus income  beyond  what  is  neces- 
sary for  the  suitable  support  and 
maintenance  of  the  cutut  que  trvHt 
and  those  dependent  upon  him. 
ToOes  V.  Wood.  616 

14.  This  rule  applies  as  well  where 
*  the  trust  fund  from  which  the  in- 
come is  derived  is  personal  prop- 
erty as  where  it  is  real  estate.    la, 

15.  The  disposition  of  the  income  may 
not  be  anticipated  by  the  cestui  que 
trust  or  incumbered  by  any  contract 
entered  into  by  him  providing  for 
its  pledge,  transfer  or  alienation 
previous  to  its  accumulation.     Id, 

16.  The  creditor  by  the  commencor 
ment  of  the  action  acquires  a  lien 
upon  the  accrued  and  unexpended 
surplus,  or  that  subsequently  aris- 
ing from  the  fund  superior  to  the 
claims  of  general  creditors  or  aa- 
aignees  of  the  cestui  que  trust.  Id. 


UNDERTAKINGS. 

Where  surety  in  undertaking 

on  appeal  becomes  insolvent,  respond- 
£nt  entitled  to  a  new  undertaking, 

See  Mahon  v.  Noon,    {Mem,)    625 


USURY. 

The  K.  L.  Ins.  Co.  loaned  to  N. 
$17,000,  secured  by  mortgage  upon 
certain  real  estate.  This  mortgage 
the  company  foreclosed,  bid  in  the 
property  for  $7,000,  and  obtained 
a  deficiency  judgment  for  $11,160.- 
65.  Subsequently  said  company 
entered  into  a  contract  with  N.  by 
which  it  agreed  to  reconvey  said 
real  estate  to  him,  to  satisfy  the 
deficiency  judgment,  and  to  loan 
him  $70,000  pecured  by  mortgages 
on  other  property,  out  of  which 


was  to  be  retained  $20,000,  the  con- 
sideration for  the  conveyance  and 
the  cancellation  of  the  judgment. 
N.  was  to  execute  also  a  mortgage 
of  $10,000   upon  the  real  estate 
first  mentioned.     The  mortgages 
and  the  deed   were  executed   in 
pursuance  of  the  agreement,  and 
$50,000  advanced  to  N.     A  satis- 
faction-piece of  the  judgment  was 
executed  but  left  in  the  hands  of 
defendant  J.     Upon  foreclosure  of 
the  $70,000  mortgages  ^.  defended 
on  the  ground  of  usury,  and  suc- 
ceeded in  his  defense.     The  com- 
pany foreclosed  the  $10,000  mort- 
gage, bid  in  the  property  and  ob- 
tained another  deficiency  judgment 
against  N.     In  an  action  by  the 
receiver  of    said  company  to  re- 
strain J.  from  delivering  said  sat- 
isfaction-piece  to  N.,  and  for  itn 
cancellation,  —  Held,  that  as  the 
only  consideration  received  for  the 
satisfaction   of  the  judgment  was 
the  $70,000  mortgages,  the  decree 
adjudging  them  to  Be  void  revived 
the  debt  represented  by  the  judg- 
ment ;  that  the  right  to  maintain 
the  aiction  was  not  lost  by  the  fore- 
closure of  the  $10,000  mortgage, 
nor  could  the  plaintiff  be  required, 
as  a  condition  of  relief,  to  restore 
to  N:  the  title  acquired  under  such 
foreclosure.  Russell  v.  Nelson,  119 


WAIVER. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  884,  836), 
prohibiting  a  physician  or  surgeon 
from  disclosing  informa^on  ac- 
quired by  him  while  attending  a 
patient,  and  declaring  that  the 
prohibition  shall  apply  to  every 
examination  of  a  person  as  a  wit- 
ness unless  expressly  waived  by 
the  patient,  any  party  to  an  ac- 
tion can  object  to  evidence  coming 
within  the  prohibition,  and  the  ob- 
jection  can  only  be  waived  by  the 
patient  himself.  Westover  v.  uStna 
L,  Ins,  Co,  56 


2.  Upon  his  death,  therefore,  the 
privilege  of  waiver  ceases ;  his 
executor  or  administrator  may  not 
exercise  it.  Id, 
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WARRANTY. 

1.  At  tbe  time  of  a  negotiation 
between  tbe  parties  for  the  sale  hj 
plaintiffs  to  defendants  of  certain 
goods,  plaintiffs  gave  to  defendants 
a  writing  which  acknowledged  tbe 
receipt  of  an  order  for  tbe  goods 
and  stated  the  time  of  deliverj  and 
tbe  price.  Ueldt  tliat  defendants 
were  not  estopped  thereby  from 
proving  a  parol  warranty  as  to 
quality  ;  that  the  instrument  could 
not  be  construed  as  being  the 
whole  contract  between  the  parties, 
but  was  simply  a  memorandum  ; 
that  even  if  it  could  be  construed  as 
embodying  a  part  of  the  agreement 
and  so  conclusive  as  to  that  part, 
oral  evidence  was  competent  to 
show  the  rest.    Brigg  t.  HUton 

517 

3.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  damages 
for  an  alleged  breach  of  warranty 
in  an  executory  contract  for  the 
sale  of  a  quantity  of  cloths,  de. 
fondant's  evidence  was  to  the  effect 
that  one  of  the  plaintiffs  at  the 
time  the  contract  was  made  ex- 
hibited to  defendants  samples  of 
cloths  which  were  sound  and  per- 
fect, and  stated  that  the  cloths 
"  were  to  be  of  similar  fabric  and 
similar  quality,  *  •  »  equal 
in  every  respect  to  the  samples," 
and  in  reliance  thereon  defendants 
gave  an  order  for  the  goods.  Held^ 
that  the  testimony  authorized  a 
finding  of  a  warranty.  Id. 

8.  The  goods  were  delivered  in 
August  and  September  and  paid  for 
in  October  and  November  after 
ample  opportunity  for  examining 
them  and  discovering  the  defects 
complained  of.  No  claim  of  bad 
faith  on  the  part  of  plaintiffs  was 
made.  HeUd^  that  defendants  were 
not  estopped  from  recovering  dam- 
ages for  the  breach.  Id, 

4.  Where  a  sale  of  goods  is  made  in 
good  faith  with  a  warranty  of 
quality,  the  vendee  is  not  bound 
to  rescind  the  contract  on  discovery 
of  a  breach  of  the  warranty,  but 
may,  if  he  elect,  use  the  articles 
and  rely  upon  the  warranty.      Id. 


5.  The  rule  is  the  same  whether  the 
goods  are  in  existence  at  tlie  time 
of  the  contract  of  sale  or  are  to  be 
manufactured.  Id. 


WIDOW. 

1.  A  widow's  dower  right,  although 
not  admeasured,  is  an  absolute 
right  which  is  assignable.  Pope  v. 
Mead.  201 

2.  Where  she  assigns  such  dower 
right,  taking  back  a  mortgage  upon 
the  land  to  secure  the  considera- 
tion, her  equities  are  the  same  as 
if  she  had  conveyed  the  land 
and  taken  back  a  mortgage  for 
the  purchase-price.  Id, 


WILLS. 

J.,  at  the  time  of  his  death*,  owned 
a  house  and  lot  situate  in  the  city 
of  S.,    and  a  mortgage  of   $2,000 
executed  to  him  by  his  son-in-law 
S.,  who  resided   in  that  city ;  he 
also  owned  a  house  and  lot  in  the 
city  of  6. ,  and  stock  of  a  bank  in 
that  city,   of    the    par    value    of 
$2,500,  and  a  note  of  $250  against 
his  son  F. ,  who  resided  in  R.  Aside 
from  a  small  claim  against  8.  he 
owned  no  other  property.     By  the 
first  clause  of  his  will,  after  pay. 
ment  of  his  debts,  he  gave  to  his 
wife  and  E.,  an  unmarried  daugh- 
ter  living  at  home,  the  use  and  in- 
come of  the  house   and  lot  in  S. 
during  the  life-time  of  his  wife, 
also  (^iOO  per  annum  to  be  paid  by 
his  executors  out  of  the  income  of 
his  estate,  the  same  to  be  in  lien  of 
dower.     He  directed  his  executors 
on  the  death  of  his  wife  to  sell 
said  house  and  lot  and  out  of  tlie 
proceeds  to  pay  to  E.  $3,000,  to 
three  grandchildren,  named,  $100 
each,  to  his  daughter  2^.,  wife  of 
v.,  $1,800,  and  to  his  daughter  C, 
wife  of  S.,  said  $2,000  mortgage, 
and  whatever  remained  he  directed 
to  be  equally   divided  among  his 
daughters      By  the  second  clause 
in  the  will  be  gave   the   '*  house 
and  lot,  bank  stock  and  other  secu- 
rities "  in  B.  •  to  his  three  sons  in 
certain   proportions    specified.    S. 
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and  F.  were  appointed  execatora. 
On  settlemeDt  of  their  acooants  as 
each  it  appeared  that  P.  had  paid 
to  his  mother,  to  apply  upon  the 
annuity,  all  the  income  of  the 
Brooklyn  property,  including  his 
note,  deducting  some  small  sums 
of  debts  paid  and  for  expenses,  and 
there  remained  a  balance  still  due 
her.  8.,  as  executor,  had  assigned 
to  his  wife  the  mortgage  given  by 
him,  claiming  it  to  be  a  specific 
legacy,  and  that  the  widow  and  E. 
were  not  entitled  to  resort  to  the 
same  to  make  up  their  annuity. 
Held  untenable;  that  the  provision 
for  the  widow  was  the  dominant 
one  to  which  all  the  others  were 
subordinate;  that  the  mortgage 
should  be  entered  as  a  portion  of 
the  assets  of  the  estate,  and  S.  was 
accountable  for  the  interest  thereon 
daring  the  life  of  the  widow  to 
make  up  the  annuity.  8iimp9on  v. 
Vroman.  74 


2.  T.,  by  his  will,  after  payment  of 
debts,  gave  to  his  wife  all  of  his 
"estate,  both  real  and  personal, 
she  to  have  and  to  hold  the  same 
and  to  receive  and  enjoy  as  her 
own  property,  the  rents,  issues  and 
proBts  therefrom  during  life ; " 
remainder  to  his  children.  He  died 
seized  of  two  adjoining  farms, 
upon  one  of  which  he  lived  at  the 
time  of  his  decease,  and  which 
had  been  used  in  connection  and 
in  part  for  dairy  purposes.  The 
personal  property  consisted  of 
stock  upon  the  farms  and  a  quan- 
tity of  farm  produce,  to- wit :  hay, 
cats,  com,  wheat  and  potatoes. 
The  widow  used  and  disposed  of 
the  farm  produce.  Upon  settle- 
ment of  the  accounts  of  the  exec- 
utor, /iM,  that  he  was  not  charge- 
able therewith ;  that  it  could  not 
be  presumed  to  have  been  the 
testator's  intent  to  have  the  per- 
ishable property  taken  from  the 
widow  and  sold  by  the  executor, 
but  rather,  as  they  were  essential 
to  the  support  of  the  stock  and 
the  canyin^  on  of  the  farm,  from 
which  only  her  maintenance  could 
come,  that  she  was  to  enjoy  and 
use  the  property  as  the  testator 
bad  done  and  in  the  form  in  which 
he  left  it.     In  re  Yatts,  94 


3.  From  the  operation  of  the  general 
rule,  which  admits  of  a  limitation 
over  of  a  chattel  interest  after  a 
life  estate  in  the  same,  are  ex- 
cepted articles  of  which  the  use 
consists  in  the  consumption.      Id, 

4.  It  is  only  in  respect  to  dispositions 
of  property  which  are  not  to  have 
any  effect  except  upon  the  death 
of  the  owner,  and  are  revocable, 
that  he  is  confined  to  a  will.  If 
they  operate  in  prcB^enti  they  may 
be  valid  as  contracts,  although  they 
are  not  to  be  carried  into  execution 
until  after  the  death  of  the  party 
making  them,  or  are  contingent 
upon  the  survivorship  of  another. 
CfUman  v.  McArdle.  451 

5.  The  will  of  N.  devised  to  two 
grandsons,  the  parties  hereto,  cer- 
tain  real  estate  *' jointly  and  in 
equal  proportions  *  *  *  subject  to 
the    provisions  hereinafter  made 

and  the  bequests."  After  various 
bequests  which  were  made  charges 
upon  the  real  estate,  the  will  pro- 
vided in  substance  that  in  case  of 
the  death  of  either  of  the  devisees 
without  lawful  issue  the  surviving 
devisee  should  take  the  whole ; 
upon  his  death,  if  without  issue , 
the  estate  to  go  to  the  testator's 
grandchildren,  the  children  of  his 
son  H.  In  an  action  for  partition, 
held,  that  by  the  provision  in  ref- 
erence to  the  two  devisees  named 
dying  without  issue,  a  death  prior 
to  that  of  the  testator  was  not 
alone  intended,  but  it  related  as 
well  to  a  death  occurring  after  his 
decease  ;  that  the  two  devisees 
named  took  a  contingent  estate  in 
fee,  subject  to  be  reduced  to  a  life 
estate  by  his  death  without  issue, 
and  in  case  of  the  death  of  both 
without  issue,  the  devise  to  the 
children  of  the  testator's  son  H. 
would  take  effect  and  vest  in  them 
an  absolute  fee  ;  that  such  devise 
was  valid  as  a  contingent  limita- 
tion upon  a  fee,  and  that  said 
grandchildren  living  at  the  time  of 
tlie  testator's  death  were  proper 
and  necessary  parties  to  the  action. 
NeUU  V.  Nellis,  505 

0.  Also  held,  that  the  rule  was  not 
changed  by  the  fact  that  the  pri- 
mary devise  was  chargeable  with 
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WARRANTY. 

1.  At  tbe  time  of  a  negotiation 
between  tbe  parties  for  the  sale  bj 
plaintiffs  to  defendants  of  certain 
goods,  plaintiffs  g^ve  to  ciefendants 
a  writing  which  acknowledged  the 
receipt  of  an  order  for  tbe  goods 
and  stated  the  time  of  delivery  and 
the  price.  UM,  that  defendants 
were  not  estopped  thereby  from 
proving  a  parol  warranty  as  to 
qaallty  ;  that  the  instrument  could 
not  be  construed  as  being  the 
whole  contract  between  the  parties, 
but  was  simply  a  memorandam  ; 
that  even  if  it  could  be  construed  as 
embodying  a  part  of  the  agreement 
and  so  conclusive  as  to  that  part, 
oral  evidence  was  competent  to 
show  the  rest.    Brigg  v.  Hilton 

617 

3.  In  an  action  wherein  defendants 
set  up  as  a  counter-claim  damages 
for  an  alleged  breach  of  warranty 
in  an  executory  contract  for  the 
sale  of  a  quantity  of  cloths,  de- 
fendant's  evidence  was  to  the  effect 
that  one  of  the  plaintiffs  at  the 
time  the  contract  was  made  ex- 
hibited to  defendants  samples  of 
cloths  which  were  sound  and  per- 
fect, and  stated  that  the  cloths 
'*  were  to  be  of  similar  fabric  and 
similar  quality,  «  #  »  equal 
in  every  respect  to  the  samples," 
and  in  reliance  thereon  defendants 
gave  an  order  for  the  goods,  ffeldt 
that  the  testimony  authorized  a 
lindiug  of  a  warranty.  Id. 

8.  The  goods  were  delivered  in 
August  and  September  and  paid  for 
in  October  and  November  after 
ample  opportunity  for  examining 
them  and  discovering  the  defects 
complained  of.  No  claim  of  bad 
faith  on  the  part  of  plaintiffs  was 
made.  Held,  that  defendants  were 
not  estopped  from  recovering  dam- 
ages for  the  breach.  Id, 

4.  Where  a  sale  of  goods  is  made  in 
good  faith  with  a  warranty  of 
quality,  the  vendee  is  not  bound 
to  rescind  the  contract  on  discovery 
of  a  breach  of  the  warranty,  but 
may,  if  he  elect,  use  the  articles 
and  rely  upon  the  warranty.      Id, 


5.  The  rule  is  the  same  whether  the 
goods  are  in  existence  at  the  time 
of  the  contract  of  sale  or  are  to  be 
manufactured.  Id, 


WIDOW. 

1.  A  widow's  dower  right,  although 
not  admeasured,  is  an  absolute 
right  which  is  assignable.  Pope  v. 
Mead,  201 

2.  Wliere  she  assigns  such  dower 
right,  taking  back  a  mortgage  upon 
the  land  to  secure  the  considera- 
tion, her  equities  are  the  same  as 
if  she  had  conveyed  the  land 
and  taken  back  a  mortgage  for 
the  purchase-price.  Id, 


1 .  J. ,  at  the  time  of  his  death*,  owned 
a  house  and  lot  situate  in  the  city 
of  S.,  and  a  mortgage  of  ^,000 
executed  to  him  by  his  son-in-law 
B.,  who  resided  in  that  city ;  he 
also  owned  a  house  and  lot  in  the 
city  of  B. ,  and  stock  of  a  bank  in 
that  city,  of  the  par  value  of 
$3,500,  and  a  note  of  $250  against 
his  son  F. ,  who  resided  in  B.  Aside 
from  a  small  claim  against  S.  he 
owned  no  other  property.  By  the 
first  clause  of  his  will,  after  pay. 
ment  of  his  debts,  he  gave  to  his 
wife  and  E. ,  an  unmarried  daugh- 
ter living  at  home,  the  nse  and  in- 
come  of  the  house  and  lot  in  S. 
during  the  life-time  of  his  wife, 
also  ^KM)  per  annum  to  be  paid  by 
his  executors  out  of  the  income  of 
his  estate,  the  same  to  be  in  lieu  of 
dower.  He  directed  his  executors 
on  the  death  of  his  wife  to  sell 
said  house  and  lot  and  oat  of  the 
proceeds  to  pay  to  E.  $8,000,  to 
three  grandchildren,  named,  $100 
each,  to  his  daughter  M.,  wife  of 
v.,  $1,800,  and  to  his  daughter  C, 
wife  of  S.,  said  $2,000  mortgage, 
and  whatever  remained  he  directed 
to  be  equally  divided  among  his 
daughters  By  the  second  clause 
in  the  will  he  gave  the  '*  house 
and  lot,  bank  stock  and  other  secu- 
rities" in  B.'to  his  three  sons  in 
certain  proportions    specified.    S. 
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and  F.  were  appointed  executors. 
On  settlement  of  their  accounts  as 
sucli  it  appeared  that  F.  had  paid 
to  hia  mother,  to  apply  upon  the 
annuity,  all  the  income  of  the 
Brooklyn  property,  including  his 
note,  deducting  some  small  sums 
of  debts  paid  and  for  expenses,  and 
there  remained  a  balance  still  due 
her.  S.,  as  executor,  had  assigned 
to  Ills  wife  the  mortgage  given  by 
him,  claiming  it  to  be  a  specific 
legacy,  and  that  the  widow  and  E. 
were  not  entitled  to  resort  to  the 
same  to  make  up  their  annuity. 
Held  untenable;  that  the  provision 
for  the  widow  was  the  dominant 
one  to  which  all  the  others  were 
subordinate;  that  the  mortgage 
should  be  entered  as  a  portion  of 
the  assets  of  the  estate,  and  S.  was 
accountable  for  the  interest  thereon 
during  the  life  of  the  widow  to 
make  up  the  annuity.  Slimpwn  v. 
Vroman,  74 


2.  T.,  by  his  will,  after  payment  of 
debts,  gave  to  his  wife  all  of  his 
"estate,  both  real  and  personal, 
she  to  have  and  to  hold  the  same 
and  to  receive  and  enjoy  as  her 
own  property,  the  rents,  issues  and 
profits  therefrom  during  life ; " 
remainder  to  his  children.  He  died 
seized  of  two  adjoining  farms, 
upon  one  of  which  he  lived  at  the 
time  of  his  decease,  and  which 
had  been  used  in  connection  and 
in  part  for  dairy  purposes.  The 
personal  property  consisted  of 
stock  upon  the  farms  and  a  quan- 
tity of  farm  produce,  to- wit :  hay, 
oats,  corn,  wheat  and  potatoes. 
The  widow  used  and  disposed  of 
the  farm  produce.  Upon  settle- 
ment of  the  accounts  of  the  exec- 
utor, li>eldy  that  he  was  not  charge- 
able therewith ;  that  it  could  not 
be  presumed  to  have  been  the 
testator's  intent  to  have  the  per- 
ishable property  taken  from  the 
widow  and  sold  by  the  executor, 
but  rather,  as  they  were  essential 
to  the  support  of  the  stock  and 
the  carry insr  on  of  the  farm,  from 
which  only  ner  maintenance  could 
come,  that  she  was  to  enjoy  and 
use  the  property  as  the  testator 
had  done  and  in  the  form  in  which 
he  left  it.     In  re  Tates.  04 


3.  From  the  operation  of  the  general 
rule,  which  admits  of  a  limitation 
over  of  a  chattel  interest  after  a 
life  estate  in  the  same,  are  ex- 
cepted articles  of  which  the  use 
consists  in  the  consumption.      Id. 

4.  It  is  only  in  respect  to  dispositions 
of  property  which  are  not  to  have 
any  effect  except  upon  the  death 
of  the  owner,  and  are  revocable, 
that  he  is  confined  to  a  will.  If 
they  operate  in  prcuerUi  they  may 
be  valid  as  contracts,  although  they 
are  not  to  be  carried  into  execution 
until  after  the  death  of  the  party 
making  them,  or  are  contingent 
upon  the  survivorship  of  another. 
GUman  ▼.  MeArdie,  461 

5.  The  will  of  N.  devised  to  two 
grandsons,  the  parties  hereto,  cer- 
tain real  estate  *' jointly  and  in 
equal  proportions  *  *  *  subject  to 
the    provisions  hereinafter  made 

and  the  bequests."  After  various 
bequests  which  were  made  charges 
upon  the  real  estate,  the  will  pro- 
vided in  substance  that  in  case  of 
the  death  of  either  of  the  devisees 
without  lawful  issue  the  surviving 
devisee  should  take  the  whole ; 
upon  his  death,  if  without  issue , 
the  estate  to  go  to  the  testator's 
grandchildren,  the  children  of  his 
son  H.  In  an  action  for  partition, 
held,  that  by  the  provision  in  ref- 
erence to  the  two  devisees  named 
dying  without  issue,  a  death  prior 
to  that  of  the  testator  was  not 
alone  intendcHl,  but  it  related  as 
well  to  a  death  occurring  after  hia 
decease  ;  that  the  two  devisees 
named  took  a  contingent  estate  in 
fee,  subject  to  be  reduced  to  a  life 
estate  by  his  death  without  issue, 
and  in  case  of  the  death  of  botn 
without  issue,  the  devise  to  the 
children  of  the  testator^s  son  H. 
would  take  effect  and  vest  in  them 
an  absolute  fee ;  that  such  devise 
was  valid  as  a  contingent  limita- 
tion  upon  a  fee,  and  that  said 
grandchildren  living  at  the  time  of 
the  testator's  death  were  proper 
and  necessary  parties  to  the  action. 
NeUU  V.  Neaia,  506 

9.  Also  held,  that  the  rule  was  not 
changed  by  the  fact  that  the  pri- 
mary devise  was  chargeable  with 
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legacies  and  other  hardens  ;  that  a 
gift  of  an  ahsolute  fee  could  in  no 
case  be  implied  from  the  fact  that  a 
legacj  is  charged  simply  upon  the 
lands,  not  upon  the  devisee  per- 
sonally ;  and  that  when  the  lan- 
guage of  the  will  is  explicit  and 
unambigous  and  gives  an  estate 
less  than  a  fee,  although  it  charges 
the  devisee  personally  with  the 
payment  of  legacies,  the  payment 
thereof  will  not  enlarge  the  estate 
to  an  absolute  fee.  Id. 

7.  Also  held,  that  by  the  devise  there 
was  no  unlawful  suspension  of  the 
power  of  alienation.  Id. 

8.  Also  Tield,  that  only  the  children 
of  the  testator's  son  H.,  living  at 
the  time  of  the  testator's  death, 
were  entitled  to  take ;  that  the  de- 
vise would  not  let  in  after-born 
children.  Id, 

WITNESS. 

1.  A  witness  summoned  before  a 
legislative  committee  has  no  con- 
stitutional or  legal  right  to  be  at- 
tended by,  or  to  the  aid  of,  counsel 
on  his  examination.  The  provis- 
ion of  the  State  Constitution,  de- 
claring that'*  in  any  trial  in  any 
court  whatever  the  party  accused 


shall  be  allowed  to  appear  and 
defend  *  ♦  *  with  counsel/' 
has  no  application  to  a  mere  wit- 
ness who  is  not  a  party.  People,  ex 
rd,  V.  Keeier.  468 

2.  The  relator,  a  witness  summoned 
before  said  investigating  com- 
mittee, was  allowed  to  be  attended 
and  advised  by  counsel :  he  hav- 
ing  declined  to  answer  certain 
questions  put  to  him  on  the  ground 
of  the  advice  of  counsel,  the  com- 
mittee directed  its  chairman  to  no 
longer  recognize  his  right  to  have 
counsel  present  ;  thereupon  the 
counsel  instructed  the  witness  to 
withdraw  from  the  committee, 
which  he  did  without  its  permis- 
sion, after  being  advised  that  hia 
examination  was  not-  concluded, 
warned  not  to  leave  and  informed 
that  if  he  did  so  it  was  at  his  peril. 
Held,  that  it  was  immaterial 
whether  the  questions  which  the 
witness  refused  to  answer  were 
proper  or  not,  his  refusal  to  re- 
main  and  submit  to  further  ex- 
amination was  a  contempt,  sub- 
jecting him  to  punishment.        Id. 


WORE  AND  LABOR. 
See  Sbrticss. 
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i  that  hiJ  ^^  ^^^  index  to  87  N.  Y.  726,  the  figareB  *'  16/'  in  seoond  line  from  top  of 

}Dcla(iei  left-hand  column,  ehonld  read  *'  19." 

informed  in  I^earp  ▼.  Bobirum  (98  N.  Y.  85),  '*  chap.  18,"  in  thirteenth  line  from 

^^r^  bottom  of  page,  should  read  "  chap.  13." 

JSch  tha  In  ^^^  ▼•  ^*'<wn  (98  N.  Y.  888),  the  word  "  former,"  in  the  fifth  line  of 

wet  wen  the  second  paragraph  of  the  head-note,  should  read  "  latter." 

tal  to  I^  In  Board  ofEduoaUon  y.  Quick  {ante,  page  188),  the  word  "  intend  "  in 

rth^'  *J;  second  line  of  head-note  should  read  "  extend." 

^ '  ji  In  Oraigie  y.  HadUy  (ante,  181),  in  fourth  line  from  foot  of  head-note  after 

the  word  "  was  "  insert  "  made." 

In  Oayuga  NaUan  of  Indians  y.  The  State  (ante,  page  286),  insert  *<  648  " 
'^'  at  bottom  of  page  after  "poet,  p." 

In  Matter  Mayor,  eto.  (ante,  page  670),  in  thirteenth  line  from  top  of  page 
for  "§6"  read" §4." 

In  same  case  in  tenth  line  from  top  of  page  680  for  "  section  2  "  read 
"  section  7." 
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